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PRINCIPLES OF MODERN HOUSING LAW IN THE CONDITIONS
OF PRIVATE LAW CODIFICATION

The housing need is one of the most essential
for a human and is constantly intensifying,
taking into account the existing socio-economic
conditions in the state. Another aspect is
the state of normative regulation of housing
relations, in particular, the implementation
of the constitutional provision that enshrines
everyone’s right to housing, as well as the current
stage of reforming housing and civil legislation.
This causes the primary need to focus on the
conceptual principles of modern housing law, to
update the legal understanding of the legislative
implementation of the concepts “idea of law”,
“principle of law”, “grounds of legislation”.
The result of scientific activity should be the
development of a system of principles of modern
housing law aimed at the realization of the human
right to housing, the definition of their individual
components.

The purpose of the article is to define the
system of principles of modern housing law
in the context of updating civil and housing
legislation. It is possible to master the set goal by
solving the following tasks: to form the concept
of the principles of housing law; to reveal the
peculiarities of the principles of housing law in
comparison with the principles of civil law.

In the scientific literature, principles are
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characterized as fundamental provisions, the
original grounds, the most essential basis of a
certain concept or theory [8, p. 231], the most
general requirements relating to social relations
and their participants, as well as the initial guiding
principles, the initial provisions that express the
essence of law and stem from the idea of justice
and freedom, determine the general direction and
the most essential features of the current legal
system [16, p. 197].

Under the principles of civil law, it is proposed
to understand the basic provisions of civil law
specified by legal consciousness, which reflect
the objective patterns of development and needs
of society, which exist in several planes in the
form of: 1) legal ideas; 2) normatively established
principles of civil law and in accordance with
which legal regulation of civil relations is carried
out [4, p. 5].

The general principles of civil law, in
accordance with the provisions of Article 3 of
the Civil Code of Ukraine (which is due to the
deep content of natural law [5, p. 12]), are: 1) the
inadmissibility of arbitrary interference in the
sphereofaperson’spersonallife;2)inadmissibility
of deprivation of property rights, except for cases
established by the Constitution of Ukraine and
the law; 3) freedom of contract; 4) freedom of
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entrepreneurial activity, which is not prohibited
by law; 5) judicial protection of civil law and
interest; 6) justice, good faith and reasonableness.

The main source of principles of law is politics,
economics, morality, ideology and social life.
Normative-legal consolidation of principles gives
them an objective character, takes them beyond
doctrinal or ideological understanding. Their
materialization are determined by the problem
of the formation of civil society and the rule of
law, which, according to theorists, involves their
textual consolidation, their transition from the
abstract to the real [10, p. 67].

The principles of law ensure the functioning of
all components of the legal system. As an example,
Ye. O. Michurin draws attention that the system
of principles of restrictions on the natural persons
property rights is based on the fact that each of
them complements the other, and the systematic
application of the principles of restrictions on
the natural persons property rights is capable of
contributing to the protection of the rights of natural
persons, ensuring their proper implementation and
observance in the legal state [12, p. 182—183].

The implementation of the right into a
normative act is carried out by authorized bodies
on the basis of socially acceptable principles of
interaction, based on the essence of Ukraine as a
social, legal state (Article 1 of the Constitution of
Ukraine). V. Ya. Tatsiy has pointed out that “due
to the constitutional uncertainty of the content of
the welfare state, the reference to this principle
as a directly applicable norm is extremely
rarely used in judicial practice. The social state
is manifested through the principles of human
dignity, social justice, social obligations, which
act as a form of social consciousness that
determines the extent of people’s behaviour, acts
as a measure of awareness of their rights and
responsibilities. Law is not so much a mechanical
collection of norms, but also legal principles
inherent in housing law and determine not the
form of existence, but mainly the content and
development of social relations” [3, p. 13].

S. P. Pogrebnyak singles out the main
principle — the rule of law “as a valuable fusion
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of the ideas of justice, equality, freedom and
humanism, the rule of law forms the appropriate
image of the legal system and determines the
conditions that make it possible to turn this image
into reality” [14, p. 41].

The understanding of legal norms is connected
with the use of such concepts as morality, social
life, justice, good faith, reasonableness, custom,
public order, etc. They are not regulated by
legislation in accordance of their essence, which
can lead to an expanded understanding of the legal
norm, or narrowing the content of constitutional
individual rights, which due to Article 22 of the
Constitution of Ukraine are not exhaustive.

Legal principles should be applied under the
condition that they are aimed at achieving the
goal set by the law, did not violate the rights of
the individual and did not go beyond the norms
and principles defined by the law. We believe
that law enforcement can be carried out not
only by combining a specific legal norm with
legal principles, which should be enshrined in
the law itself, as is done in practice, but on the
contrary, legal principles are aimed at the correct
understanding and application of the legal norm,
should be applied directly, as norms of direct
action.

In this aspect, it should be refer to the legal
positions of the Constitutional Court of Ukraine.
In accordance with Article 8 of the Constitution
of Ukraine in its relations with the provisions
of the third part of Article 22, the first part of
Article 64 of the Constitution of Ukraine, the rule
of law (mpasosenaoos) requires that interference
in constitutional human rights and freedoms have
always been assumed; and “restrictions on the
realization of constitutional rights and freedoms
cannot be arbitrary and unfair, they are established
exclusively by the Constitution and laws of Ukraine,
they must meet a legitimate goal, be determined by
the social need to achieve this goal, reasonable;
in case of restriction of the constitutional right
(freedom), the legislator is obliged to introduce
such regulatory regulation, which will enable the
optimal achievement of the legitimate goal with
minimal interference in the realization of this right
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(freedom) and will not violate the essence of this
right” (subparagraph 2.2 of paragraph 2 of the
motivational part of the Decision on 19 of April
2023 No. 4-r(11)/2023 [17]).

The urgency of fulfilling the task of rebuilding
destroyed urban planning objects of the most
diverse, (primarily housing) purpose, which has
been set before the state of Ukraine, necessitates
the determination of the fundamental principles
of building an appropriate mechanism of legal
regulation [7; 11]. The latter, given the multi-
sectoral nature of the legal means involved,
there can be safely attributed to the issue of a
harmonious combination of public and private
interests, coordinated action of the norms of
public and private legislation. Moreover, in the
conditions of war and European integration, the
specific weight of the public-legal component of
the outlined relationship is constantly growing
including in view of the objective priority of
building compensatory mechanisms for the
restoration of territorial and urban development
objects on the basis of state monetary funds, as
well as taking into account the expectations on
the effectiveness of international legal efforts
to implement the property responsibility of the
aggressor state and the probable multiplicity
of international sources of funding for the
reconstruction of Ukraine.

The state’s activities in the reconstruction of
housing, as well as ensuring the housing needs
of certain social strata of the population, must be
carried out in accordance with the constitutional
limits of state intervention in the economy of
Ukraine regarding to “the protection of the rights
of all subjects of the right of ownership and
economic entities, the social orientation of the
economy” (the first sentence of the fourth part
of Article 13 of the Constitution of Ukraine).
However, in the conditions of a market economy,
the social orientation of profit maximization is not
a priority. Thus, according to the European legal
understanding, the implementation of mandatory
social standards is manifested, in particular,
in corporate, labour, and environmental law
[2, p. 452].
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It should be noted, that legal principles might
have practical significance only in the case of
their implementation in practical activities.
Legal principles are not only an integral part of
the worldview, but create a basis for a unified
understanding of the provisions of housing
legislation, determine the general principles
and content of housing law, contribute to the
awareness of the law, and thus provide the
opportunity for the same interpretation of these
provisions. They are primarily legal categories
characterized by housing legislation and must be
directly related to the conditions that determine,
for example, the validity of contracts related to
housing.

O.V. Basai has devoted his research to the
general grounds (principles) of civil legislation.
He believes that the relationship between these
concepts boils down to the following: each
principle of law is a concretized idea, however,
not every legal idea is concretized in a legal
principle, and the principles of civil legislation
are also a reflection principles of civil law,
however, not every principle of civil law is fixed
by the legislator among the principles of civil
law. At the same time, it is quite permissible to
interchange the concepts of “principles of civil
law” and “grounds of civil law”, since in this
case it is talking about the use of synonymous
concepts to denote one legal category [4, p. 7].

In national jurisprudence, the category
“principles of law” is quite common (despite
the fact that earlier the term “principle” was
practically not used in the Ukrainian language),
therefore, in a general sense, principles (grounds)
are fundamental ideas according to which
relations are regulated, namely: 1) fundamental
principles (principles-ideas) and 2) regulatory
principles (principles-norms) [6, p. 45].

Nowadays, it is possible to codify the housing
legislation simultaneously with updating the civil
legislation, the principles of which are definitely
interconnected. Recodification of the Civil Code
of Ukraine according to the modern “European
scenario” requires the transformation of society
for the formation of a true and effective market
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economy as an integral component of civil
society [9, p. 30].

The above-mentioned principles of civil law
(legislation) should be reflected to a certain extent
among the principles of housing law (legislation),
taking into account the needs of social institutions.
Social changes and transformation occur mainly
within the dynamics of social institutions that
are subject to legal regulation. In this regard,
transformation can occur in the legal system
when a change in legal norms that support a
certain social institution can lead to a change in
the way this institution is organized and functions
in the economic system [1, p. 752].

Therefore, it is a question of combining
the conditions of the market economy and the
social orientation of the state. In addition, the
application of the principles of law, which can be
embodied in the basic principles of legislation,
is associated with certain difficulties in practice.
I. V. Spasybo-Fatieieva rightly points out that
there is an attitude towards the principles of law
as too high scientific matters that cannot be taken
literally, a widespread view of the principles
of law as vague, abstract and uncertain, which
prevents their direct application [15, p. 141-142].

0.0. Pervomaiskyi states that, recognizing
the fact of differences between such phenomena
and concepts as ‘“grounds of legislative” and
“principles of law”, in practice a generalizing
approach to their interpretation has become
widespread, as a result of which general
principles are considered simultaneously both as
grounds and as principles, in particular not only
regarding civil legislation, but also civil law in
general [13, p. 31].

That is why for regulation of housing relations
legislator uses the dispositive and imperative
methods, and not in its pure form, but in their
combination or taking into account the influence
of, for example, the principles of social security.

The state, in the form of specially created
bodies, adopts legislative acts based on certain
attitudes, social justice, which act as a form of
social consciousness that determines the extent
of people’s behaviour, acts as a measure of
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awareness of their rights and responsibilities.
Legal principles determine the limits of the
exercise of the right, beyond which it has an
illegal character or exists in the form of abuse of
the right, and therefore they must be enshrined
in the law, constitute an integral part of the law.
Of course, the limits of the exercise of housing
rights are not exhausted by the principles that
have found their consolidation or reflection in the
legislation. Law enforcement can be carried out
only in combination of a specific legal norm with
legal principles that must be enshrined in the law
itself, which will lead to its correct understanding
and application.

Taking into account the above-mentioned,
the importance of the principles for housing
law lays out of reflection the main idea — the
satisfaction of housing needs, which forms its
most characteristic features: the general focus
on ensuring human rights, the social essence and
humane of housing law nature as a whole.

The principles of housing law are formed
in accordance with the implementation of: the
socio-economic policy of the state (in particular,
with regard to certain categories of citizens and
objects in order to establish the principle of
appropriateness and social justice); systematicity
of all constitutional human rights and their unity
inimplementation; the availability of mechanisms
for the realization of the right to housing, which
i1s embodied in the appropriate legal regulation.

Conclusions. It is necessary to note the trend
according to which the legislation of Ukraine
goes along the path of giving state bodies more
and more powers in decision-making. In the
process of interpretation of specific legal norms,
officials use such concepts as morality, social
life, justice, good faith, reasonableness, custom,
public order, which legislation cannot give an
exact explanation due to its essence. Due to
their nature, vague legal concepts can lead to
an expanded understanding of the norm or a
narrowing of the content of citizens’ rights. Legal
principles must be applied with the condition that
they will be aimed at achieving the goal set by
the law, individuals will not violate or go beyond
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the norms and principles defined by the law.

The state housing policy of Ukraine should be
embodied in the following norms and principles:
ensuring the safety of citizens’ residence and
the proper quality of housing and communal
services; joint responsibility of co-owners for
proper housing maintenance and management;
guaranteeing ownership rights to housing,
coexistence and development of housing stock of
state, communal and private forms of ownership;
protection of socially vulnerable sections of the

population by providing them with social housing
according to the standards established by the state
on the terms of employment; compliance with the
established standards, norms, norms of the quality
of the housing stock and housing and communal
services, regardless of the social, property status,
age and place of residence of the person; creation
and maintenance of a competitive environment
in the field of housing construction, repair and
maintenance; ensuring a person’s right to choose
the way to manage his home.

Summary

The article is devoted to the definition of the system of principles of housing law in the conditions
of renewal of civil and housing legislation. The closeness of the scientific definitions of «grounds of
housing law» and «grounds of private law» is emphasized. Emphasis is placed on the debatable issue
of the system and classification of the relationship between the principles of housing law with the
principles of civil law. In contrast to the principles of civil law, principles of housing law are aimed at:
1) meeting the housing needs of an individual only; 2) making a profit. A long-term problem that needs
to be normalized is the reconstruction of housing, as well as the provision of housing needs of certain
social strata of the population on the basis of constitutional guarantees of the protection of the rights
of all subjects of the right of ownership and economic entities, as well as the social orientation of the
economy. The regulation of housing relations is carried out using dispositive and imperative methods,
and not in its pure form, but in their combination or taking into account the influence of the principles
of social security. It is proposed the authors’ system of principles of housing law: ensuring the safety
of citizens’ residence and the proper quality of housing and communal services; joint responsibility
of co-owners for proper housing maintenance and management; guaranteeing ownership rights to
housing, coexistence and development of housing stock of state, communal and private forms of
ownership; protection of socially vulnerable sections of the population by providing them with social
housing according to the standards established by the state on the terms of employment; compliance
with the established standards, norms, norms of the quality of the housing stock and housing and
communal services, regardless of the social, property status, age and place of residence of the person;
creation and maintenance of a competitive environment in the field of housing construction, repair
and maintenance; ensuring a person’s right to choose the way to manage his home.

Key words: housing, principles of housing law, housing law, housing policy, principles of civil
law, private law codification.

lNaassaruy M.K., Kounn B.B. [IpyHumMnm cy4acHoro ;KMTJI0BOr0 MpaBa B yMoBax koaugikamii
NPUBATHOI'O NIPaBa

CraTTs TpUCBSYCHA BU3HAYCHHIO CUCTEMHM TPUHITUIIIB JKUTIIOBOTO IMPaBa B YMOBaX OHOBIICHHS
[MBUTLHOTO Ta HUTIOBOTO 3aKOHOMABCTBA. IlimKpeciieHo OMM3bKICTh HAyKOBUX ACQIiHIIINA «3acaan
KUTIIOBOTO TIpaBa» Ta «IIPUBATHOIIPABOBI 3acajinm». AKIICHTOBAHO HA JUCKYCIHHOCTI MUTaHHS CHC-
TEeMH Ta KJIacUQiKallii CriBBIIHOMIEHHS MPUHIIMIIIB KUTIOBOTO MpaBa Ta iX B3a€MO3B’A3KY 13 MPUH-
[UIIAaMU [UBIIBHOTO MpaBa. [I[pUHIMNN KUTIOBOTO MpaBa HA BiAMIHY BiJ MPUHIUMIB UBLUIEHOTO
rpaBa COpsIMOBaHi Ha: 1) 3aJ0BOJICHHS JKUTJIOBOI MOTPeOM BUKIIIOYHO (Pi3uyHOI 0coOH; 2) OTpH-
MaHH$ puOyTKy. TpuBanoro npobiemoro, 1o noTpedye YHOPMYBaHHS € B110y/10Ba KHUTIA, a TAKOX
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3a0e3Me4YeHHsl KHUTIOBUX MOTPE0 OKPEMHUX COLIaIbHUX BEPCTB HACEJICHHS HAa OCHOBI KOHCTUTYIIIH-
HUX TapaHTIii 3aXUCTY MpaB yCiX Cy0 €KTIB MMpaBa BIACHOCTI 1 TOCIIOJaPIOBaHHS, & TAKOXK COIIaIbHOT
CTIPSIMOBAHOCTI €KOHOMIKH. PeryiroBaHHS KHUTIOBUX BITHOCHH 31HCHIOETHCS 32 JOMOMOTOIO JIHC-
MO3UTHUBHOTO Ta IMIIEPATUBHOTO METO/IB, IPUYOMY HE Y CBOEMY YHCTOMY BUIISI, B X MMO€JHAHHI
a00 3 ypaxyBaHHSM BIUIUBY, HAllpUKJIaJ, MPUHILHMIIB COLIAJBHOIO 3a0e3MneueHHs. 3anporoHOBaHO
aBTOPChKA CHCTEMa IPUHIIMIIIB KUTIOBOIO MpaBa: 3a0e3NedyeHHs 0e3MeKHU NMPOKUBAaHHS T'POMaJIsH
Ta HAJIEKHOI SIKOCTI KUTIOBO-KOMYHAJIbHUX MOCIYT; COJIiAapHa BIJNOBIIaJbHICTh CIIBBIACHUKIB 32
HaJIOKHE YTPUMaHHS XHUTJIAa Ta HOTO yNpaBIiHHS; TApaHTYBaHHS TpPaB BIACHOCTI Ha XKHUTIO, CIIi-
BICHYBaHHS Ta PO3BUTOK JKUTIOBOTO (DOHY JEp:KaBHOI, KOMyHAJIbHOI Ta MPUBATHOI (hOpM BIacHO-
CTi; 3aXHCT COLAJIbHO BPA3JIMBUX BEPCTB HACEJIECHHS IUISIXOM HAJaHHS iM COLIAJIBHOTO JKUTIA 32
BCTaHOBJIEHUMH JIEP>KaBOI0 CTAHAAPTaMU HAa YMOBax HaiiMy; TOTpMMaHHS BCTAHOBJIEHUX CTaHJIap-
TiB, HOPMAaTHUBIB, HOPM SIKOCTI )KMTJIOBOTO (DOHJY Ta )KUTJIIOBO-KOMYHAJIBHUX MOCIYT HE3aJEeKHO B1Jl
COILIIaTBHOTO, MAfHOBOTO CTaHYy, BIKy Ta MICISl IPOKMBAHHS JIFOJWHU; CTBOPEHHS Ta MiATPUMAHHS
KOHKYPEHTHOTO cepefoBHINa y cepi OymiBHUIITBA, PEMOHTY Ta yTPUMAHHS KHUTIA; 3a0€3MeUCHHS
npaBa BUOOPY JIOIUHOIO CIIOCO0Y yNpaBIliHHS CBOIM JKUTIIOM.

KurouoBi cjioBa: XHUTIIO, PUHIMIIK KUTIOBOTO IPaBa, XKHUTJIOBE MPaBO, JKUTIOBA IOJITHKA,
MIPUHIIMITY [IUBLIFHOTO MpaBa, Koaudikallis MPUBaTHOTO MpaBa.

References:

1. Beckers A., Eller K. H., Kjaer P. F. The transformative law of political economy in Europe.
European Law Open. 2022. Ne 1. P. 749-759.

2. Grundmann S., Micklitz H.-W., Renner M. New Private Law Theory. A Pluralist Approach.
Cambridge University Press, 2021. 541 p.

3. Asep’snoB B. b., baranos O. B., baynin 0. B. Konctutymist Ykpainu: HayKOBO-IpaKTHYHUNA
koMmeHTap. 3a pexn.: Tamiit B. ., butak FO. I1., I'pomesunii FO. M. Xapkis: Buza.-Bo “Ilpaso; K.:
Konnepn “BunaBanunii im “In FOpe”, 2003. 808 c.

4. bacaii O. B. 3aranphi 3acaay (IPUHIMITN) IUBUTPHOTO 3aKOHOIABCTBA YKpaiHu: aBroped. Awmc.
... JIOKT. Iopua. HayK ... 12.00.03. Hauionansuuii yHiBepcureT «Onecbka IOpUANYHA aKaTIeMisD».
Opneca, 2014. 30 c.

5. bopucosa B. 1. ba3oBi npuHIUM UBIILHOTO MpaBa YKpainu. /Ipooremu yugitbHoeo npasa ma
npoyecy. me3u OON. Y4aCHUKI8 HAVK.-NpaKkm. Koug., npucesay. ceimuiti nam ’smi O. A. Ilywkina,
XapkiB 25 tpaB. 2018 p. MBC Vkpainu, XapkiB. Hall. YH-T BHYTp. CIIpaB; XapkKiB. 00JacHHil oce-
PEIoK BCEYKp. TpoMajl. opr. «Acorriaris nusiiictiB Ykpainuy. Xapkis: XHYBC, 2018. C. 12-15.

6. Buroscekuii O. 1., Tony6esa H. 1O., I'punbko C. /1., Ta in. OHoBneHHs L{MBITEHOTO KOJCKCY
VYkpainu: GpopMyBaHHS MiIXO/IB: KOJEKTUBHAa MoHorpadis. 3a pex.: Josrept A. C., XapuToHOB
€. O. Oneca: Bugasuuunii niMm «l'eapBetrkay, 2020. 674 c.

7. Tansutuy M. K. [IpoGnemu peanizauii rpomaasHaMu YKpaiHu npaBa Ha *KuTio. Memoodonoziu-
HI NUMAHHA NPUBAMHO20 npasa: monozpagis y 2 u., u. 1. 3a pen.: Kpymuan O. [I., PomoBcbka
3. B. KuiB: HaykoBo-mocnigHuii iIHCTUTYT IPUBATHOTO MIPaBa 1 MiJIPUEMHUALITBA IMEH1 aKageMika
@. I'. bypuaka HAIIpH VYkpainu, 2021. C. 28-37.

8. HanmnbsH O. I, JI3p00ans O. I1. ®inocodis. [ligpyunuk. Xapkis: [1paso, 2015. 432 c.

9. Hosrept A. C. Pekomudikarist [{uBiapHOTO KOEKCY YKpaiHM: OCHOBHI YHHHHUKH 1 MEPEIYMOBH
st crapty. [lpaso Vrpainu. 2019. Ne 1. C. 27-41.

10. 3aranbHa Teopis npasa: [linpyunuk. 3a pen.: M.I. Ko3toopa. K.: Baire, 2015. 392 c.

11. 3aika FO. O. I[IpaBo Ha coriabHE JKUTIO B YMOBAaX BOEHHOTO CTany. /Ipusamue npaso i nionpu-
emuuymeso. 2023. Ne 23. C. 134-140.

Ne 21/2023 MPABOBI HOBEJIU HayKoBuii FOpHMaHmii KypHAT 5 119



AKTYAJIBHI IUTAHHS
IOPUJINYHOI HAYKHA

12. Miuypin €. O. Cucrema NpUHIKIIB 00OMEXEHh MAHOBHUX TIpaB (i3UIHUX 0C10. Popym npasa.
2007. Ne 3. C. 171-184.

13. TTepBomaiicbkmii O. O. Crarts 3. 3aranbpHi 3acaay UBUTFHOTO 3aKOHONABCTBA. [{uginbHutl Kooexkc
Vrpainu: nayxoso-npaxmuunuti komenmap. T. 1: 3aeanvni nonoscenns. Ocobu. 3a pen.: Cnacu-
60-Dareena 1. B. Xapkis: EKYC, 2020. C. 31-42.

14. TTorpe6nsik C. I1. OCHOBHI BUMOTH, 1[0 BUIIMBAIOTH 3 MPUHIIAITY BEPXOBEHCTBA MpaBa. BicHuk
Axaoemii npasosux nayx Ykpainu. 2007. Bum. 51. Ne 4. C. 41-53.

15. Cnacubo-®ateena . B. «TpancuenaenTHa cynoBa MiMiKpish», a00 TIpO MPUHIIMIIN MPaBa, aHAJIO-
Tifo 3aKOHY Ta IpaBa y CyloBii npakTuii. Bicnux Akademii npasosux nayx Ykpainu. 2003. Bum.
4. Ne 35. C. 137-148.

16.1IBix M. B., Ilerpumun O. B., ABpamenko JI. B., Ta in. 3aranbpHa Teopis Jep:kaBu i npasa. 3a
pen.: Lisik M. B., [Terpumun O. B. Xapkis: [IpaBo, 2011. 584 c.

17. Pimennst Konctutymiitaoro Cyny Ykpainu Big 19 kBitHs 2023 poxy Ne 4-p(11)/2023. Bicnux Kon-
cmumyyiunozo Cyoy Vkpainu. 2023. Ne 3-4. C. 5.

120 Ne 21/2023 MPABOBI HOBEJIN HayKoBHit IopHMaHumit sKypHaT 5



