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THE CONSUMER IN RELATIONS IN THE FIELD
OF ENSURING THE PROTECTION OF LAW
AND ORDER DURING THE IMPLEMENTATION
OF JUDICIAL PROCEEDINGS

As a general rule, to satisfy their own interests and protect their rights, the consumer of
security services has the right to apply a contractual (prescribed in the contract on the
provision of security services) or legal (provided by the state in the legislation of Ukraine)
mechanism.

If the contractual mechanism can be any, subject to compliance with the provision on the
inadmissibility of exclusion or limitation in the contractual procedure of the rights granted to
the consumer by legislation, and the terms of the contract, which exclude or limit the
corresponding rights of the consumer, are optional for him, then the legislation of Ukraine
has a clear procedure and a fairly clear mechanism for protecting the rights of consumers of
security services.

The provisions of this Law are clear and understandable, but until the moment when the issue
of their implementation and protection of the violated right in court does not arise. Protection
of consumer rights, including protection services, is given little attention by both scientists
and practitioners. Even less importance is given to these relations by state authorities and
local self-government. Although it is they who must implement the information and legal
policy to protect (protect) the rights of consumers, which should become a prejudice against
violations of their rights and interference with their legitimate interests. The practice of
concluding contracts causes many claims from the consumer in the future, but only a small
part of them go to court to defend their rights. But various procedural «nuances» arise in
courts, and here special attention is already paid to judicial practice on one or another issue.
What can we talk about in the event that when participating in a court proceeding, each
person becomes a consumer of court security services, which is a state body in the justice
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system that provides protection and maintenance of public order in courts. Among the
functions of judicial protection are: 1) implementation of measures to prevent threats to the
personal safety of judges, their family members, court employees, as well as participants in
court proceedings, detection and neutralization of such threats; 2) responding within the
limits of the powers granted by law to illegal actions related to assaults on judges, their
family members, court employees, and participants in the court process.

According to the current legislation of Ukraine, not only judges, members of their families,
court employees, but also participants in court proceedings are consumers of court security
services. Such relations actually arise on the basis of the accession agreement and do not
require the conclusion of separate special agreements. Protection of consumer rights in case of
non-provision of judicial protection during participation in the legal process takes place on the
basis of the general procedure for consideration of cases on the protection of consumer rights.
Such cases also do not require the payment of a court fee.

Keywords: judicial protection, protection of rights, consumer, public control, legal process,
public control, judicial system, court, judicial practice.

As a general rule, to satisfy their own
interests and protect their rights, the
consumer of security services has the right
to apply a contractual (prescribed in the
contract on the provision of security
services) or legal (provided by the state in
the legislation of Ukraine) mechanism.

If the contractual mechanism can be
any, subject to compliance with the
provision on the inadmissibility of
exclusion or limitation in the contractual
procedure of the rights granted to the
consumer by legislation, and the terms of
the contract, which exclude or limit the
corresponding rights of the consumer, are
optional for him, then the legislation of
Ukraine has a clear procedure and a fairly
clear mechanism for protecting the rights
of consumers of security services.

The Law of Ukraine «On the Protection
of Consumer Rights» [1] is fundamental,
which  regulates relations  between
consumers of goods, works and services
and manufacturers and sellers of goods,
contractors and service providers of
various forms of ownership, establishes
consumer rights, and also determines the
mechanism of their protection and basics
of implementation of state policy in the
field of consumer rights protection. The
basis for this Law is Article 42 of the
Constitution of Ukraine, which guarantees
the protection of consumer rights by the
state, control over the quality and safety
of products and all types of services and
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works, and promotion of the activities of
consumer public organizations.

The provisions of this Law are clear and
understandable, but wuntil the moment
when the issue of their implementation and
protection of the violated right in court
does not arise. Protection of consumer
rights, including protection services, is
given little attention by both scientists and

practitioners. Even less importance is
given to these relations by state
authorities and local self-government.

Although it is they who must implement
the information and legal policy to protect
(protect) the rights of consumers, which
should become a prejudice against
violations of their rights and interference
with their legitimate interests.

The market of security services is very
large and covers up to a dozen types of
protection of both property and human life,
but the informative content and
explanatory work of the providers of such
services is almost zero. From my own
experience, we can say that there are no
standard (model) contracts for the
provision of services freely available, and
when you receive a contract in the service
provider’s office, there is actually no
opportunity to take it out and read it
carefully. Proposals for the contract, which
provides the potential consumer of the
service, are not accepted and are not made.

This practice of concluding contracts
causes many claims from the consumer in
the future, but only a small part of them
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go to court to defend their rights. But
various procedural «nuances» arise in
courts, and here special attention is
already paid to judicial practice on one or
another issue.

What can we talk about in the event
that when participating in a court
proceeding, each person becomes a
consumer of court security services, which
is a state body in the justice system that
provides protection and maintenance of
public order in courts.

Among the functions of judicial
protection are: 1) implementation of
measures to prevent threats to the personal
safety of judges, their family members,
court employees, as well as participants
in court proceedings, detection and
neutralization of such threats; 2) responding
within the limits of the powers granted by
law to illegal actions related to assaults on
judges, their family members, court
employees, and participants in the court
process.

On the other hand, the Law of Ukraine
«On the Protection of Consumer Rights»
clearly defines that the protection of
consumer rights provided for by the law is
carried out by the court. Part 5 of Art. 28
of the Civil Procedure Code of Ukraine
(CPC of Ukraine) [2] provides that claims
for the protection of consumer rights may
be filed also at the registered place of
residence or stay of the consumer or at the
place of injury or performance of the
contract. It seems that the consumer has
an advantage in the matter of choice of
jurisdiction.

Further, Article 10 of the Law of
Ukraine «On the Protection of Consumer
Rights» supposedly clearly and
consistently defines the sequence of
actions of the consumer in case of violation
of the terms of the contract for the
performance of works (provision of
services), however, judicial practice is not
completely unambiguous. For example,
non-pecuniary damage to consumers for
breach of a civil law contract is
compensated regardless of whether it is
specified in the law or directly in the
contract. This opinion was expressed by

the judges of the First Judicial Chamber of
the Civil Court of Cassation of the Supreme
Court in the decision of October 7, 2020 in
case No. 755/3509/18 [3].

As a general rule, the infliction of moral
damage and the compensation of
corresponding non-property losses can take
place both in contractual and tortious legal
relations (outside the contractual or other
legally binding relations existing between
the victim and the person causing the
damage). According to Art. 611 of the
Civil Code of Ukraine (CC of Ukraine) [4]
moral damage is subject to compensation
in case of breach of obligation, if such
compensation is established by contract or
law. That is, the legislator indicates two
cases of compensation for moral damage -
they are determined by the terms of the
contract or arise from the provisions of the
legislation (in particular, Articles 4, 10, 22
of the Law of Ukraine «On the Protection
of Consumer Rights»). Disputes about
compensation for moral damage to an
individual are considered, in particular:
when the right to compensation is directly
provided for by the norms of the
Constitution of Ukraine or follows from its
provisions; in cases provided for by the
law, which establishes responsibility for
causing moral damage; in case of violation
of obligations that are subject to the Law
of Ukraine «On the Protection of
Consumer Rights» or other laws that
regulate such obligations and provide for
the compensation of moral damage.

This ruling is interesting because it can
be applied by analogy. Thus, the Supreme
Court established that it was finally
possible to receive compensation for moral
damages for the untimely commissioning
of the Dbuilding by the developer:
«Conclusions of the courts of previous
instances that the Law of Ukraine «On the
Protection of Consumer Rights» does not
regulate the legal relations that arose
between the parties to the purchase
agreement of the sale of property rights
regarding the object of real estate -
residential construction and that the
specified contract does not provide for the
compensation of moral damage, and
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therefore there are no grounds for its
compensation, are erroneous.» By analogy,
this  position can be applied in
compensation for moral damage in case of
untimely provision of security services
(lateness to a call, delays in recording a
violation of the safety of the object, loss of
property value of the object of protection,
etc.).

Non-pecuniary damage for violation of a
consumer contract can be compensated
even if the terms of the contract do not
provide for the right to compensation for
non-pecuniary damage. This situation is
usually typical when concluding protection
contracts. In this case, the damage is
charged on the basis of Art. 16 and 23 of
the Civil Code of Ukraine and Art. 4, 10
and 22 of the Law of Ukraine «On
Protection of Consumer Rights». This is
exactly the conclusion reached by the
Grand Chamber of the Supreme Court in
the decision dated September 1, 2020 in
case No. 216/3521/16-ts [5].

Let’s also consider another side of
consumer rights protection, which was
already discussed above, namely: unclear
or ambiguous terms of contracts, and
sometimes - the absence of mandatory
elements of the contract. The legislation of
Ukraine provides that they should be
interpreted in favor of the consumer as the
weaker party to the contract. In particular,
in accordance with part eight of Article 18
of the Law of Ukraine «On the Protection
of Consumer Rights», wunclear or
ambiguous provisions of contracts with
consumers are interpreted in favor of
the consumer. The participation of the
consumer in the contract as a weak party,
which is subject to special legal protection
in the relevant legal relationship, narrows
the effect of the principle of equality of
participants in civil legal relations and
freedom of contract, in particular, in
contracts for the provision of security
services.

As it was indicated above, the consumer
has the right to choose the jurisdiction for
a court case in the protection of rights.
This norm is enshrined in Article 8 of the
Law of Ukraine «On the Protection of
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Consumer Rights» — the right of the
consumer to independently choose to whom
to submit claims: to the seller at the place
of purchase of the goods, to the
manufacturer or the enterprise that
satisfies these claims at the location of the
consumer. Regarding the provision of
security services, such a norm is not
directly provided for, but in accordance
with Art. 28 of the Code of Civil Procedure
of Ukraine, claims for the protection of
consumer rights may be filed at the place
of residence or stay of the consumer or at
the place of injury or performance of the
contract. That is, the norms of Art. Article
8 of the Law of Ukraine «On the Protection
of Consumer Rights» can also be applied
when protecting the rights of consumers of
security services. For example, in the
resolution dated January 25, 2019 in case
No. 572/2528/18 [6]. The Supreme Court
explained that consumers can apply to the
court at their place of residence, or at the
location of the defendant, or at the place of
injury, or at the place of performance of
the contract. The right to choose in this
case belongs exclusively to the consumer.
None of these courts has the right to refuse
to accept a claim or forward it to another
court on grounds of lack of jurisdiction.
An additional guarantee from the state
for the possibility of exercising the right
to protect the rights of the consumer of
protection services is exemption from
payment of the court fee. In accordance
with Part 3 of Art. 22 of the Law of
Ukraine «On the Protection of Consumer
Rights», consumers are exempted from
paying court fees for lawsuits related to
the violation of their rights. At the same
time, the Law of Ukraine «On Court Fees»
[7] does not contain such a norm. In Article
5 of this Law, «Benefits regarding the
payment of court fees», all except
consumers are exempted from paying court
fees during the consideration of the case in
all court instances. Such a gap often causes
misunderstanding in courts of first
instance, which simply refuse to accept the
application on the basis of non-payment of
the court fee. Often, the absence of
consumers in Article 5 scares them away,
because consumers do not know that such a
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provision is in the Law of Ukraine «On the
Protection of Consumer Rights». At the
same time, the court fee is not paid
by consumers either for filing a lawsuit
or for filing an appeal or cassation
complaint. This position is enshrined
in the resolutions of the Supreme Court
dated November 25, 2020 in case
No. 761/46977/18 [8] and dated March 21,
2018 in case No. 761/24881/16-ts [9],
where it is stated that violated rights can
be defended both in the court of first
instance (when filing a lawsuit) and at
subsequent stages of the civil process
(appeal, cassation). All stages of judicial
protection are a single civil process, the
task of which is the fair consideration and
resolution of civil cases in order to protect
the violated right. Article 5 of the Law
«On Court Fees» does not contain the rule
that benefits are granted only for filing a
lawsuit. Based on the above, the Supreme
Court came to the conclusion that the
consumer is exempt from paying court fees
at all stages of the process.

According to official data of the
Supreme Court, in 2020, the cassation
instance considered more than a thousand
disputes related to the application of the
Law of Ukraine «On the Protection of
Consumer Rights» [10]. Most of them were
related to goods. Services are not a popular
defense because it is difficult to prove a
violation of rights on your own, and the
services of lawyers are quite expensive for
ordinary citizens. More than half of these
cases were resolved in favor of consumers,
and more than a billion hryvnias in
property and moral damages were collected
from offenders.

Such figures may lead to the conclusion
that consumers in our country are one of
the most protected segments of the
population, but this is not entirely true.
According to our own estimates, we can
say that less than 10% of consumers whose
rights have been violated go to court.
There are even fewer consumers of security
services in this number. In fact, when an
event occurs (violation of property
security or physical harm to a person as an
object of protection), most consumers
remain unprotected or receive from 10 to
50 thousand hryvnias in damages from the
provider of protection services. All other
material losses are the burden of the
recipient of services (consumer). From a
practical point of view, in order to achieve
the simultaneous goal of property
protection and the possibility of
compensation for damages caused by the
event, a property insurance contract (life
and health) should also be concluded.

Conclusion. According to the current
legislation of Ukraine, not only judges,
members of their families, court
employees, but also participants in
court proceedings are consumers of court
security services. Such relations actually
arise on the basis of the accession
agreement and do not require the
conclusion of separate special agreements.
Protection of consumer rights in case of
non-provision of judicial protection during
participation in the legal process takes
place on the basis of the general procedure
for consideration of cases on the protection
of consumer rights. Such cases also do not
require the payment of a court fee.
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Ilonosuw T. I'., [lepes’anko B. B., Tepemeyvrkuii B. I. Cnoxuear y 6i0nocunax y cepi 3a-
6e3nevenna 0XOPOHU NPABONOPAOKY npu 30ilichenni cydouuncmaea.

3a 3azanvHuM NPasunom, 0as 3a0080JeHHSA BAACHUX iHMepecié ma 3axXucmy npas cnoiusay
nocayz 0XOPOHU Mae npaso 3acmocysamu 00208ipHuil (nponucanuil y 002080pi 3 HAOAHHS NOCILY2Z
0X0poHU ) abo nezanvruil (3abe3neuenuil depicasoio y 3axonodaécmai Ykpainu ) mexanism.
Arxuwo 0ozogipruil mexanizm modxce 6ymu 6ydv-aKuUM 36 YmMo8u OOMPUMAHHS NOJONCEHHS NPO He-
donycmumicmv UKNIOYUEHHA A00 00MeHeHHs 6 00208ipHOMY NOPAOKY Npas, w0 Hadarmuvcs cno-
HUBAYY 3AKOHO00ABCMEOM, A YMOBU 002060PY, UL0 BUKLIOUAIOMb A00 00MexHylomb 6i0nosidni npa-
6a cnoxueaua, € 011 Hb020 Heo006’ A3K08UMU, MO 3AKO0H00A8CME0 YKPAIHU Mae LimKull nopadox
0iil ma 00807 3PO3YMiLULL MeXAHI3M 3AXUCMY NPAB CNONUBALA NOCLY2 OXOPOHU.

ITonoxcenns yboz0 3aKOHY € YimKuMU Mma 3po3yMiauMu, ane 00 Mmozo MOMeHMY, NOKU He Nocma-
He NUMAaHHA X peanaidayii ma 3axucmy nopyuLerozo npasa 6 cydi. 3axucmy npas cnoxiueaiis, y
MoMY 4UCJi NOCAY2 OXOPOHU, NPUAINAEMbCA HE3HAUHA Y6a2a AK 6UEHUMU, MAK i NDAKMUKAMU.
IIe menwy 3navumicmv yum 6i0HOCUHAM HAOAIOMb 0P2AHU 0epiHasHOL 6a1a0u ma Micye020 ca-
mospadysarus. Xouwa came 60Hu maromy 30illcHI06aMU IHYOPMAYITLHO-NPAB08Y NOLIMUKY 01 3a-
xucmy (0XOPOHU) Npas Cnoiueawis, w0 Mae cmamu ynepedreHHAM NOPYuleHb iX npas ma
8MpY4anHa Y ix 3aKouHi inmepecu. [Ipakmura yrkiadanns 002060pi6 cnpuiuHie Yy no0aAILULOMY
0azamo npemensiil 8i0 cnoxcueaua, ane juule ix Hegeauka yvacmra iide 8 cyd 0 6i0cmoB8aHHs
c80ix npas. Ane 6 cydax suHUKAOMb Pi3H020 pOOY NPoyecyasvbHi «HIOAHCU» i mym 0co6AUBA Y6a-
2a edxce npudinsemouves cy0osiil npaKkmuyi 3 mozo Yu iHUl020 NUMAHHAL.

ITpo wo i 2060pumu y momy pasi, KoOAU npu yuacmi y cy0o8oMmy npoueci KoxHa ocoba cmae
cnojxcugaiem nocayz cy0ooi 0XOPOHU, AKA € 0ePHCABHUM OPZAHOM Y cucmemi npagocydds, axuil
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3a0e3neuye 0XOpOHY ma niOMpuMaHHs zpomadcbKozo nopadky 6 cydax. Y cydosoi oxopoHu ce-
ped @pynruyiit e: 1) 30ilichenns 3ax00ig i3 3anobizanHs 3azpos3am ocobucmiii 6e3neyi cyoddis,
ujenie ix cimeil, npayi6Hukie cydy, a maxKox yvacHukie cydosozo npouecy y cyoi, 6UAEJLEeHHIA
ma Heilmpaaizayii maxux 3azpo3; 2) peazy8ants 8 Meiax HalaHux 3aKOHOM NOBHOBANEHb HA
npomunpasii 0ii, noé’s3ani i3 nocazanuam Ha cyddia, uaenis ix cimeil, npayieuukis cydy, yuac-
HUKi8 cy0oeozo npoyecy.

BidnogioHo 00 YuHHO020 3aKOoHOda8CcmMBa YKPATHU, CNOXUBAYEM NOCAY2 CYO080I 0XOPOHU € He
auwe cyddi, yaenu ix cimeil, npayienuxku cydy, a il yuacHuku cydosozo npoyecy y cyodi. Taxi
6I0HOCUHU (PAKMUYLHO BUHUKAIOMb HA 0CHO8I 002060pY NPUEOHAHHS i He nompedyrmbs 0KPemozo
YKLaOaHHA cneyianlbHux 002060pi6. 3axucm npasé Cnoimusaia y pasi Henadanhs cyodosoi oxopo-
HU npu yyacmi y cydogomy npoueci 8i06ysaemuvcs Ha nidcmasi 3azanbH0z0 NOpadKy po3znsady
cnpaeé npo 3axucm npaé cnoxcusauie. Taki cnpasu maxox He nompebyiombs oniamu cy0oozo
muma.

Knwuwosi cnosa: cydosa oxopoHa, 3axucm npas, CnoMmueai, nybaitHuil KOHMPOLb, cydosuil
npoyec, nyo6aivHUllL KORMpPOJLb, cydoycmpiil, cyd, cydosa npaxKmuka.

I. B. CBeruiunnuii, d. II. Seiikau
HAYKOBO-MIPAKTHIHM NOCIBHIK IIpakTHKa NpoBaJkKeHh B aHTMKOPYNLIiHHUX CIpaBax:
HayK.-mpakT. moci6. Kuis: IOpiakom IuTep, 2020. 452 c.
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NMPOBALXEHb

B AHTUKOPYMUIAHUX
CMPABAX

YV mociOHMKY HPOIOHYETHCA aJTOPUTM il agBOKAaTa,
AKWU 3MiMCHIOE 3aXMUCT y CIpaBax IIPO aHTUKOPYIITiMHI
3JI0YMHYN. 3alIPONOHOBAHO PEKOMEeHIaIlil m[oa0 miaroros-
KU JI0 IIPOIeCy, podOTU 3 KJIII€HTOM Ta IIOBENIHKYU aJBOKAa-
Ta IIPU PO3CHiAyBaHHI Ta PO3TJIAAL CIIPaB aHTUKOPYIII[iH-
HOI cIpsAMOBaHOCTi. 3BepPTAEThCS yBara Ha OKpeMi Impoo-
JeMHi nmuTaHHA KBaJsidikallii ssounHiB.

ITpusnaueHo g agBOKaTiB, CyqIiB, IPOKYPOPiB, CTY-
IeHTiB BUIINX 3aKJIALiB OCBiTH.
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