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THE CONSUMER IN RELATIONS IN THE FIELD
OF ENSURING THE PROTECTION OF LAW

AND ORDER DURING THE IMPLEMENTATION
OF JUDICIAL PROCEEDINGS

As a general rule, to satisfy their own interests and protect their rights, the consumer of

security services has the right to apply a contractual (prescribed in the contract on the

provision of security services) or legal (provided by the state in the legislation of Ukraine)

mechanism.

If the contractual mechanism can be any, subject to compliance with the provision on the

inadmissibility of exclusion or limitation in the contractual procedure of the rights granted to

the consumer by legislation, and the terms of the contract, which exclude or limit the

corresponding rights of the consumer, are optional for him, then the legislation of Ukraine

has a clear procedure and a fairly clear mechanism for protecting the rights of consumers of

security services.

The provisions of this Law are clear and understandable, but until the moment when the issue

of their implementation and protection of the violated right in court does not arise. Protection

of consumer rights, including protection services, is given little attention by both scientists

and practitioners. Even less importance is given to these relations by state authorities and

local self-government. Although it is they who must implement the information and legal

policy to protect (protect) the rights of consumers, which should become a prejudice against

violations of their rights and interference with their legitimate interests. The practice of

concluding contracts causes many claims from the consumer in the future, but only a small

part of them go to court to defend their rights. But various procedural «nuances» arise in

courts, and here special attention is already paid to judicial practice on one or another issue.

What can we talk about in the event that when participating in a court proceeding, each

person becomes a consumer of court security services, which is a state body in the justice
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system that provides protection and maintenance of public order in courts. Among the

functions of judicial protection are: 1) implementation of measures to prevent threats to the

personal safety of judges, their family members, court employees, as well as participants in

court proceedings, detection and neutralization of such threats; 2) responding within the

limits of the powers granted by law to illegal actions related to assaults on judges, their

family members, court employees, and participants in the court process.

According to the current legislation of Ukraine, not only judges, members of their families,

court employees, but also participants in court proceedings are consumers of court security

services. Such relations actually arise on the basis of the accession agreement and do not

require the conclusion of separate special agreements. Protection of consumer rights in case of

non-provision of judicial protection during participation in the legal process takes place on the

basis of the general procedure for consideration of cases on the protection of consumer rights.

Such cases also do not require the payment of a court fee.

Keywords: judicial protection, protection of rights, consumer, public control, legal process,

public control, judicial system, court, judicial practice.

As a general rule, to satisfy their own
interests and protect their rights, the
consumer of security services has the right
to apply a contractual (prescribed in the
contract on the provision of security
services) or legal (provided by the state in
the legislation of Ukraine) mechanism.

If the contractual mechanism can be
any, subject to compliance with the
provision on the inadmissibility of
exclusion or limitation in the contractual
procedure of the rights granted to the
consumer by legislation, and the terms of
the contract, which exclude or limit the
corresponding rights of the consumer, are
optional for him, then the legislation of
Ukraine has a clear procedure and a fairly
clear mechanism for protecting the rights
of consumers of security services.

The Law of Ukraine «On the Protection
of Consumer Rights» [1] is fundamental,
which regulates relations between
consumers of goods, works and services
and manufacturers and sellers of goods,
contractors and service providers of
various forms of ownership, establishes
consumer rights, and also determines the
mechanism of their protection and basics
of implementation of state policy in the
field of consumer rights protection. The
basis for this Law is Article 42 of the
Constitution of Ukraine, which guarantees
the protection of consumer rights by the
state, control over the quality and safety
of products and all types of services and

works, and promotion of the activities of
consumer public organizations.

The provisions of this Law are clear and
understandable, but until the moment
when the issue of their implementation and
protection of the violated right in court
does not arise. Protection of consumer
rights, including protection services, is
given little attention by both scientists and
practitioners. Even less importance is
given to these relations by state
authorities and local self-government.
Although it is they who must implement
the information and legal policy to protect
(protect) the rights of consumers, which
should become a prejudice against
violations of their rights and interference
with their legitimate interests.

The market of security services is very
large and covers up to a dozen types of
protection of both property and human life,
but the informative content and
explanatory work of the providers of such
services is almost zero. From my own
experience, we can say that there are no
standard (model) contracts for the
provision of services freely available, and
when you receive a contract in the service
provider’s office, there is actually no
opportunity to take it out and read it
carefully. Proposals for the contract, which
provides the potential consumer of the
service, are not accepted and are not made.

This practice of concluding contracts
causes many claims from the consumer in
the future, but only a small part of them
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go to court to defend their rights. But
various procedural «nuances» arise in
courts, and here special attention is
already paid to judicial practice on one or
another issue.

What can we talk about in the event
that when participating in a court
proceeding, each person becomes a
consumer of court security services, which
is a state body in the justice system that
provides protection and maintenance of
public order in courts.

Among the functions of judicial
protection are: 1) implementation of
measures to prevent threats to the personal
safety of judges, their family members,
court employees, as well as participants
in court proceedings, detection and
neutralization of such threats; 2) responding
within the limits of the powers granted by
law to illegal actions related to assaults on
judges, their family members, court
employees, and participants in the court
process.

On the other hand, the Law of Ukraine
«On the Protection of Consumer Rights»
clearly defines that the protection of
consumer rights provided for by the law is
carried out by the court. Part 5 of Art. 28
of the Civil Procedure Code of Ukraine
(CPC of Ukraine) [2] provides that claims
for the protection of consumer rights may
be filed also at the registered place of
residence or stay of the consumer or at the
place of injury or performance of the
contract. It seems that the consumer has
an advantage in the matter of choice of
jurisdiction.

Further, Article 10 of the Law of
Ukraine «On the Protection of Consumer
Rights» supposedly clearly and
consistently defines the sequence of
actions of the consumer in case of violation
of the terms of the contract for the
performance of works (provision of
services), however, judicial practice is not
completely unambiguous. For example,
non-pecuniary damage to consumers for
breach of a civil law contract is
compensated regardless of whether it is
specified in the law or directly in the
contract. This opinion was expressed by

the judges of the First Judicial Chamber of
the Civil Court of Cassation of the Supreme
Court in the decision of October 7, 2020 in
case No. 755/3509/18 [3].

As a general rule, the infliction of moral
damage and the compensation of
corresponding non-property losses can take
place both in contractual and tortious legal
relations (outside the contractual or other
legally binding relations existing between
the victim and the person causing the
damage). According to Art. 611 of the
Civil Code of Ukraine (CC of Ukraine) [4]
moral damage is subject to compensation
in case of breach of obligation, if such
compensation is established by contract or
law. That is, the legislator indicates two
cases of compensation for moral damage -
they are determined by the terms of the
contract or arise from the provisions of the
legislation (in particular, Articles 4, 10, 22
of the Law of Ukraine «On the Protection
of Consumer Rights»). Disputes about
compensation for moral damage to an
individual are considered, in particular:
when the right to compensation is directly
provided for by the norms of the
Constitution of Ukraine or follows from its
provisions; in cases provided for by the
law, which establishes responsibility for
causing moral damage; in case of violation
of obligations that are subject to the Law
of Ukraine «On the Protection of
Consumer Rights» or other laws that
regulate such obligations and provide for
the compensation of moral damage.

This ruling is interesting because it can
be applied by analogy. Thus, the Supreme
Court established that it was finally
possible to receive compensation for moral
damages for the untimely commissioning
of the building by the developer:
«Conclusions of the courts of previous
instances that the Law of Ukraine «On the
Protection of Consumer Rights» does not
regulate the legal relations that arose
between the parties to the purchase
agreement of the sale of property rights
regarding the object of real estate -
residential construction and that the
specified contract does not provide for the
compensation of moral damage, and
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therefore there are no grounds for its
compensation, are erroneous.» By analogy,
this position can be applied in
compensation for moral damage in case of
untimely provision of security services
(lateness to a call, delays in recording a
violation of the safety of the object, loss of
property value of the object of protection,
etc.).

Non-pecuniary damage for violation of a
consumer contract can be compensated
even if the terms of the contract do not
provide for the right to compensation for
non-pecuniary damage. This situation is
usually typical when concluding protection
contracts. In this case, the damage is
charged on the basis of Art. 16 and 23 of
the Civil Code of Ukraine and Art. 4, 10
and 22 of the Law of Ukraine «On
Protection of Consumer Rights». This is
exactly the conclusion reached by the
Grand Chamber of the Supreme Court in
the decision dated September 1, 2020 in
case No. 216/3521/16-ts [5].

Let’s also consider another side of
consumer rights protection, which was
already discussed above, namely: unclear
or ambiguous terms of contracts, and
sometimes - the absence of mandatory
elements of the contract. The legislation of
Ukraine provides that they should be
interpreted in favor of the consumer as the
weaker party to the contract. In particular,
in accordance with part eight of Article 18
of the Law of Ukraine «On the Protection
of Consumer Rights», unclear or
ambiguous provisions of contracts with
consumers are interpreted in favor of
the consumer. The participation of the
consumer in the contract as a weak party,
which is subject to special legal protection
in the relevant legal relationship, narrows
the effect of the principle of equality of
participants in civil legal relations and
freedom of contract, in particular, in
contracts for the provision of security
services.

As it was indicated above, the consumer
has the right to choose the jurisdiction for
a court case in the protection of rights.
This norm is enshrined in Article 8 of the
Law of Ukraine «On the Protection of

Consumer Rights» — the right of the
consumer to independently choose to whom
to submit claims: to the seller at the place
of purchase of the goods, to the
manufacturer or the enterprise that
satisfies these claims at the location of the
consumer. Regarding the provision of
security services, such a norm is not
directly provided for, but in accordance
with Art. 28 of the Code of Civil Procedure
of Ukraine, claims for the protection of
consumer rights may be filed at the place
of residence or stay of the consumer or at
the place of injury or performance of the
contract. That is, the norms of Art. Article
8 of the Law of Ukraine «On the Protection
of Consumer Rights» can also be applied
when protecting the rights of consumers of
security services. For example, in the
resolution dated January 25, 2019 in case
No. 572/2528/18 [6]. The Supreme Court
explained that consumers can apply to the
court at their place of residence, or at the
location of the defendant, or at the place of
injury, or at the place of performance of
the contract. The right to choose in this
case belongs exclusively to the consumer.
None of these courts has the right to refuse
to accept a claim or forward it to another
court on grounds of lack of jurisdiction.

An additional guarantee from the state
for the possibility of exercising the right
to protect the rights of the consumer of
protection services is exemption from
payment of the court fee. In accordance
with Part 3 of Art. 22 of the Law of
Ukraine «On the Protection of Consumer
Rights», consumers are exempted from
paying court fees for lawsuits related to
the violation of their rights. At the same
time, the Law of Ukraine «On Court Fees»
[7] does not contain such a norm. In Article
5 of this Law, «Benefits regarding the
payment of court fees», all except
consumers are exempted from paying court
fees during the consideration of the case in
all court instances. Such a gap often causes
misunderstanding in courts of first
instance, which simply refuse to accept the
application on the basis of non-payment of
the court fee. Often, the absence of
consumers in Article 5 scares them away,
because consumers do not know that such a
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provision is in the Law of Ukraine «On the
Protection of Consumer Rights». At the
same time, the court fee is not paid
by consumers either for filing a lawsuit
or for filing an appeal or cassation
complaint. This position is enshrined
in the resolutions of the Supreme Court
dated November 25, 2020 in case
No. 761/46977/18 [8] and dated March 21,
2018 in case No. 761/24881/16-ts [9],
where it is stated that violated rights can
be defended both in the court of first
instance (when filing a lawsuit) and at
subsequent stages of the civil process
(appeal, cassation). All stages of judicial
protection are a single civil process, the
task of which is the fair consideration and
resolution of civil cases in order to protect
the violated right. Article 5 of the Law
«On Court Fees» does not contain the rule
that benefits are granted only for filing a
lawsuit. Based on the above, the Supreme
Court came to the conclusion that the
consumer is exempt from paying court fees
at all stages of the process.

According to official data of the
Supreme Court, in 2020, the cassation
instance considered more than a thousand
disputes related to the application of the
Law of Ukraine «On the Protection of
Consumer Rights» [10]. Most of them were
related to goods. Services are not a popular
defense because it is difficult to prove a
violation of rights on your own, and the
services of lawyers are quite expensive for
ordinary citizens. More than half of these
cases were resolved in favor of consumers,
and more than a billion hryvnias in
property and moral damages were collected
from offenders.

Such figures may lead to the conclusion
that consumers in our country are one of
the most protected segments of the
population, but this is not entirely true.
According to our own estimates, we can
say that less than 10% of consumers whose
rights have been violated go to court.
There are even fewer consumers of security
services in this number. In fact, when an
event occurs (violation of property
security or physical harm to a person as an
object of protection), most consumers
remain unprotected or receive from 10 to
50 thousand hryvnias in damages from the
provider of protection services. All other
material losses are the burden of the
recipient of services (consumer). From a
practical point of view, in order to achieve
the simultaneous goal of property
protection and the possibility of
compensation for damages caused by the
event, a property insurance contract (life
and health) should also be concluded.

Conclusion. According to the current
legislation of Ukraine, not only judges,
members of their families, court
employees, but also participants in
court proceedings are consumers of court
security services. Such relations actually
arise on the basis of the accession
agreement and do not require the
conclusion of separate special agreements.
Protection of consumer rights in case of
non-provision of judicial protection during
participation in the legal process takes
place on the basis of the general procedure
for consideration of cases on the protection
of consumer rights. Such cases also do not
require the payment of a court fee.
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Ïîïîâè÷ Ò. Ã., Äåðåâ’ÿíêî Á. Â., Òåðåìåöüêèé Â. ². Ñïîæèâà÷ ó â³äíîñèíàõ ó ñôåð³ çà-

áåçïå÷åííÿ îõîðîíè ïðàâîïîðÿäêó ïðè çä³éñíåíí³ ñóäî÷èíñòâà.

Çà çàãàëüíèì ïðàâèëîì, äëÿ çàäîâîëåííÿ âëàñíèõ ³íòåðåñ³â òà çàõèñòó ïðàâ ñïîæèâà÷

ïîñëóã îõîðîíè ìàº ïðàâî çàñòîñóâàòè äîãîâ³ðíèé (ïðîïèñàíèé ó äîãîâîð³ ç íàäàííÿ ïîñëóã

îõîðîíè) àáî ëåãàëüíèé (çàáåçïå÷åíèé äåðæàâîþ ó çàêîíîäàâñòâ³ Óêðà¿íè) ìåõàí³çì.

ßêùî äîãîâ³ðíèé ìåõàí³çì ìîæå áóòè áóäü-ÿêèì çà óìîâè äîòðèìàííÿ ïîëîæåííÿ ïðî íå-

äîïóñòèì³ñòü âèêëþ÷åííÿ àáî îáìåæåííÿ â äîãîâ³ðíîìó ïîðÿäêó ïðàâ, ùî íàäàþòüñÿ ñïî-

æèâà÷ó çàêîíîäàâñòâîì, à óìîâè äîãîâîðó, ùî âèêëþ÷àþòü àáî îáìåæóþòü â³äïîâ³äí³ ïðà-

âà ñïîæèâà÷à, º äëÿ íüîãî íåîáîâ’ÿçêîâèìè, òî çàêîíîäàâñòâî Óêðà¿íè ìàº ÷³òêèé ïîðÿäîê

ä³é òà äîâîë³ çðîçóì³ëèé ìåõàí³çì çàõèñòó ïðàâ ñïîæèâà÷à ïîñëóã îõîðîíè.

Ïîëîæåííÿ öüîãî Çàêîíó º ÷³òêèìè òà çðîçóì³ëèìè, àëå äî òîãî ìîìåíòó, ïîêè íå ïîñòà-

íå ïèòàííÿ ¿õ ðåàë³çàö³¿ òà çàõèñòó ïîðóøåíîãî ïðàâà â ñóä³. Çàõèñòó ïðàâ ñïîæèâà÷³â, ó

òîìó ÷èñë³ ïîñëóã îõîðîíè, ïðèä³ëÿºòüñÿ íåçíà÷íà óâàãà ÿê â÷åíèìè, òàê ³ ïðàêòèêàìè.

Ùå ìåíøó çíà÷èì³ñòü öèì â³äíîñèíàì íàäàþòü îðãàíè äåðæàâíî¿ âëàäè òà ì³ñöåâîãî ñà-

ìîâðÿäóâàííÿ. Õî÷à ñàìå âîíè ìàþòü çä³éñíþâàòè ³íôîðìàö³éíî-ïðàâîâó ïîë³òèêó äëÿ çà-

õèñòó (îõîðîíè) ïðàâ ñïîæèâà÷³â, ùî ìàº ñòàòè óïåðåäæåííÿì ïîðóøåíü ¿õ ïðàâ òà

âòðó÷àííÿ ó ¿õ çàêîíí³ ³íòåðåñè. Ïðàêòèêà óêëàäàííÿ äîãîâîð³â ñïðè÷èíÿº ó ïîäàëüøîìó

áàãàòî ïðåòåíç³é â³ä ñïîæèâà÷à, àëå ëèøå ¿õ íåâåëèêà ÷àñòêà éäå â ñóä äëÿ â³äñòîþâàííÿ

ñâî¿õ ïðàâ. Àëå â ñóäàõ âèíèêàþòü ð³çíîãî ðîäó ïðîöåñóàëüí³ «íþàíñè» ³ òóò îñîáëèâà óâà-

ãà âæå ïðèä³ëÿºòüñÿ ñóäîâ³é ïðàêòèö³ ç òîãî ÷è ³íøîãî ïèòàííÿ.

Ïðî ùî æ ãîâîðèòè ó òîìó ðàç³, êîëè ïðè ó÷àñò³ ó ñóäîâîìó ïðîöåñ³ êîæíà îñîáà ñòàº

ñïîæèâà÷åì ïîñëóã ñóäîâî¿ îõîðîíè, ÿêà º äåðæàâíèì îðãàíîì ó ñèñòåì³ ïðàâîñóääÿ, ÿêèé
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çàáåçïå÷óº îõîðîíó òà ï³äòðèìàííÿ ãðîìàäñüêîãî ïîðÿäêó â ñóäàõ. Ó ñóäîâî¿ îõîðîíè ñå-

ðåä ôóíêö³é º: 1) çä³éñíåííÿ çàõîä³â ³ç çàïîá³ãàííÿ çàãðîçàì îñîáèñò³é áåçïåö³ ñóää³â,

÷ëåí³â ¿õ ñ³ìåé, ïðàö³âíèê³â ñóäó, à òàêîæ ó÷àñíèê³â ñóäîâîãî ïðîöåñó ó ñóä³, âèÿâëåííÿ

òà íåéòðàë³çàö³¿ òàêèõ çàãðîç; 2) ðåàãóâàííÿ â ìåæàõ íàäàíèõ çàêîíîì ïîâíîâàæåíü íà

ïðîòèïðàâí³ ä³¿, ïîâ’ÿçàí³ ³ç ïîñÿãàííÿì íà ñóää³â, ÷ëåí³â ¿õ ñ³ìåé, ïðàö³âíèê³â ñóäó, ó÷àñ-

íèê³â ñóäîâîãî ïðîöåñó.

Â³äïîâ³äíî äî ÷èííîãî çàêîíîäàâñòâà Óêðà¿íè, ñïîæèâà÷åì ïîñëóã ñóäîâî¿ îõîðîíè º íå

ëèøå ñóää³, ÷ëåíè ¿õ ñ³ìåé, ïðàö³âíèêè ñóäó, à é ó÷àñíèêè ñóäîâîãî ïðîöåñó ó ñóä³. Òàê³

â³äíîñèíè ôàêòè÷íî âèíèêàþòü íà îñíîâ³ äîãîâîðó ïðèºäíàííÿ ³ íå ïîòðåáóþòü îêðåìîãî

óêëàäàííÿ ñïåö³àëüíèõ äîãîâîð³â. Çàõèñò ïðàâ ñïîæèâà÷à ó ðàç³ íåíàäàííÿ ñóäîâî¿ îõîðî-

íè ïðè ó÷àñò³ ó ñóäîâîìó ïðîöåñ³ â³äáóâàºòüñÿ íà ï³äñòàâ³ çàãàëüíîãî ïîðÿäêó ðîçãëÿäó

ñïðàâ ïðî çàõèñò ïðàâ ñïîæèâà÷³â. Òàê³ ñïðàâè òàêîæ íå ïîòðåáóþòü îïëàòè ñóäîâîãî

ìèòà.

Êëþ÷îâ³ ñëîâà: ñóäîâà îõîðîíà, çàõèñò ïðàâ, ñïîæèâà÷, ïóáë³÷íèé êîíòðîëü, ñóäîâèé

ïðîöåñ, ïóáë³÷íèé êîíòðîëü, ñóäîóñòð³é, ñóä, ñóäîâà ïðàêòèêà.
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Ó ïîñ³áíèêó ïðîïîíóºòüñÿ àëãîðèòì ä³é àäâîêàòà,
ÿêèé çä³éñíþº çàõèñò ó ñïðàâàõ ïðî àíòèêîðóïö³éí³
çëî÷èíè. Çàïðîïîíîâàíî ðåêîìåíäàö³¿ ùîäî ï³äãîòîâ-
êè äî ïðîöåñó, ðîáîòè ç êë³ºíòîì òà ïîâåä³íêè àäâîêà-
òà ïðè ðîçñë³äóâàíí³ òà ðîçãëÿä³ ñïðàâ àíòèêîðóïö³é-
íî¿ ñïðÿìîâàíîñò³. Çâåðòàºòüñÿ óâàãà íà îêðåì³ ïðîá-
ëåìí³ ïèòàííÿ êâàë³ô³êàö³¿ çëî÷èí³â.
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