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Kalaur 1. R. Modern trends concerning the form og will

The scientific work is devoted to finding ways to expand testamentary freedom by legislative
consolidation opportunities testamentary for emergency orvally using modern communication technologies.
Special attention is paid to the possibility drafting the secret covenant by video or audio recording and
posting it on the Internet resources of the testator.

Key words: will, testament secret, shape covenant certificate congregation.

Kanayp H. P. CoBpeMeHHbIe TEHIEHIIHH OTHOCUHTEJIbHO (pOPMBI 3aBeIIAHHUA

Cmambsi nocesiuyena NOUCKy nymei pacuupenus 3a6euameibHoll c60000bl NymeM 3aKOHOOAMENIbHOSO
3aKpenieHUs B03MONCHOCHU COCIABNEHUS 308eUWAHUsL NPU YPe3BbIYALIHbIX 0DCMOSMEIbCMBAX 8 YCHHOI hopme ¢
UCNONL308AHUEM COBPEMEHHBIX KOMMYHUKAYUOHHBIX mexHono2uti. Ocoboe sHuManue y0enaemes 803MONCHOCIU
COCMABNeHUsE CEKPEMHO20 3A8eulanus Nymem GuUoeo- Ul 38YKO3aNUCU U pasmeujenus e2o 8 HumepHem
pecypcax 3a8euiameis.

KroueBble ci10Ba: 3aBellaHue, ceKpeTHOe 3aBellaHue, Gopma 3aBeLaHusl, y10CTOBEPEeHHE 3aBelLaHus.

THE CONCEPT AND FEATURES OF NON-ENTREPRENEURIAL SOCIETY

Kochyn V. V.,
Candidate of Juridical Sciences, Academic Secretary of F. H. Burchak Scientific-Research Institute
of Private Law and Entrepreneurship NALS of Ukraine

Article analyses legal literature and normative legal acts and makes conclusions about the concept
and features of non-entrepreneurial societies. Non-entrepreneurial society is defined as legal entity of
private law, created as a result of individuals of the right to freedom of association, which is not intended to
profit for its subsequent distribution among participants (members). The features of non-entrepreneurial
societies are divided into features of legal form and features of non-entrepreneurial activities.

Key words: legal entity, non-entrepreneurial society, non-entrepreneurial activity, non-commercial
activity, non-profit organisation.

The policy of building a democratic, social, rule of law State requires a legal framework for the
implementation of the citizens’ economic, social, cultural, environmental and other rights and interests. However,
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state as a social formation is not able to fully ensure the implementation of the rights and interests of the
population as unable to cover the entire spectrum of social and individual needs. Civil society is based on
potential self-governing society, by which it can organize them selves based on the identification and
implementation of their own interests, which limits the claim by the government on a comprehensive (total)
care of the individual and society.

The basis of society is organizations which created by the realization of the right to freedom of
association. Such organizations as a private law category is non-entrepreneurial because it is not aimed
directly involved in business or distribute profits among the participants. Therefore, we aimed to analyze the
concept and characters of non-entrepreneurial societies.

Some aspects of the institute of non-entrepreneurial societies were researched by such scholars as:
Kucherenko I. M., Dudorova K. B., Soloviov O. M., Chepurnov V. O., Mandryka L. M., Fuchedzhi V. D.,
Kryvenko Iu. V., Vitka Iu. V., Piddubna V. F., Tikhonova M. A., Litvina O. Iu., Plakhina I. V., Yatchenko
Ie. O., Zelisko A. V., Mendzhul M. V., Filatova N. Iu., Bieliaiev O. O., Paruta Iu. L.

Analysis of development of the national civil law suggests that since its first codification and with
the current of the Civil Code of Ukraine (further — CCU) the definition of legal entity was changed from its
identification with the «body of persons» (p. 13 of CC of UkrSSR, 1922), outlining an exhaustive list types
of organizations (Art. 24 of the CC of UkrSSR, 1963) until now — «organization». Nevertheless, these non-
entrepreneurial societies (in their modern sense) always had a place in the subjects of civil law.

According to Cesare Sanfilippo, a legal entity arise from two types of phenomena: the term «company»
(i.e. a set of people united to achieve a common goal) and «fund» (i.e. a set of assets, the combined
permanent appointment one goal) [1, p. 47-48].

The organization, which operates as an independent legal personality is more profitable, responsible
contractor both in public and in private relations. So interests of curtain legal entity are realized that
represents its founders (participants) or indefinite circle of people united by a certain feature.

First of all, the researches of institute of non-entreprencurial societies should pay attention to the
legal form — society — as a feature of the legal entity to focus on other quality sign these organizations as
participants in civil relations — non-entrepreneurial activity.

The modern Ukrainian concept of «society» has such lexical interpretation: 1) a group of people who
are in close relationship; someone next staff; environment, circle of friends; 2) group of individuals who are
currently in a period of time together spend leisure; 3) rooming with someone; the presence of someone;
4) organization, association of people who set themselves common objectives, goals, action program and act
according to their performance, implementation [2, p. 26].

Article 86 of the CCU defines only two forms of non-entrepreneurial societies: consumer cooperation
and citizens’ association. Citizens’ association were defined by Law of Ukraine «On citizens’ associations»
(repealed), while the current Law of Ukraine «On public associations» does not provide for such a form of
organizations.

While characterizing the studied societies alongside the term «non-entrepreneurial» uses and other
«non-commercial», «non-for-profity, «non-governmental», which create additional uncertainty. In particular,
the term «non- non-entrepreneurialy is used in the Laws of Ukraine «On Securities and Stock Markety, «On
non-governmental pension provision», «On state support of agriculture» and so on. However, the term «non-
commercial» is found in the Laws of Ukraine «On Television and Radio», «On Cooperation» and so on.

In foreign countries different terminology is used. In the US — «non-for-profit organization»; in English
practice — «charity organization», whereby this term covers the whole range of public benefit non-government
organizations; France — «economic societies», but in this country used the term «association» [3, p. 65].

In our opinion, the most correct and applicable for civil law is the concept of «non-entrepreneurial
activity» and therefore legal persons should be subdivided into «entrepreneurial» and «non-entrepreneurialy.
To confirm this position should be noted that «entrepreneurship» is broader than «commerce» (from the
Latin. Commercium — trade). More over, commerce is only activity in trade, trade turnover [5, p 166; 5, p. 287]
and «Entrepreneurship» covers all activities in the economic and financial spheres [5, p. 581].

The most common type of non-entrepreneurial organization is non-entrepreneurial society, which is
founded as a form of the rights of persons to freedom of association. Also we should focus on the features of
the society. Moreover, we consistent with the view that the terms «non-for-profity, «community», «civily,
«voluntary», «non-governmental» etc have only differences in logical view [6, p. 10] and do not affect their
private law features.

It should be noted that it is going on about organizations which founded and registered in the
established order in the legal form of the society, i.e. by combining persons (participants). Thus, non-
entrepreneurial societies have common features of the legal entity of private law, such as:

1) organizational unity, that means that in any society can highlight the organizational structure,
social connections that exist between members of the society, though not fixed regulations, but existing
regulation of relations between them;

2) publicity of founding and termination allows separate organization (legal entity) from
organizations that do not have such status (informal organizations);
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3) general (universal) capacity means that the entities can be owners of the property, which is
separated (property separation) of the property of the founders and other participants of legal relations, as
well as be able to make lawful actions and bear the legal responsibility;

4) self-responsibility implies in turn that the legal entity responsible for its obligations due to it by
right of ownership of property from the moment of its state registration;

5) entry into civil circulation on its behalf provides an opportunity for the organization to acquire and
exercise civil rights and obligations, and sue and be sued.

The main feature of the legal entity is the organizational unity, as ch. 1, art. 80 CCU the term «legal
entity» is defined by the term «organization». All other features necessary for an organization to become the
subject of civil relationships to be recognized as a state entity.

Non-entrepreneurial society is included special features that reflect their special status — non-
entrepreneurial organizations. Some of them reflect the peculiarities of the legal form, others — especially the
activity, and hence taxation.

A study conducted at John Hopkins University offered five basic criteria for the definition of «non-
government organization» [6, p. 11-12]:

1) institution, which is defined as the organization's existence as a legal entity that has an
organizational structure public benefit objectives, scopes of activities;

2) independence is that the organization is separate from the system of having powers, although the
state or local government can provide subsidies and incentives for legitimate and reasonable grounds;

3) self-government ensures the existence of its own internal control rules and procedures, which
allows the use of autonomous and not subject to state control;

4) no distribution of the profits which implies the absence of rights shares profits from its activities
among the founders of the organization, its members or board members. Also, it does not exclude the profit
of business activities, contributions from donors or other legitimate sources, but the profits must be directed
solely to the goal of creation;

5) voluntary provides for organizations freedom of foundation, participation in its activities, and the
using of voluntary contributions of individuals and legal entities.

The first three of these features correspond to common features of the legal entity of private
law. Instead of that, the last two features characterize as non-entrepreneurial society. Thus, in accordance
with p. 1, art. 85 CCU non-entrepreneurial societies are societies that have no aim to receive profit for the
next distribution among its members.

Other features of non-entrepreneurial society characterize their specificity in the commercial and tax
law. Thus, the Economic Code of Ukraine (further — ECU) contains the term «non-commercial activity»
(p. 1, art. 52) — as an independent systematic economic activities carried out by subjects of economic
activity, aimed at achieving economic, social and other results without the purpose of profit. The researchers
emphasize that the definition of non-commercial economic activity is given the legislation at first, and the
ECU launched a unified definition of business and non-commercial activity that are based on the
fundamental definition of economic activity [7, p. 88—89].

The part 2 of art. 52 of the ECU provides an indication that a non-commercial economic activities
carried out in the public and municipal sectors. However, comments that the rules are aimed primarily at
identifying non-commercial activities through an explanation of the operation of the private sector — non-
entrepreneurial societies [8, p. 89]. This legislative inconsistency underlines the appropriateness perception
of the concept of non-entrepreneurial activities, which is indirectly determined in the CCU.

There is opinion that a non-commercial activity has these features: 1) satisfaction of social needs by
works or services; 2) activities aimed at achieving economic, social and other results without the purpose of
making profit; 3) regularity. In this occasion, V. Iu. Polyakov offers to define non-commercial activities
generally as socially useful [10, p 76-78] or as effective work in a particular field [9, p. 301]. However, this
view is acceptable only if the spread of this activity on the state and municipal sectors, while in private sector
the public benefit feature can not apply to all non-commercial societies.

In the Tax Code Ukraine (further — TCU) under the definition of «non-profit enterprises, institutions
and organizations» (p. 14.1.121 art. 14), means enterprises, institutions and organizations, the main purpose
of which is not for profit and proceedings charity, philanthropy and other activities provided for by
legislation. Pursuant to the provisions of tax legislation on the taxation of non-profit institutions and
organizations (current art. 157 TCU) by the State Tax Administration of Ukraine Order from 24.01.2010 Ne 37
was approved procedure for determining structure characteristics of non-profit institutions (organizations).
However, in this Order Ne 37 and in the art. 157 TCU, these types of entities are counted as non-
profit organizations that may be registered.

R. A. Posner says that in terms of economic activity that the feature of non-entrepreneur forms is that
they «prefer to sell their products (education, solace of religion, the plight of the poor healing) cheaper than
the market price, and often give it for free». Thus, there is a problem of assessing the value of such
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«products» and, therefore, the organization can not be purely corporation (entrepreneurship as a form of
economic activity), because participants do not receive income and have less incentive to improve efficiency
and «maximize its benefits» [11, p. 509].

To our mind, non-commercial status is a feature of tax legislation that regulates relations in the
collection of taxes and fees for the provision for its subjects certain benefits and guarantees. On the one
hand, subjects receive them automatically provided (e.g., public bodies and institutions) on the other — they
are determined by the relevant authorities on the basis of the implementation of legal persons of certain
activities. In Europe, these activities closely linked to social benefits from those organizations, and depend
on the benefits and compliance activities [12, p. 13—17] and are public and legal grounds, which should not
affect the legal form a legal entity of private sign.

The most widely the features of non-entrepreneurial societies with their interpretation are set out in
the Fundamental Principles on the Status of Non-governmental Organisations in Europe and explanatory
memorandum (Committee of Ministers of the Council, 16 April 2003) where the term «NGO» is used to define
non-profit organizations from the political point of view, that is in their relationship with government authorities.

Art. 1-5 of Decision contain that NGOs are essentially voluntary self-governing bodies and are not
therefore subject to direction by public authorities. The terms used to describe them in national law may
vary, but they include associations, charities, foundations, funds, non-profit corporations, societies and trusts.
NGOs encompass bodies established by individual persons (natural and legal) and groups of such persons.
They may be national or international in their composition and sphere of operation. NGOs are usually
organisations which have a membership but this is not necessarily the case. NGOs do not have the primary
aim of making a profit. They do not distribute profits arising from their activities to their members or
founders, but use them for the pursuit of their objectives. NGOs can be either informal bodies or
organisations which have legal personality. They may enjoy different statuses under national law in order to
reflect differences in the financial or other benefits which they are accorded in addition to legal personality.

Analysis of legal literature and normative legal acts provides us to make the following conclusions.
Non-entrepreneurial society is a legal entity of private law, created as a result of individuals of the right to
freedom of association, which is not intended to profit for its subsequent distribution among participants
(members). The features of non-entrepreneurial societies are divided into features of legal form (institutional
body of persons; independence from the state, government) and features of non-entrepreneurial activities
(voluntary, no distribution of profit among participants). Such division reflects the internal construction of
such an organization and its external expression as legal relations.
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Kouun B. B. ITonaTTsi T2 0cO0/IMBOCTI HEMiINPHEMHHIIBKOTO TOBAPHUCTBA

Y emammi na ocnosi ropuouunoi nimepamypu ma HOpMAaAMuUEHO-NPABOBUX AKMIB 30TUCHEHO BUCHOBKU
npo noHamms i ocobausocmi HenionpueMHUYbKUX mosapucms. Henionpuemuuyvke mosapucmseo 8UHaA4acmocs
5K 10pUOUYHA 0Cc0OA NPUBAMHO20 NPAsd, CMBOPeHd 8 pe3yivmami peanizayii npasa ocib Ha ceobody acoyiayii,
sKe He MAE HA Memi OMPUMANHS NPUOYMKY OISl 020 HACMYNHO20 PO3NOOILY MIdNC YUACHUKAMU (YNeHaM).
Ocobnusocmi HeniONPUEMHUYLKUX MOBAPUCE NOOLISIOMbC HA  OCOONUBOCMI Op2aHi3ayiliHO-NpaBosoi
Gdopmu ma ocobrusocmi HenionPUEMHUYbKOL QISLIbHOCMI.

Kurouogi ciioBa: ropuandHa ocoda, HEMiIIMPUEMHHUIIbKE TOBAPHCTBO, HETTiAMTPHEMHHUIIEKA TisITEHICTD,
HeKOMepLiiiHa AisTbHICTh, HeNPUOYTKOBA OpraHizatlis.

Kounn B. B. [IonsiTHe H 0CO0€HHOCTH HeNPeANPHHAMATEIHCKOr0 001IECTBA

B cmamve na ocHose wopuduueckoll 1umepamypvl U HOPMAMUBHO-NPABOBLIX AKMO8 COENAH 8bl800 O
NOHSMUU U OCOOEHHOCHISIX HeNPeONPUHUMAMENbCKUX obuecms. Henpeonpurumameibckoe 0ougecmso onpeoensiemcs
KaK 10puouyecKoe Juyo YacmHo20 npasd, CO30aHHOe & pe3ylbmame peanlusayuu npasa iuy Ha c80600y
accoyuayuu, KOmopoe He NPeOHA3HAYeHO 05l NOAYYeHUs NPpUudbliy O ee NOCaedyiowe20 pacnpedeneHusl
Medicdy yuacmuuxamy (unenamu). Ocobennocmu HenpeOnpUHUMAameIbCKux obuecms pazoensiomes Ha
O0COOEHHOCIU OPEAHU3AYUOHHO-NPABOBOU POPMbL U OCOOEHHOCMU HENPEONPUHUMAMETLCKOU OesMelbHOCU.

Ko4eBbie ci10Ba: I0pHIMUEcKOe JIULO, HeMTPeATPUHIMATENECKOE 00IIeCTBO, HeTIPeATPUHUMATEbCKAs
JeSITeTbHOCTh, HEeKOMMeEpUeCcKas AeITeNbHOCTh, HENMPUOBLIIbHAS OpraHU3aLIHs.

OPTAHIBAIIIITHO-ITPABOBE 3ABE3IEYEHHS EKOJIOTTYHIUX ®OH/IIB

Janeuyk II. 1.,
KaHOUOam CilbCbKO2OCNOOAPCOKUX HAYK, NPOBIOHUL HAYKOSUILL CHIBPOOIMHUK 8I00LTY Npobiem NpusamHoco
npasa HJI npusammnozo npasa i nionpuemuuymasa imeni axademixa . I'. Bypuaxa HAIIpH Yxpainu

Becapa6uuk B. O.,
MOJLOOMWUT HAYKOBUTI ChiBpOOIMmHUK 8i00iny npobiem dozogiprozo npasa HJ[I npusammnozo npasa i
nionpuemnuymea imeni akaoemixa @. I'. bypuaxa HAIIpH Ykpainu

Y emammi posensoaiomvcs ma ananizyiomucs NUMAaHHs Yilb08020 SUKOPUCAHHS KOWMIB 0ePAHCABHOSO
ma micyesux O1002cemis, o HaoXo0sms 00 YLIbOBUX eKON02IUHUX (POHOIB, 8 YMOBAX Oeyenmpanizayil incmunymis
BUKOHABYOI 811AOU.

KurouoBi cjioBa: jierieHTpatizallisi, eKOJIOTIYHI TIOIATKU Ta 300pH, SKOJIOTTYHI ()OH]TH, OXOpOHA JIOBKLILIS,
JKUTTS Ta 3A0POB’ s JIFOIUHU, OF0/DKETHHI KOJICKC, MiCIIeBi OI0KeTH, crielialibHi POHAN MiCLIeBUX OIOJIKETIB.

3 HelaBHBOTO Yacy B YKpaiHi po3rodarto MpolecH JeleHTpatizaiil GpyHKIilili BUKOHABYOT BIaU Ta
nepenaHHs uux o0oB’s3kiB Ha Micud. Lle crocyeThbes Takox ¢piHaHCOBOro 3a0e3neueHHs 11 BUKOHAHHS TUX
YK IHIIWX TOBHOBaXKCHb, IO TATHE 3a cOOOK0 3MEHINEHHS HABAHTAXKEHHS Ha LIEHTPaJbHUI OOJDKeT, ale
30iJIbly€e THCK Ha MicUeBi. OCKITbKYM MEBHA YacTHUHA AOXOMIB OlOIKeTy OPMYETHCS 32 paXyHOK MOJATKOBUX
Ta iHIIMX IUIATEXKIiB 3 HAaceJeHH:S, TO 3 LbOro OrkeTy (iHAHCYIOTbCS BUAATKM HA PO3BUTOK COLiaIbHOI
CKJTaZIOBOi CyCHiJIbeTBa (HAYKH, KYJIBTYPH, OCBITH, OXOPOHH 3MIOPOB’S, YIIPABIIHHS, COIialbHOTO 3aXHUCTY
HaceJIeHHS ToLO). Y CUCTeMy 3arajibHOJEpKaBHUX (PiHAHCOBUX pecypciB YKpaiHU BXOISATh OKpeMi LibOBi
ctpykrypu (Ienciiinuit horm, @oHaM Aep:KaBHOTO COITIATBHOTO CTpaxXyBaHHS, iHII OFOKETHI Ta TI03a0I0KETHI
(hoHOM CcrieliagbHOr0 TPU3HAYCHHS, Jep)KaBHUM KpeauT sK creiudivyHa JlaHKa AepKaBHUX (iHAHCIB).
JeuentpanizoBaHi (hiHaHCOBI pecypcu abo (hiHaHCOBI pecypcu OKpeMHUX CyO’€KTiB rocnoiapioBaHHs, y TOMY
YUCITi OpraHiB MiCIICBOTO CAMOBPSAAYBAHHS, € THMH TPOIIOBHMHU KOINTAMH, SKi BOHH MalOTh y CBOEMY
PO3TOPSAKESHHI.

OpHiero 3 HArocTpimMx NpodieM cbOTOIeHHS K B YKpaiHi B LiJIOMyY, TaK i Ha Micusx € Hebe3neka
JUTSL JOBKIJUTA 9 WOTO OKPEMHUX CKJIAJOBHX, a 3BiJACH i TpsMa 3arpo3a Ijis HUTTS i 3I0POB’S JTFOJIWHHU.
BxoTpe 3BepHEMOCS 0 aHAJi3y 3aKOHOAABYOI0 3a0e3neueHHs ¢iHaHCyBaHHS 3aXO/liB 3 OXOPOHU JOBKIJIIS.
Jns 3a0e3neueHHs KOHCTUTYLIMHHUX MpaB FPOMaJisiH Ha €KOJIOTiuHY 0e3MeKy, CTBOPEHHS SIKICHOTO HaBKOJIMIIHBOTO
cepeloBHUIIa T JKATTS i 3M0pOB’ S JIFOAMHA ¥ 3akoHi Ykpainn «IIpo 0XopoHy HaBKOJIWITHBOTO MPHUPOTHOTO
cepenoBumiay Bimx 25.06.1991 p. Ne 1264-XII (mami — 3akoH) crmovarky OyJyio mependadeHo cCrieliaabHuit
po3ain X «ExoHOMiuHMI MexaHi3M 3a0e3ledyeHHS OXOPOHM HABKOJMILIHLOIO MPUPOJHOTO CEpeOBHULLAY.
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