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National Academy of Legal Sciences of Ukraine in Kyiv (Ukraine)

REGULATION OF THE PROCEDURE
OF ALIENATION OF A SHARE IN THE
AUTHORIZED CAPITAL UNDER THE

CONTRACT OF SALE IN LIMITED
LIABILITY COMPANIES

Despite a long period of its establishment and development, corpo-
~ rate legislation of Ukraine requires further improvement and adjust-
~ ment to high standards of European legislation. Currently, a matter of
urgency is an issue of legal regulation of operation of limited liability
companies (hereinafter — LLCs), since it is one of the most common
legal forms of business companies that is chosen by both domestic
and foreign investors for doing business in Ukraine, especially in the
western region of the country. In particular, along with an opportu-
nity to establish new LLCs or to inherit a share, one of the ways to
acquire a share in the authorized capital of an LLC is to purchase cor-
porate rights from LLCs that exist in the capital market for a certain
period of time and have adequate business reputation.
The procedure of alienation of corporate rights from an LLC under
a contract of sale is governed in accordance with Art. 147 of the Civ-
il Code of Ukraine! (hereinafter - CC) and Art. 53 of the Law of
Ukraine “On Business Associations”2. Pursuant to these norms, it is

L Civil Code of Ukraine Ne 435-IV as of 16 January 2003, 40-44 Bulletin of the Verk-
hovna Rada of Ukraine 356 (2003). Retrieved June 15, 2016 from: http://zakon2.rada.gov.
ua/laws/show/435-15,

2 Law of Ukraine “On Business Associations” Ne 1576-XII as of 19 September 1991,
49 Bulletin of the Verkhovna Rada of Ukraine 682 (1991). Retrieved June 15, 2016 from:
http://zakon5. rada.gov.ua/laws/show/1576-12.
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a company may sell op

meg;;-’; (t)lf;e authorized capita], T},

g share (a pat _ inethe authorizet.i capital of a comp
% defines a s.h?fe, hts. When turning to gl‘al.nn,l’atical nte
object Ofa‘.:ﬂ r;lgare in the authorized capital’, litera]
the phrase share is a part of the authorized capita],
implies that a ; tieieva notes that the authorized capit;
popesDo aob'ect of civil law. The authorized Capita]
separately s andolted by law for its purposes?,
ofaccom;gl:gt: prEvisions of law, according to the Law ¢
“og tBouginess Associations’, the authorized capita] of a con
formed of contributions that may take the‘ form of Money, ¢
other tangibles, property rights or other allfengble rlghtslha
etary valuation (Part 1, Art. 13). The peculiarity o.f making su
tributions to the authorized capital of a company is that they e
the company’s propert); and not bthat (f)‘f its members (founderi),:;_,
acquiring the status of a member of a company, a person beg
en?lowedgwith a set of rights and obligations with regard to the
pany that is defined by the size of his share in the authorized ca

The foregoing implies that the term “a share in the authorized ca
is identical to the concept of ¢

ula | nd
Mechanjgy, for ;:latlf;ns: there appear differences in
1zed capity] Consider ghe Porate rights or

~ authopi,. ; roced f alienat;
. %onZed Capita] of LLCs Ender tll:'l:cgntr;m
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/’;; of the State Committee of Ukraine for Re
Inthe le reneurship N¢ 5410 as of 24 Apri] 2010 “R
and Entl’;Pansition or Transfer of a Share in the Ayt
ents On diiability Company’, it is stated that a sha
of a Limite thorized capital of an LLC can be transfe
of) in the :; of sale, a contract of exchange,
ofa conté bear corporate rights in it and m
ofan LL d capital to other company’s members and the company itself,
authorized ( E Art. 147 of the CC and Art. 53 the Law of Ukraine
In addltlgs Associations” provide that a member of an LLC may
et Busﬁiie (a part thereof) to third persons, unless otherwise is
sell h1.sﬁ ; by the charter of a company. That is, whether it js per-
esFabhs : roylv'libited to alienate a share in the authorized capital to
m%tted - (l))ns may be determined by the charter of an LLC. “Third
third PELS hould be understood as persons who are not members of
Pe’fﬁ'ésw;ereof a share in the authorized capital is being alienated at
S re.
L ?]f Pl:elr(i:s?:tsif)ﬁfii Sf}:)?ce contains a number of restrictions on
fsort :verient of a share in the authorized capital of LLGs. _When
- fieill'n a contract of sale, there is a rule on the priority right to
conchu i:nf share in the authorized capital. The substanc.e of the pri-
g‘rlli; réil;ht is that members of a companycShall hgvi 9 plﬁ?ﬁgai SEES
if a member of an LLC intends to se toa
e it o e
' - i is ri sses -
purchase a share in the authorized capital, this right pa o
third persons. Along with that, the consent o ,
Pm?liggfs/tgralienatz a share in the authorized capital is not rethltélrr:l;i);
However, an LLC may insert into the -charter : prowsmnh‘;.rre even
third persons may or may not have the right to purchanB o ht t
: the priority right to
N case members of a company do not exercise p
urchase this share, namely: e i
P 1) The charter of an LLCydoes not provide for prohlllbltlo(r)l églﬁgfl?g
e a share in the authorized capital of a company. When c

gulatory Poli-
egarding Doc-
horized Capita]
re (a part there-
rred on the bagis
a deed of gift4, Members
ay alienate a share in the

cy

; rshi
mmee of Ukraine for Regulatory Policy anflri‘:;grg?gusharg
M 5410 a5 of 24 April 2010 “Regarding Documents on Tian31tlpn odrjune o5 S0HE BN
in the Authorized Capital of a Limited Liability Company”. Retrieve

httP://Searc .ligazakon.ua/l_docz.nsf/linkl/DP2888.html.
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/ %
of sale, a member who intends tosefjy

iazzgllt;;;l;l has to comply with P’i) OV;ISI?HShO.flaw on eelgrt-he.alath
hase a share by other members. In this €ase, a copy Ority
to purc rv provisions defined in law, Pany iy
by OO ¥ etar prauldes f . 4,
2) The companys character p 1 OF Prohipy; “
ate a share in the authorized cap lltad'Of ® COMpany t, thil:dto Ui,
in certain instances, such as c?ln:? Ul 1:18 a deed of giff, , co P,
exchange, and so on. Stil, Inwha re..-; ZS to the right ¢, se]] antr 2t
the authorized capital, an LLC 13 gHae by Clause 2, Pat 5 Mg
of the CC providing for the priority right of other Memper 11
chase a share that is be{ng. ahepated. Should Members s Cto by
ny not exercise their priority r ight to pur Cha.se 4 share, 1, r?mpa\
purchase passes to third persons. Hovs{ever, in the even; a eEht of
of a company sells a share in the authorized capita] Withoyt imbEr
other LLC members thereof, the latter shall have the right to . Ying
action on transferring rights and obligations of the buyer op th
per Part 4, Art. 362 of the CC. |
3) The charter of an LLC provides for prohibition of alienatioy
a share in the authorized capital, including sale of this share t, thirgé
persons. That is to say that prohibition applies to ] Ways of alep,.
tion. In this case, members of an LLC are entitled not to admit mep,.
bership of third persons in a company altogether. Stil], 3 member wh,
intends to sell his share in the authorized capital may conclude g cqp.
tract of sale with other members or the company. Should a share in the
authorized capital be acquired by the company itself, the latter shy]
not be passed corporate rights of a member. The company is obliged
within a year since acquiring a share in the authorized capital to sel
it to other persons or reduce the authorized capital. Should neither
members nor the company exercise their right to purchase a share in
the authorized capital, a member may withdraw from the company.
A member shall exercise this right by filing an application for with
drawal and send it to the company in a manner prescribed by lav.
In this case, the company’s right to purchase a share in the authorized
capital bgcomes the company’s obligation to pay off a member who
hasTiiir?sethe right to withdraw from the company. -
e cal;it:I(;r er tobcon'clude: a contract.of sale of a share in tili -dnu’lﬂ
s memober is obliged to notify the company all‘t 1 ”‘ e’
8 a share. The procedure of notifying the comp¥

m, 4



REGULATION OF THE PROCEDURE OF ALIENATION OF A SHARE.
,//—_
¢ envisaged by law, so relevant provisions are to be prescribed in
?}?e LLC charter. This can be done either by giving a written notice to
ch member of a company or announcing sale of 3 share at the gen-
eaal meeting of an LLC. In his notice,
er

_ a member has to inform the
ok share that is being sold, the price and other terms. Normal-

Iy along with the notice of sale of a .share in the authorized capital
tl;ere is given a draft contract wherein terms of purchase of a share
afe Proposed. Sugh contract terms are to be equal for both members
who enjoy the priority right to purchase a share and third persons.
The notice of sale of a share in the authorized capital is to be given
one month prior to the actual sale.
According to Part 2, Art. 147 of the CC, should company members
reveal the intention to exercise the priority right to purchase a share
(apart thereof), they are entitled to acquire a share pro rata to amounts
of their shares. At the same time, the charter or agreement between
members may contain other terms for distribution of a share that is
being alienated. They may alter proportionality of a share by increas-
ing or reducing the size of the alienated share in the authorized cap-
ital to be distributed among them. However, members do not enjoy
the priority right to purchase a share in the authorized capital in rela-
tion to each other. Should members of an LLC not exercise the pri-
ority right to purchase a share within a month since being notified of
sale of a share, the right of purchase passes to the company and third
persons. Along with that, the term during which members are enti-
tled to exercise the priority right to purchase a share in the authorized
capital may be altered in the charter or by agreement between mem-
bers of an LLC. Therefore, under the legislation in force, the proce-
dure of alienation of a share in the authorized capital of an LLC may be
established by the company’s charter or agreement between members.
Alienation of a share to the authorized capital is also conditioned
UPON its payment. A member of an LLC may sell a share (a part there-
of) in the authorized capital only to the extent, to which it has been
P,a{d by the member (Part 3, Art. 147 of the CC). The foregoing pro-
Vision reflects the ryle that no one can transfer to another more rights
itmﬁl:rhils. After all, upon the size of a share.in the authorized cap;_
S Z epends the amount of corporate rights of a purchaser 0f
g member may sell either the whole share or a part thereof,
'h case he remains the member of the company with a share

7
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smaller in size. Yet, mblaw sﬁiﬁiceemm
uations when a member sel s P tfh Ol a share j, theanse e
ized capital, while still owning the part that i Unpajq. !
iz In notarial practice, there is a rule that when conclygiy,
on ;;ilelnation of a share in the authori;e}c]i capital of an | g : ;tintmq
is to present the certificate (Art. 52 of the Law-of Ukraine G glber
Associations”) that attests making a contribution t g, COmus:.
ne’isauthorize d capital, as well as the correspon‘dlng eXtrat fy, P&
Ianified State Register of Legal En'tltles and énd'mjual Entrepreneurs
indicating a share of the member in thc? aut OI‘I'Zef capital, The ltte
requirement is not provided- by the Ieglslatlgn in 5{)rce, but i dicty.
ed by notaries’ practice and is not thqs mandatory?.

However, an issue of the most practical Importance concerns dee,
mining the moment of transition of corporate I‘lghtS from a compy.
ny’s member to other persons. Corporate 1eg1§1at10n of Ukraine dogg
not envisage since which moment corporate ‘rlghts pass t(? a purchas.
er of a share. In the letter of the State Committee of Ukramfe for Reg~
ulatory Policy and Entrepreneurship Ne 5410 as of 24 April 2010, it
is stated that when a share is being transferred from one memb.?r to
another, transition of ownership of the property shall be formalized
in a document pursuant to requirements of Chapter 24 of the: CCe.
Art. 208 and Art. 209 of the CC provide for cases of conclusion of
transactions in writing and prescribe that a transaction performed in
writing shall be notarized only in cases established by law or parties
agreement. If to analyze provisions of Chapter 54 that defines gener-
al terms of sale, it follows that the CC does not envisage notarization
of the contract of sale of a share jn the authorized capital of a compa-
ny. Therefore, as a general rule, the contract of sale of a share in the
authorized capital may be concluded in g simple written form. Nota-

the

; «~ MPaxkmuuni nyma,. ; ;
tri HA (H X, 5
dc:‘fi"t!c.I June 15, 2016 from: http:f/wwwilf (e fPgr APKi6ChK0z0 peziony)] Re-

; -ua.com/ua/pubﬁcaﬁons/artideslyak_prodﬂt)"—

ta .
N 5410 a5 of 24 April 20) ¢ —ttee of Ukraine for pe ulat :
: : 0 “Regard; gulatory Policy ang Entrepreneyrshi
In the Authorizeg Capital of 5 .gafggi i?g’ifiuments on Transitioi:yor Trali:Sfer of : Sl ip

http:!!search.hgazakon.uaf] doc2

ty Co _ _
.nsf/linkI!Dng.;sliat;}f Retrimd_ June 18, 2016 fro n:

v
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rization of the contract may be performed by agreement of contract-
ing parties, but is not mandatory.

At the same time, Art. 334 of the CC establishes that the moment
when ownership is acquired under the contract may be either the
moment of transfer of the property or notarization or state registra-
tion of the contract. Since special rules of law do not provide for the
form of the contract of sale of a share in the authorized capital and
the moment of transition of corporate rights under the contract of
sale, one should pay attention to the following. Part 1, Art. 87 of the
CC stipulates that a legal entity of private law may be established and
operate on the basis of a model charter. The Resolution of the Cabinet
of Ministers of Ukraine Ne 1182 as of 16 November 2011 has adopted
the model charter of a limited liability company wherein Clause 20
prescribes that along with transfer of a share (a part thereof) to a third
person, the latter is passed all rights and obligations held by a compa-
ny member who has ceded a share in whole or in part”. The cited pro-
vision effectively duplicates Art. 53 of the Law of Ukraine “On Busi-
ness Associations” before amended by the Law Ne 997-V as of 27 April
2007 and determines the moment of transition of corporate rights to
a new member, which is the moment of signing the contract.

In addition, according to provisions of the Resolution of the Ple-
nary Supreme Court of Ukraine as of 24 October 20088, in order to
become a member, it suffices to conclude a contract of sale of a share
in the authorized capital. Amendments to the charter and state reg-
ister do not affect deciding the matter of joining the company by
anew member.

On the one hand, one may agree with such conclusions, since the
legislation in force does not contain a mandatory rule that would pro-
hibit alienating corporate rights to third persons under the contract.
Moreover, the law entitles members (founders) to prohibit alienation
of a share in the authorized capital in rules of a local nature, in par-
ticular the company’s charter. Therefore, should members of a com-

e

... Resolution of the Cabinet of Ministers of Ukraine Ne 1182 as of 16 November 2011
On Adoption of the Model Charter of a Limited Liability Company”. Retrieved June 15,
2016 from: http://zakon5.rada.gov.ua/laws/show/1182-2011-%D0%BF.

_ ® Resolution of the Plenary Supreme Court of Ukraine as of 24 October 2008 “On Ju-
dicial Practice in Corporate Disputes”, 11 Bulletin of the Supreme Court of Ukraine (2008),
Retrieved June 15,2016 from: http://zakon5.rada.gov.ua/laws/show/v0013700-08.
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.. right and the compg;
s not exerds.e elraE?::tlzl s}%are, the moment w
. -Ondtlomder the contract may be the mop
of a share i oq He.erights' In tll;is case, the company hag .
, ember.
against accep mghi:::ljvaguiring of a share in the ayt}
sl tract is just one of legal facts of acquirj
tal under the COI;nr which is followed by amendments o
rightsin a Cogltlzp P}?ursuant to Part 1, Art. 51 of the L
imd state reei Associations’, Part 1, Art. 88 and Part 1, Art
%n ifégnstitueﬂt documents of an LLC are to contain i
(():n the composition of founders and members, the. s}'Ze G
h of the members, as well as_the procedure_' of joining the
s dure of transition of a share in the authoriz
ta]. Furthermore, as per Part 5, Art. 89 of the CC, amendmen
constituent documents of a legal entity shall come into for
persons on the date of state registration. Should informati
new member not be entered into the state register, he shalln
to dispose of his share and perform its alienation.
If to refer to judicial practice of the Supreme Economi
Ukraine, in the Resolution Ne 4 as of 25 February 20167, iti
that ownership of a share in the authorized capital of an
with a third person since the moment of contract conclusi
otherwise is agreed by the parties (Art. 363 of the CC). Still
fo participate in a company isa personal non-property righta
by a third person only upon joining the company, which is to
g;‘:led by ttl)le corresponding decision of the general meeting Ot
y members. :
theioi’::‘;f;l:% E;alt;}ice Sl‘-IOWS, there quite often arise situatl
ownership of a s haa g ¢ Pedr iod of time between the moment 0
acompany’ membei a"l?h’ the moment of acquiring thele
of other company m;embls may be due to abuse of the law
erof a share to mana ers who do not intend to ad .
gement of the company. In this case;
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although owning a share in the authorized capital, is unable either to
articipate in managing the company, since no amendments on the
composition of members are introduced into the constituent docu-

ments, OF to dispose of 'his share, since information on him as a ne
membef is not entered into the state register so far. v

This is due to the fact that the legislation in force does not contai
a provision on the obligation to notify persons who have acquire?l
5 share in the authorized capital of the general meeting, which often
leads to ignoring the new purchaser of a share. Thereby, there arise
situations when a person acquires a share under the contract of sale
whereas at the general meeting, members vote not for accepting th;,
purchaser of a share as a new member, but dilute a share sold by
increasing the authorized capital and increasing the size of their shares
in it. As a result, amendments on the composition of members are
introduced into the charter at the subsequent general meeting, and
the person who becomes a company’s member acquires a share in
the authorized capital, but the scope of corporate rights diminishes,
since there diminishes a share of the member joining the company.
Along with that, the decision of the general meeting held by the time
a person has acquired the status of a member, shall not be subject to
appeal, since at the time of holding the general meeting, a purchaser
of a share had not yet been a member of the company.

Hence, due to ambiguity of statutory, charter and contract regula-
tion in both law enforcement practice and scholarly literature, they
distinguish three approaches to determining the moment of acqui-
sition of corporate rights under the contract. These approaches are
the following: 1) rights and obligations of a company member arise
since the moment of state registration of amendments to the constit-
uent documents; 2) the moment of taking a decision on amending
the constituent documents at the general meeting of a company is the
moment of acquiring corporate rights in the company; 3) the moment
of concluding a contract on alienation of a share in the authorized
capital of a company is the moment of emergence of corporate rights.

If to analyze the given approaches, one should note the.follolwmg.
Provisions of the legislation in force providing for state registration of
amendments to the constituent documents prescribe that these data
is primarily a guarantee of reliability of information on a company
for third persons. However, when acquiring a share in the authorized
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g corporate rights with regard
ns, which does not reflect th,
& te rights to the momens -
in Corpor a ; mem
moment of acng,l efts to the constituent documengg
Jking 8 decision by the general meeting on Joingl
In caset i considered as the moment of acqy;.:
.b a pe Jrises a question on whethe'r 1t‘is eXpedien;
rate rgghh legislation such restrictions as priority rights o
duceinthe’es > * . 1o authorized capital, the possibility ¢,
top harter prohibition t0 alienate a share in the authorizeq
in the ¢ Thus, as a general rule, members themge

: ird persons. :
1taltfogg whg introduce amendments to the constituent docum%
'zli"ll‘ferefore the amendment on the member composition takeg efg.

for the members since the moment of taking a igcision on ameng.
ing the constituent documents (the charter). Yet, this condltfon Serveg
25 another restraint to a purchaser of a share m.the autl.lorlzed capi.
tal and actually stands as a negative factor that violates I.'lghtS of third
persons who have acquired a share un der the contract in good faith
Thus and so, it would be reasonable to prescribe in corporate leg-
islation that the moment of concluding a contract on alienation of
a share is the moment of acquisition of corporate rights. Further-
more, it is necessary to introduce provisions that amend the proce-
dure of alienation of corporate rights under the contract. After all
an LLC is a legal entity that is founded by bringing together first of
all property, not persons. Therefore, it seems reasonable to minimize
the possibility to restrict the movement of corporate rights provided
by a company to its members, Considering this, the contract should
be the only ground for acquiring corporate rights, while introducing

amendments to the charte : i "
rand state r ctions aimed
to confirm this fact egister should be a
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