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JTOKTPUHA FUNCTUS OFFICIO TA ii 3B’SI30K
3 OCTATOYHICTIO CYJOBOI'O PIILIEHHS

MinbkoB Kocraarnn Muxonaiiopuy

KAHOUOam 10pUOUYHUX HAYK, CIMapuuil OOCTIOHUK,

cmapwiull HAyKoguti CRigPOOIMHUK 8I00iLY MINCHAPOOHO20 NPUBAMHO20 NPAsa
ma npasosux npooiem €8poinmezpayii
Haykoso-0ocnionuti incmumym npusamro2o npasa i nionpuemMHuymed
imeni akademixa @. I'. Bypuaxa
Hayionanvnoi akademii npasosux nayx Yrpainu,
m. Kuis, Yxpaina

Bigoma BITYM3HSHIM CynOBil IpakTHIi i BU3HAHA y NpaBHUYINA Hayli
JIOKTpUHA res judicata yTBEpJXXKye 3HAU€HHsS OCTaTOYHOCTI CYZOBOTO
pilLICHHS, WIHHICTh SIKOI'O BU3HAaHA B yCIX PO3BUHEHUX MPABOBUX CHUCTEMax
CBIiTY, a Y €Bpori TakoX 0COOIMBO 3ayBakeHa y MPaKTUI €BpONEHCcEKOTO
Cydy 3 TpaB JIOAWHH, HA IO MM BXKC 3BEpPTIM yBary y OUIbII paHHIX
JOCITIDKeHHSAX [4, ¢. 24; 9, ¢. 234].

BonHoYac, MOKTPHHAIBHOIO OMOPOI0 OCTATOYHOCTI CYAOBOTO DILICHHS
BHCTYIAIOTh TAaKOX IHIN BaKIMBI KOHIEMIII Ta imei, cepex SKUX functus
officio — NOKTpHHA BUYEPIaHHs IOBHOBA)XEHb CY0’ €KTA yXBAJICHHS PIllICHHS.

B iHO3eMHUX JOCHIDKeHHSX functus officio po3risaacTbcs SK OJAUH
3 MEXaHi3MiB, 3a JIOIIOMOTOI0 SIKOTO Yy TpaBi BTLIIOETBCS MPHUHIIHUI
octaToyHocTi [5, c¢. 832], abo ¥ B3araii BBaKAETHCA <«IOKTPUHAIHHOIO
pomuukoto» res judicata [7, c. 545]. WlompaBma, y Haymi I JOKTpUHA
HaMOITBII OmparboBaHa y KOHTEKCTI MIDKHAPOAHOTO KOMEpLIHHOTO Ta
IHBECTHIIHHOTO apOiTpaxy, 3 Oy Ha IpoOJieMy BHYEpPIaHHS TOBHOBAXEHb
apOiTpaKy micis yXBaJeHHS OCTATOYHOTO DILIEHHS 1, y BHIIAJKy MDKHa-
POIHOTO KOMEPIIHHOTO apOiTpaxKy, MpoOIeMH, sIKi OCTAIOTh y BUITAJIKy HOTO
ckacyBaHHs [3, c. 20; 8, c. 103].

CTOCOBHO 3HAa4yeHHS M€l JOKTPUHHM JJsl HaliOHAIBHUX CYIOBHX
NPOBAPKEHb ICHY€E NMEBHUH «BaKyyM» y JOCIIKCHHSIX, 0COOINBO y BITUM3-
HsaHuX. CynoBa IpakTHKa Ha II0 JAOKTPUHY HE NocuiaeThes. [IpnHaiimui
CTAaHOM Ha JIeHb IMJITOTOBKU ITMX MaTepialiB y pEecTpi CyTOBHX pillleHb
BiJICYTHI pillICHHS 3 MOCHJIAHHAM Ha Hel, 90T0 He CKaXeIl PO AOKTPUHY res
Jjudicata.

Tepmin «functus officio» B Tiepexnaji 3 JTaTHHN O3HAYa€ «BHUKOHAB CBOi
MTOBHOBAXEHHs». ICTOpHYHO 1efl TepMiH PO3YMITHM K TaKHid, IO MO3HAYaB
BTpaTy MOBHOBaXEHb a00 IOPUIMYHOI KOMIIETEHI] MOCagoBOI0 0co000 abo
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BIQJIHUM OpPTraHOM, SIKi BHKOHAIM CBOE€ 3aBAAHHSA 3 YXBAJICHHA PIIICHHS
[6, c. 2-3].

Sk xoHuenuis, inest, functus officio Bigoma mpotsArom 06araTtbox CTOJITB.
Pumcekuii topuct Yibmian (651. 170-228 pp.) Tak (hopMyiroBaB IpaBmilo, 10
JSITJIO B OCHOBY MalOyTHBOT nokTpuHU: «ludex posteaquam semel sententiam
dixit, postea iudex esse desinit: et hoc iure utimur, ut iudex, qui semel vel
pluris vel minoris condemnavit, amplius corrigere sententiam suam non possit:
semel enim male seu bene officio functus est» (urectn, kaura 42, Tutyn 1,
58) [2], cyTh AKOTO y TEpeKNiaai MOXKHA TepefaTH TaK, M0 «CyIus, SKUi
YXBAJIMB DIIICHHS, CTOCOBHO BEITMKOTO YH MajJoro 0o0csATy, Hajajl He Mae
MOJKJIMBOCTI BHIIPABJIATH PIlIEHHS, aJDKe Ha Kpallle Y Ha TipIle, OJHAaK BiH
8UUepNaAs C80€ NOBHOBAJICEHHs Pa3 1 Ha3aBkaAW» 7, c. 546-547].

VY 3arampHOMY TpaBi icTopis functus officio TPOCTEXKYEThCA BiX
npasninds Exyapna 1 y Tpunaaustomy cromitti B Anriii. TorouacHi cymai
B3SUTM 3BUYKY 3MIHIOBATH 3allUCH CYAOBHX DIllIeHb, YacTO abM NPUXOBATH
cBoi momwiku. Pasom 3 1iero mpobmemoro Enxyapn 1 maB mpobGriemu
3 HAIMOBHEHHSIM cKapOHuI. [yl BUpIlLIEHHST JBOX MPOOJIeM OJHOYACHO BiH
OT0JIOCHB, IO CYAMI, SIKI BIaBaTUMYThCS JI0 1i€i HEJOOPOCOBICHOT MPAKTUKH,
OynyTh NOKapHi 3HauHUMU Tpadamu. B pesynbrati cyaui noyanu 6osTHCh
pobutn Oyap-SKi 3MiHH 10 CBOiX PIIICHb HE3AJIEXKHO BiJl MOTHBIB. YXBaJlleHEe
CyZoBe pilleHHs HAOYyJI0 3HAUYCHHS HEAOTOPKAHHOTO, MaikKe CBSIIEHHOTO,
o0 HE 3aliekano BiJ sKocTi abo mpaBmibHOCTI. CrHodaTtky Ie Maio
HaCHiIKOM Te, MO OyJ0 Ha3BaHO «BEIMKOIO IEPEIIKOJIOI0 IPABOCYIIION,
OCKIJIBKM ~ TPABWJIO 3MYNIyBaJI0O CyIJMiB JOTPUMYBAaTHCh  OYEBHIHO
MTOMIJIKOBHX PIIIEHb 3aMICTh TOTO, {00 X BUIIPABUTH. Y HACTYITHI CTOJITTS
mpaBo AHrmii Oyro CBiIKOM BHHHKHEHHS 1 3aHEMaay Pi3HUX MEXaHi3MiB,
CIIPSIMOBAHMX HAa YCYHEHHSI HEIONIKIB CYBOPOT'O 3aCTOCYBaHHS IpaBWIIa.
CriouaTKy TOMMIIKH y CYAOBHX PINICHHAX MiIJISATanyd BHIIPABICHHIO 3a
MEXaHi3MOM Haka3y CTOCOBHO TIOMHJKW (aHIN. writ of error), SKui
3aCTOCOBYBABCSI HaBIiTh [UISl BUNPABICHHS HAHMEHIINX TEXHIYHUX MOMIMJIOK 1
nepen6avyaB posrisin nutaHHs cynoM KopomiBebkoi JlaBu (anrn. King's
Bench). BonHouac, neski MOMHIJIKH, 30KpeMa TEXHIYHI ITOMWJIKH CYIOBHX
KJIEPKIB Ta HOMMJIKH B onuci (akTiB, Bce ) MOIJIM OyTH BHIPaBJICHI CAMUM
CyJIOM NUISIXOM BHJAHHS Haka3y CTOCOBHO HOMMIKH coram vobis (abo
coram nobis s cyny Koponiscpkoi JIaBu). 3rojjoM HalOIbII 3aralbHUM
3ac000M BHIIPaBJIEHHS MOMHJIKOBOTO CYJIOBOTO DILIEHHS CTajla 3asiBa PO
CIpAMYBAaHHS CIIPaBU HA HOBHH po3rrid. Bpemrri anTmiicekuii mporec OyIo
pedopmoBaHo i koampikoBaHO B cepemuHi XIX CTONITTA 3 yCYHEHHSIM
3acTapiIux iHCTPYMEHTIB HaKa3y CTOCOBHO ITOMIJIKH Ta TIOBHOTO TEPETIIITY
CHpaBW [l YCYHEHHS IIOMWJIOK 13 HAJaHHSAM CYAJSIM [OBHOBa)XCHb
BHIIPABIATH TIOMIJIKH 31 3HAYHOIO TUCKperiero y npoMmy nuranHi. Y CIIA
Akt 1po npaBocyist 1798 poky HazaB cyzam MpaBo 3/1iHCHIOBATH MEPETIIs ]
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CIIpaBH ISl YCYHEHHSI IOMHJIKH, TII0 3r010M 0yi10 pedopmoBano y 1946 poi
i3 3akpimieHHsM y PenepalibHUX IMpaBUiIaX IUBUJIBHOTO MpPOLECY OLIbLI
e(eKTUBHUX IHCTPYMEHTIB PO3IJILy KIJIOMOTaHb IIPO 3MiHY PIlIEHHS Ta Mpo
3BUILHCHHS BiJ] BUKOHAHHS pillieHHs [6, c. 3—4].

BonmHouac functus officio sk mTpaBuio He BTPaTWIO 3HA4YEHHS 1
PO3BHHYJOCH Y JOKTPUHY BHYEpIAaHHS NMOBHOBa)XEHb CYAJI 3 HNPUHHATTAM
OCTaTOYHOTO PIlICHHS.

VY cydacHiii mporecyanbHI TpakTHII aMEpUKAHCHKUX CYIIB functus
officio TakoX 1HOHI PO3YMIIOTH BY3BKO K IIPABHIIO, BIATIOBIAHO IO SIKOTO
IIOHHO Ha CyJIOBE pIMICHHS ITOJAHO aIelslifo, Cyx Tepmoi iHcTaHmii
BTpAya€e FOPHCIMKIIIO CTOCOBHO CIIPaBH, NpPHHAWMHI CTOCOBHO IHTaHb,
SIKi CTaNy TPeMETOM allesAlii, i He MOXKe YXBAIIOBATH PIIlICHHS CTOCOBHO
Hux [1, c. 1].

3arajgoMm, MOMpU T, IO functus officio 3 PUMCHKOTO TpaBa HAKOLIBII
MOBHO OyJa ycliaJKoBaHa caMe IPaBOBUMH CHCTEMaMHU 3arajibHOrO MpaBa,
BOHA Ma€ I[iHHICTh TaKOX JUIS IHIIAX [PAaBOBUX TPAIWIIH, apKe HE €
KyJBTYPHO CHEL(IYHOIO 1 TAKOI0, 1110 332 CBOIMH OCOOJIMBOCTSIMU MOXKE OyTH
3aCTOCOBAHOIO TUIBKM B IEBHMII NpaBoBiii cucteMi. CXOXHM YHHOM res
Jjudicata Takoxx OUTBII PO3BUHEHA SIK JOKTPHHA 1 CHCTEMa IPHHIIMIIB
y 3araJIbHOMY TIpaBi, [0 HE 3aBaJWJI0 [[bOMY HPHHIMILY CTAaTH NPaKTUIHO
VHiBepcanbHO Bu3HaHUM. OCOOIIBE 3HAUCHHS functus officio At BITAU3HIHOT
JOKTPHHH Ta TPAKTHKH TOJATAE B TOMY, IO I JOKTPHHA JIO3BOJISIE TOTJIA-
HYTH Ha OCTaTOYHICTH CYJOBOTO PIIICHHS 3 MO3MLIl MOBHOBAXEHb CYAIl YU
iHIIOTO Cy0’€KTa YXBaJCHHS PIIICHHSA, a HE B aCIEKTI OCTATOYHOCTI BHUPI-
IIEHHS CYNEPEYKH ISl CTOPiH 1 MyOJIITHOTO MOPSIIKY 3arajioM, SIK 1€ 3MYIIYE
pobutn res judicata y xmacuaHoMy po3yMinHi. Ha BinMmiHy Binx res judicata,
SKAH Mae BHYTPIIIHIN 1 30BHINIHIA acIeKTH (OCTATOYHICTH PIICHHS B TOMY
MPOBaPKEHHI, Y SKOMY HOTO OYJIO yXBaJIE€HO, 1 OCTATOYHICTh BHUPIIICHHS
Cylepeyku OiNbIl PaHHIM pIMICHHSAM 3 TPEKIIO3UBHUM 3HAYCHHAM IS
HACTYIHHX 1IEHTHYHUX CYJOBHX TPOBAIDKEHB), functus officio mae 3HaYCHHS
JUIst 3a0e3MeYeHHsT OCTaTOYHOCTI PIllIeHHs Y TOMY MPOBa/LKEHHI, B IKOMY HOTO
Oyno yxBaseHO, TOOTO Ma€e CyTO BHYTpimIHIH acrekT. Takoxk Ha BiaMiHY
Biji res judicata 111 NOKTpPUHA HE CTOCYEThCS NMOBHOBAXXEHb BHILIUX CYJIB 3
BTPYYaHHS B OCTaTOYHE CyJIOBE PillIEHHs, a 00MEXy€e BTpy4YaHHs y pillIeHHS 3
00Ky Toro *k cy0’exTa, siKuid Horo yxsanuB. OTxe, functus officio nikaBa st
HACTYIHUX OUIBII JETAIBHUX JOCITI/PKEHb 1 3aCTOCYBaHHS THM, IO BOHA
3aXWINa€e pIOIeHHS BiJ 3MiH, <«IIOKPAIlCHbY», BHIIPABICHh HENONIKIB Ta
TIOMUJIOK, SKi B MeXKax M€l TOKTPHHHU PO3IIHIOIOTHCA SIK BTPYYaHHS 3 OOKY
cy0’eKTa yXBaJIeHHS PIICHHS 1 g 1032 IOBHOBKCHHSAMH, i, SIK HACIIOK,
3HA4YECHHS AOKTPUHM MOXKE HABITh BHXOIWUTH 32 MEXi CyTO NPOLECYATbHOI Ta
MaTd BIDIMB Ha OOIPYHTYBaHHS BiINOBINATEHOCTI CyO’€KTa TPHHHATTI
PIIICHHS 3a TaKe BTPYYaHHSI.
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