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MinbkoB K.M. Res judicata Ta cnopinneni
AOKTPHHHU OCTATOYHOI [ii CYI0BOI0 pillIeHHS:
NOPIiBHSAJILHO-TIPABOBHI ACIEKT.

CrarTs npucBSYEeHA JIOCTIDKEHHIO IMpoOieMu
€BOJIIONIT JOKTPUHU res judicata y OaraTtokomro-
HEHTHE BUYCHHS, SIKE Ma€ pi3HE HAMOBHEHHS y Pi3-
HUX IPaBOBUX CHCTEMaXx CBITY, a TAKOX IpolieM
BIIME)KYBAHHSI 111€1 JOKTPUHH B/l IHITUX JOKTPUH,
SIKI YHEMOXJIUBITIOIOTh a00 OOMEXKYIOTh MOMKIIM-
BICTh MEPENIY TUX CaMUX YM 1HIIMX BUMOT abo
00CTaBUH, 5Kl Cy[ PO3IVISHYB il Yac BUPIIICHHS
1HIIIOT CIIpaBH.

CrarTta 30cepekye yBary Ha IIHPOKOMY Ta
BY3bKOMY 3Hau€HH1 res judicata, CTMiBBITHOCUTH
Le NpUHIMN 13 3aCTOCYBAHHIM IpaBuUiia Ipo ec-
TONENb Y CYIOBUX MPOBAIKEHHSIX.

OcoOnuBa yBara y crarTi NpUAUIEHA TPbOM
CHOPIAHEHUM JIOKTPUHAM: TOBHOI BIpU 1 TOBarwy;
o0paHHs CIOCOOIB 3aXWCTy Ta JOKTPWHI IIpaBa
CIpaBH.

3po0s1eHO BUCHOBOK, 1110 JJOKTPUHA TIOBHOI BIpH
1 moBaru y npouecyainbHomy npasi CLLA e Bigra-
Jy>KEHHSIM res judicata.

Ha Binminy Bix res judicata noxTpuHa 0OpaHHS
Croco01B 3aXUCTY IPYHTYETHCS 3HAUHOIO MIPOIO HE
Ha TI0BA31 10 OCTAaTOYHOCTI CY/IOBOT'O PIIIICHHS, a Ha
TIPUHITUII €CTOMENS 1, TAKUM YHHOM, YCyBa€ He Tie-
persi GOpMaIbHO 1IEHTHYHOTO CTHOPY 3 THMH XK
MiFCTaBaM 1 TUM € MPEIMETOM, a THIINUX BHMOT,
KOHKYPYIOUHX 3 BXKE€ PO3IISIHYyTUMH BUMOTaMH, SIK1
3aCHOBYIOTHCS] HA TUX JK€ ITi/ICTaBax.

JlokTpHHa paBa CIIpaBH, K BOHA Hamparbo-
BaHa B rpouecyanbHoMy npasi CIIIA 1 cnpuiinsta
B JIESKUX IHIIMX KpaiHax, 30kpema B IHnii, cro-
piaHeHa 3 res judicata y Tomy, 1m0 OOUABI CHIpsi-

MOBaHi Ha 3a0e31eYeHHs IPaBOBOi BU3HAYEHOCTI,
cTasocTi cyaoBoro pimeHHs. OMHaK Ha BiAMIHY
BiJ res judicata, TOKTpUHA TpaBa CIpaBU Tepe/l-
0avae TUCKPEIIIO CYY, € CYTO MPOIECYATBHOIO i
CTOCYEThCS CTAJIOCTI BUCHOBKIB CYIy B XOJli pO3-
IS Ti€i K CTIpaBH, @ HE OCTaTOYHOCTI KiHIIEBOTO
pILICHHS CyIy 3 HACIKaMHU JJIsl HACTYITHUX TPO-
Ba/KCHb.

VY crarti 3po0NIeHO BUCHOBOK, 1110 11l JIOKTPHHH,
0COOJIMBO JTOKTPUHHU OOpaHHSI CHOCOOIB 3aXUCTy
Ta IpaBa CIpaBH, ado iX OKpeMi eIeMEHTH MOXXYTh
OyTH BHUKOpPHUCTaHI ISl BUIIEHHS MpoOieM 3abe3-
MIEYCHHSI CIPABEUIMBOCTI Ta CTAJOCTI CYJOBHX
pIllIEHb y BITYM3HSIHUX IPOLECYATbHUX TaTy3siX
npaga.

KarouoBi cioBa: ecromenb, JOKTpUHA TpaBa
CIIpaBH, TOKTPUHA OOpaHHs CIIOCco0y 3aXHUCTY, pe-
MeliabHi paBa, JOKTPHUHA TOBHOI BipH Ta MOBary,
OCTaTOYHICTb CYIOBOTO PIllIEHHS, TPESIOIUIIIS.

Pilkov K.M. Res judicata and related doctrines
of finality of judgments: comparative aspect.

The article contains the results of the analysis
of the development of res judicata doctrine into a
multicomponent doctrine with different meaning
in different legal systems of the world, as well as
points out the difficulties of distinguishing this
doctrine among other doctrines that have claim
preclusive or issue preclusive effects. The article
focuses on the broad and narrow meaning of res
Jjudicata, procedural links that this principle may
have with the application of the estoppel rule in
court proceedings. The article pays special attention
to three doctrines related to res judicata: full faith
and credit; election of remedies and law of the case
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doctrines. The doctrine of full faith and credit in
the US procedural law is viewed as a branch of res
Jjudicata. In contrast to res judicata, the doctrine
of election of remedies is largely based not on
respect for the finality of the judgment, but on the
principle of estoppel and thus might be applied in
order to bar a subsequent cause of action containing
claims that are inconsistent with remedies prayed
for in the already considered cause of action, rather
than to bar the relitigation of already litigated
case. The law of the case doctrine, as it has been
developed in the US procedural law and adopted in
some other countries, in particular India, is related
to res judicata in that both are aimed at ensuring
legal certainty and the stability of court judgments.
However, unlike res judicata, the law of the case
doctrine to some degree allows the discretion of the
court, or rather its application is discretion based,
it is purely procedural and concerns the stability
and consistency of the court’s rulings in the same
case, rather than the conclusive effect of the final
judgment for subsequent proceedings. The article
argues that these doctrines, especially the election
of remedies doctrine and the law of the case
doctrine or their elements can be used to address the
problems of fairness and consistency of judgments
in procedural law.

Key words: estoppel, law of the case doctrine,
election of remedies doctrine, remedial rights,
full faith and credit doctrine, final and conclusive
judgment, issue preclusion.

IMocranoBka npodaemu. [Iporsrom XX cromit-
TS res judicata 3 IPOCTOi Ta 3pO3yMLIOI JOKTPHHU
NIepPETBOPUIIACH Y «IOPUINYHUIM JTA0IPUHTY, 32 BITy4-
HuM BucnoBoM 3. Crikimi Ta V. [ayena. Takox, 31a-
BaJiocs 0, (hyHIaMeHTaJIbHE MOJIOKEHHS TIPO Te, 1110
ocirfiiiHe pillIeHHs] CTOCOBHO CIIpHUX (hakTiB abo
3HAUEHHs LUX (DAKTIB Ma€e po3MIAIATHCh K OCTATOY-
HE MDK CTOPOHaMH CIOpY, BBAKAJOCh HPABUIIOM,
MPUIHATAM y TIPAKTUYHO KOXKHIM TPaBOBii cHcTeMi
[1, c. 355]. Pa3om 3 TuM, MpaBOBI CUCTEMHU BUIIpa-
LFOBAJIU Pi3HE CTABJICHHS 10 TOTO, SIKe HAITOBHEHHS
MIOBMHHE MAaTU MOHATTS OCTaTOYHOCTI CYIOBOIO pi-
IIIEHHS], HACKUTbKH 000B’SI3KOBUM € CaMe IPABUIIO Ta
sIKI yMOBH HOro 3actocyBaHHs. [ [puHIIMIOBI BiAMiH-
HOCTI Mi>K IPABOBUMH CUCTEMaMH Y LIbOMY MTHTaHH1
TOJISITAKOTH Y TOMY, YW BU3HAETHCSI OKPIM MPEKITIO-
3WBHOI [Iii CY/TOBOTO PIllIEHHS CTOCOBHO MOITHBOCT1

EneKTpoHHe HayKoBe BUAAHHS «AHaJliTUMHO-NOPIBHSAJIbHE NPaBO3HaBCTBO»

MOBTOPHOTO PO3IIS/ly aHAJIOTIYHOIO CHOPY B LILIO-
My, TaKOXX Taka [iisi CTOCOBHO OKPEMHUX CKJIAJI0BUX
CIIOpY, BXE€ BHPIIICHUX YU BCTAHOBJIECHHUX CYIOM.
SIKmo Tak, To Jani y pi3HUX MPAaBOBHUX CHCTEMax
MAloTh MiCIIe BIIMIHHOCTI B aKIIEHTaX, SIKi BOHU PO-
OMATH y MUTaHHI TIJICTaBU TaKOl MPEKITFO3UBHOT [Iii:
(1) BmacHe OCTaTOYHICTH CYJJOBOTO PIllIEHHS 1 MPO-
LiecyajibHa €KOHOMIsl CTOCOBHO BCTaHOBIIEHHS OKpe-
MUX (paKTHYHUX 00CcTaBUH (MPABUIIO MPO MPEIOIU-
1110, SIK BOHO 3aKpIIICHE 30KpeMa y MpoLeCcyaIbHO-
My 3aKOHOIABCTBI Ykpainu, Icnanii, Hinepraunis),
oOMesxeHa, cripocToBHa npetoruitist y [1IBefiapii Ta
PymyHii; (2) ocrarouHicTh HACTIAKIB /il CTOPOHH Y
MIONEPeTHEOMY CYZ0BOMY IIPOLIEC, 110 MA€ 3HAYEH-
Hs ecronens (Anmis ta Yense, CIIA Tomro) [2, c.
107].

JloxTpuHa res judicata y 3aranbHUX pucax y ii
KJIACHYHOMY PO3YMiHHI, 30KpeMa B aMEepPUKaHCHKO-
MY IIpaBi, PO3YMIETHCS SIK TAKa, L0 MEPELIKOIKAE
TIepersi Ty 3a MO30BOM Ti€l )k CTOPOHH YH 1i TIpaBo-
HACTYITHHKIB CIIOpY (aHII. cause of action), skuit
OyB cIpaBeaIMBO PO3NIAHYTUH cynoM. Bognowac,
res judicata He TIepelIKoKae CTOPOHAM 1HIIIFOBa-
TH 1HIIMHA criip. HanexHoro JOKTPUHOIO, SiKa MOXKe
BU3HAUaTH, Y41 CTAHOBUTb CY/I0BE PILLIEHHS CTOCOB-
HO OJTHOTO CHOpY MEPELIKOy po3nisiay abo 3a10-
BOJIEHHSI BUMOT y HAaCTYITHOMY MpPOLEeCi MK THMHU
K CTOPOHAMH, € y LIbOMY pa3i JIOKTpUHA eCTOIeNs
(anrn. estoppel by judgement), a He res judicata [3,
c. 250].

OxpiM 1UX MPOSIBIB OCTATOYHOCTI CyA0OBOIO Pi-
IIEHHS TPAaBOBI CUCTEMH CBITY BUPOOMIM TaKOXK
HU3KY JOTWYHHMX JOKTPHH, 5IKi, SIK MOXeE BHa-
THCh, HE BKJIQJIAIOThCS Y KJIACUUHE PO3YMIHHS 7es
Jjudicata. BogHovac, IX OCMHUCIIEHHS 1 3’SICyBaHHS
KoJa TpoOmneM, [T BUPIIICHHS SKUX BOHU Oynu
PO3pO0IIEHi, € aKTyalTbHUM, OCKLTBKU MOXKE JJ03BO-
JIMTH 3HANTH IUIIXU BUPILIEHHS LIUX K€ Po0sieM y
HAaLllOHAJILBHOMY IIPOLIECYaIbHOMY IIPaBi.

Cran omnpamoBaHHs npoodsieMu. Y BITUM3-
HSHINM TpaBOBiM Haylll yBara JOCTIJHUKIB 30cCe-
peKeHa MepeBaXHO Ha peasti3alii MPUHLUILY 7es
Jjudicata. I1opiBHAIEHO-TIPABOBUI aCTIEKT Aii MPHUH-
muity pociipkysas K. B. I'ycapos. Ananisy 3akop-
JIOHHOTO JIOCBily y IIbOMY HHTaHHI MPHUCBSYEHE
nocmimpkerns T. A. Lysinu [4]. @yHaaMeHTanbHe
3HAYEHHIO LBOro npuHLMILy onmcysaiu I1. 1. I'yi-
BaH, . B. AHapoHoB Ta iHmmi. Pa3zom 3 TuMm, okpec-
JICHHIO OOCSTIB res judicata SIK TOKTPUHU, BiIMe-
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YKYBaHHIO 11 BiJl IHIIIMX TOKTPUH, SIKI MalOTh BILIUB
Ha 3a0e3Me4YeHHsI OCTaTOYHOCTI CYIOBOTO PIllICHHS
Ta Ha WOTO HACHTIJKH IS IpaBa 0coOu iHiIiIIOBaTH
HILWI CyIOBHIA CITip a0 Mepersi BUCHOBKIB CyITy
3 MIEBHOT'O NMUTAHHS, CTOCOBHO SIKOTO B)XXE€ € BUCHO-
BOK CYIY, Y BITUM3HSHIN FOPUANYHIN HAyIl TpuUi-
JeHo Maio yBaru. Cucremaru3anisi X JOKTPUH,
X MOPIBHSUTbHUM aHai3 AOCI HE 3/1ICHIOBAJIHCE.
MerTo10 11i€1 CTATTI € BUSBICHHS CIIOPIIHEHUX 3
res judicata NOKTPYUH sIK IOYaTKOBUI eTar 1X chcTe-
Maru3ailii, MOpPiBHUTLHO-TIPABOBE JOCIIIKEHHS 1X
3aCTOCYBaHHS B OKpPEMUX IPAaBOBUX CHCTEMaXx, 1110
Ha/ai 3poOUTh MOKITBUM BHUSIBUTH ITiICTaBU JJIS
X MOXKJIMBOTO 3all03MYEHHs Y BITYM3HSHY IPaBO-
BY CHCTEMY 3 METOIO BUPIILIICHHS TUX MPoOIieM, sIKi
MIOCTABAJIM Y KpaiHaX, 3 sIKMX MMOXOMATH 11l BYEHHS,
SIKILO 11l TPOOIeMH MPUTAMaHH1 TAKOXK YKPATHCHKI
MIPaBOBI CHCTEMH 1 3aJIMIIAI0THCS HEBUPIIIIEHHMHU.
Buxkian ocHoBHOro Marepiany. Mexi TOKTpu-
HU res judicata y cy4acHiii paBoBii HayIl Ta Cy-
JIOBill TIPaKTUI BXKE JOBOJI CKIAJHO OKPECIHUTH.
Matoun cBOIM (PyHZAMEHTOM PHUMCHKE TpaBoO, y
HaOUTBII By3bKOMY 3HAY€HHI 1i 3MiCT 3BOIUBCS 10
HEMOKJIMBOCTI 1HIIIIFOBATH MIEPEIs/L B 1HIIIIH cIipa-
Bl pe3yJIbTary BXKe PO3MISIHYTOTO CHOpy. Y IIHPILIO-
MY pO3yMiHHI 7es judicata OXOTLIIOE TAKOXK Te, 0 y
BITUM3HSHIN IPAaBO3aCTOCOBHIN MPAKTHIII 1 IPaKTH-
11l AeSKUX IHIINX KpaiH KOHTHHEHTATbHOI TPaBOBOL
TpaJuLlii HA3UBAETHCS MPABUIIOM MPO TPEIOIHLLIIO,
a B KpalHaxX TpaJuIlii 3BUYaifHOTO TpaBa, JIe Haro-
JI0C POOUTHCA HE CTUIHKH Ha OCTATOYHOCTI CYJIO-
BOTO DIIIEHHsS Y MUTaHHAX CHipHUX (DaKTiB, HOTO
MIPEIOUIIIATbHOMY 3HA4Y€HHI, CKUTBbKH Ha HACHiJI-
Kax JUTI CTOPOHH 1i J1i¥i 3 I0OKa3yBaHHS, — PaBHIIOM
po ecronens [2, ¢. 107-108]. Pumcbke mpaso Ha-
J1aBaJlo CTOPOHI ITPABO OCHUJIATUCH HA exceptio rei
Jjudicatae, TOOTO Ha TIOTIEPETHE PIllIEHHS, Y HACTYTI-
HOMY CYJIOBOMY TIPOIIEC] 32 Y4aCTIO TUX e CTOPIH
1 CTOCOBHO TOT'O K NMUTaHHs Mpasa. LI koHuemnmis
Oyrna IpHifHATa CYIOBOIO MPAKTUKOK AHIUII 1 Aami
3aKjanga MATPYHTS TiJ aMEepPUKAHCHKI MPUHIUITN
TONIMHAHHS Ta 3a00poHU (aHI1. merger and bar
principles). Jlpyre BiaramyeHHsI TOKTPUHU — €C-
TONENb CTOCOBHO BCTAHOBJIEHUX OOCTAaBUH (aHIII.
collateral estoppel) — € ciaikoM cepeTHbOBIYHOTO
repMaHChKOro npasa. Ll koHuenis 6a3yBanack Ha
TIPUHIIMIT, [0 PIllIEHHs, YXBaJleHe MPU PO3IISIL
OLTBII PAaHHBOTO MO30BY, MAJIO OCTaTOYHE 3HAYEH-
HS M1 Yac po3DIsijy HACTYIHOIO I030BY, SIKUH
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CTOCYBABCS IIUJIKOM BiJIMIHHOTO TIpEIMETa CIIOpY.
OcrarouHe 3Ha4eHHs MEPILIOro M030BYy 3aCHOBYBA-
JIOCh Ha TBEP/DKEHHSIX CTOpiH. OTXKe CTOPOHU 1103~
OaBIISUTHCH TTPaBa HABOJUTH HOBI TBEPIUKEHHS CTO-
COBHO TUX CaMHX (DaKTiB MPH PO3IIsIII HACTYITHOTO
mo3osy [1, c. 355].

i mBi 3acagu — NONIMHAHHS/3a00poHA 1
collateral estoppel —y cBOiii CyKyITHOCTI CTaHOB-
JSTH Te, 10 BIIOMO SIK res judicata y TIUPOKOMY
po3yMiHHI. JIUXOoTOMisI B MeXax NPHHIUILY res
Jjudicatay cydacHiii IpaKTUIl € 3arajbHOBU3HAHOIO.
VY Bumajkax, KoM MOBa ijie Mpo TOW caMUii crip
(aHmn. cause of action), BeChb TIPEAMET CIOPY IS
M03MBayYa, Ha KOPUCTh SIKOTO BUPILIEHO IIeH cIIip,
NO2IUHAEMbCSL PILLICHHSM; SIKILIO K CIIIP BUPILICHO
Ha KOpPHMCTh BIJMOBIIa4a, /I 1M03MBada BCTAHOB-
JIFOETBCS 3a00pPOHA 3BEPHEHHS 3 THM K€ CIIOPOM.
OOcsir nomMHaHHs1/3a00pOHHN HE OOMEKYEThCSI ITH-
TaHHSAMM, SIK1 PO3MISIANUCH (aHTIL. matters actually
litigated), a OXOTUTIOE TaKOXX TMHUTAHHSA, SKI MOIJIH
6 OyTH mpeaMeToM pO3IsiAy (aHII. matters which
might have been litigated). JlokTpuHa morMHaH-
Hs1/3200pOHM TAaKOXK Mae Ha3By «claim preclusiony
(MIPEKITFO3UBOCTI B aCMEKTi MO30BY B IIOMY) a0
TEXHIYHOTO res judicata. JIOCTITHUKA BU3HAIOTH,
110 npoOneMa Mojsirae He 'y HaJJaHHI BU3HAUCHHS
1€l YaCTMHHU NPHHIMITY, @ y HOro 3acTOCyBaHHI,
30KpeMa y BU3HAUE€HHI TOTO, 10 € CHOpOM (cause
of action) Ta 10 € «IMUTAHHSAMH, SKI MOIIIK O OyTH
npeameroM po3niay» [1, c. 356].

A. JI. CnarT NosiCHIOE BIIMIHHICTb MK BY3bKHM
3HAYEeHHSM res judicata i collateral estoppel Takum
YUHOM, 110 OCTaHHE BHSBIISETHCSA Y MPEKIIO3MB-
HOCTI CTOCOBHO MOXJIMBOCTI CTBEpPIXKYBaTH abo
CIPOCTOBYBATH OKpeMi 00CTaBUHM a00 IOpPUIMYHI
baxtu (aHM. issue preclusion), TOOTO Mae MicIie
TOJIi, KOJIM CTOPOHA MaJia MIOBHY MOXKJIUBICTh IOpHU-
JMYHO CTBEp/DKYBaTd abo 3arepedyBaTd IEBHY
00CTaBUHY 1 HaJall He TIOBMHHA MaTH APYroi Ta-
Koi MoxkuBocTi. Ha BinMmiHy Bif res judicata, sika
3aCTOCOBYETHCSI TUIBKH Y TOMY BHUIAJIKY, KOJIU Ma€e
MicCIle TIOBTOpPHE IHII[IFOBAHHS TOTO CaMOTO CIOpY
(cause of action), ectomnenb 3aCTOCOBYETHCS TO,
KOJIU CIIIp 1HIIHIA, 1 CTOCY€ThCS BIH OKPEMOTO IH-
TaHHs a00 0OCTaBUHU, a HE LLJIOT0 MO30By. Pazom
3 tuM A. JI. Crart gani miacymoBye, o collateral
estoppel abo issue preclusion € KOMIIOHEHTOM
OLIBII MIMPOKOI KOHIEMIT 7es judicata abo claim
preclusion [5, c. 63].
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VY cyyacHOMY BXKHTKY, 3arajibHe TOHSATTS res
Jjudicata 4acTo BUKOPUCTOBYETBCS ISl TIO3HAYCH-
HSl 000X IMX BIATATYKEHb CYKYITHO 200 KOXHOTO
okpemo. KoykHe 3 HUX 3aCHOBaHE Ha CXOXKUX Mip-
KyBaHHSX OCTATOYHOCTI 1 IIJIKOM 3pO3YMLUIMM BHU-
JIA€ThCS TE, 0 BOHU TIEPETUHAIOTHCS Ta HAKJIA/Ia-
FOTBCS1 OJJHE Ha OJIHE Y CBOEMY PO3BUTKY [1, c. 357].

OpnHak OKpiM IMX JOKTPUH, SKi HAHOLIBII TICHO
TIOB’s13aHi 3 res judicata, 9acTo BU3HAIOTHCS MPOsIBa-
MU OCTaHHBOI Ta € OUIBIII ONPAILOBAHUMH Y I0PHU-
crpyaeHiti [2; 4], € ¥ iH11i, SKi TAaKOX CIPABIISIOTH
BIUIMB Ha MOMKJIUBICTb CTOPOHU 1HIIIFOBATH HOBUI
IOpUANYHUN crip abo meperisi 3poOIeHNX CyIoM
BHCHOBKIB CTOCOBHO OKPEMHX aCIIEKTIB CIIPABH.

JlokTpuHAa 00paHHs cOCO0y 3aXUCTY

CyTtb HOKTpUHM OOpaHHsS Crnocoly 3axuCTy
(anrmn. election of remedies doctrine) y npasi CLLIA
3BOJUTHCS JI0 TOTO, 1110 SIKIIIO CTOPOHA 00Mpae OIUH
3 JIBOX KOHKYPYIOUHMX, HECYMICHUX OJMH 3 OJHUM
Croco0iB 3aXHUCTy, BOHA HE MOXE 3BEPHYTHUCH JI0
iHIIO0TrO [6, C. 218]. JlokTpHHAa Kpalle CrpuitMaeTh-
Csl TIpU TIPUAHSATTI CTABJIEHHS JI0 CIOCOOIB 3aXu-
CTy SIK /10 BTOPMHHMX, PEeMEAIaIbHUX NpaB (aHIII.
remedial rights), sIKi BAHUKalOTb y 0COOM BHACIi-
JIOK TIOPYILEHHS il MepBUHHUX IPaB y Marepiaib-
HUX [IPABOBITHOCHHAX 1 5IKI MOXKYTh OyTH 3a0e3re-
YeHi MpuMycoM Jiep>kaBu. Tofl JOKTprHa 0OpaHHs
CrIOCO0IB 3aXHUCTY PO3YMIETHCS SK BTIICHHS OLIBII
IIMPOKOi JIOKTPUHMU OOpaHHs, sIKa Y CBOIO Yepry
OXOIUTIOE TAaKOK OOpaHHS MEPBHUHHMX MaTepialib-
HUX TIpaB 1 3aCHOBY€ETHCS HA MIPUHLIMIAX CIPaBe/-
JIMBOCTI Ta JOOPOCOBICHOCTI.

B minomy noktpuHa oOpaHHS BHUMarae, o0
TOH, XTO mpuiimMae Onara BiJl PABOYMHY, TPUHHSB
TaKOXX BCIO ITIOBHOTY HaMipy, BUCIIOBJIEHY Y IPaBo-
YHHI, Ta BIIKHHYB Oy/b-sKi paBa, siki O meperkos-
YKaJK Jii HOoro yMoB. SIKIIIO KOPOTKO, TO B aCMEKTi
CIIPaBEUIMBOCTI 1€ MPaBUJIO (HOPMYITIOETBCS Ta-
KHM YMHOM, 110 O/IHa 0co0a He MOXKe 3aiiMary /Bl
NPOTHJIEKHI no3uiii. Skmo Mosa e npo BUOip
Cy0’€KTMBHOIO MarepiajbHOro mpasa, TO MHIEThb-
Csl PO Te, 1110 OJ]HA 0c00a HEe MOKe, HApHKIa,
CTBEpJIKYBATH 1 3arepedyBaTy KOHTPakT. B acriek-
Ti 00paHHs crnocoly 3axucTy, K BizHayamm A. C.
Hevinapn ta b. C. Jlelinaps, NOKTpHHA CTOCYETh-
Csl «METO/ly TPHMYCOBOTO 3/1IHCHEHHsS IEBHOIO
npasay. [IpaBuno npo oOpaHHs cnocoly 3axHCTy
BCTAHOBITIOE FOPUIMYHUN HACIIJIOK BUOOpPY cepen

BTOPMHHMX IPaB, NIPaB HA FOPUIMIHUM 3aXUCT, TaK
3BaHMX peMeialibHUX MpaB. SIK BiI3HAYAIOTH IIi
JIOCITITHUKY, B YCIX HAYKOBHX JDKEpenax BU3HAHO,
10 IIM HACIIIIKOM € 3a00pOHa 3BepHEHHS JI0 Oy/ib-
SIKUX 1HIINX, HECYMICHUX 3 OOpaHUMH, CIOCOOIB
3axucrty [7, c. 358]. Po3amexoByroun TOKTPHUHU 00-
paHHS MaTepiaJbHOTO TpaBa i 0OpaHHS CHOCOOy
3aXUCTY, BOHM BKa3ylOTh, 110 CTOPOHA JIOTOBOPY
HE MO)Ke HaMaraTuch 311HCHUTH CBOI IpaBa 3a LM
JIOTOBOPOM TaK, HIOHM BIH € UYNHHUM, Ta BUMaratu
BU3HAHHS Horo HexidicHuMm. Haromicte 3 oOpaH-
HSIM CTIOCO0Y 3aXMCTy CHTYyallis JOKOPIHHO iHIIA.
ChpapxHi HacliKu OOpaHHs CHOCOOYy 3aXHCTy
MOCTAIOTh TUIBKU TOAI, KOJU 1O3MBa4 BU3HAYMBCS
31 CBOEIO TO3HUIIIEI0 CTOCOBHO CyO’€KTMBHUX TPaB
y MarepialibHUX MPAaBOBITHOCUHAX 1 1A 3°5ICyBaB,
1110 BiH Ma€ MOMJIUBICTb 3aXUCTUTU CBOE MOpYIIIE-
He MpaBo JBoMa criocodamu. [Ipu npomy npasuio
Mpo 0OpaHHS HE 3aCTOCOBYETHCS 0 THX CHOCO0IB
3aXUCTY, sIKi € cyMicHUMH. CyMICHHMH €, 30KpeMa
Ti cocoOu, SIKi MOXKYTh OyTH 3aCTOCOBaHi OIHO-
YacHO, a TAKOXK TaKl, 10 SKUX MOXHA 3BEPHYTHCh
OJIHOYACHO 1 5IKI 3aCTOCOBYBaTUMYThCS JOTH, JOKH
MIO3UBaY HE OJEPXKUTh 3aJJOBOJICHHS CBOIX BHUMOT,
SIKi TIOBHOKO MIPOIO 3aXHIIATUMYTh HOTO MOpYILEHe
NpaBo, HANPHKJIA CTATHEHHS CyMH OOpry 1 3Bep-
HEHHsI CTSATHEHHS Ha MpeAMeT IMOTeKH, SIKUM Ha-
JIEKUTh MallHOBOMY IMOPYUYHTEITIO, TOKU OAEpXKaH1
BHACIIZIOK CTSTHEHHS KOIUTH YM MaiiHO HE MOKpHU-
10Th O0pr. JlokTprHa 00paHHs CIOCO0IB 3aXUCTY HE
obmexxeHa okpemumu criocobamu. A. C. JleltHapa
ta b. C. [leifHapa BBaXKaroTh, 110 116 MOXKYTb OyTH
IBa abo Oumblle crocoOiB ex contractu, asa adbo
OlblIe crtoco0iB ex delicto, a Tak camMoO CIIOCOOH,
SIK1 HaJIEKaTh 10 pi3HUX BUiB [7, ¢. 360]. Xoua e
OCTaHHE TBEPPKEHHS MOXKE BHMJATHUCH CIIPHUM,
aJDKe MOXKE YBIHTH y CYNEPEUHICTh 3 MOINEePEHBO
BHUCJIOBJICHOIO T€3010 MPO Te, L0 CNiA PO3pi3HS-
TH OOpaHHS MaTepiajlbHUX TpaB (MEPBUHHUX) 1
oOpaHHs CIOCO0IB 3aXUCTy (BTOPUHHHX, pPeMeli-
anpHUX npaB). OOpaHHs cepell Croco0iB 3aXUCTY
ex contractu Ta ex delicto Tak, HIOU Lei BUOIp A0-
CTYIHU 1Mo3uBauy 0e3 TOro, 11100 BiH CIIEpIy BU-
3HAYMBCS 3 MEPBUHHUM IIPAaBOM, HA 3aXHUCT SIKOTO
BiH 00Mpae crocid 3aXUCTy, 03HaYaso 0, 110 MOJKHA
OIIHOYACHO PO3LIHIOBATH TEBHI BiIHOCUHH SIK JO-
TOBIpHI 1 [1033]JOTOBIPHI IENIKTHI.

B ykpaiHcbKOMY TpaBi TakoX MOKHA 3HAUTH
HOPMH, $IKI BKa3ylOTb Ha JOCTYIHI [103MBa4y He-
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CYMICHI BUMOTH, SIKi BTUIIOIOTh peMefiaibHi mpa-
Ba, Cepe/l AKUX MOMY HAJIEKUTh 3MIHCHUTH BUOIp
3 TUMHM K HACJIJJKaMH, sIKI BCTAHOBIIOE JOKTPUHA
o0panHs crioco0iB 3axucty. e, Hanpuktazd, cTarTs
52 3akony Ykpainu «IIpo aBTOpChKE IpaBo 1 Cy-
MDKHI 1TpaBay [8], sika y MyHKTI I') YaCTUHH MEepIIoi
MICTUTh y TIEPENiKy Croco0iB IUBLILHO-TPABOBO-
IO 3aXMCTy aBTOPCHKOTO MpaBa 1 CyMDKHHMX IpaB
TaKi HECYMICHI OJJH 3 OJJHUM CIIOCOOU: MO/aBaTh
Mo30BH 710 cyay mipo (1) BimmikomyBaHHS 30UTKIB
(MarepianbHOI IIKOIM), BKIIOUAIOYH YITYIIIEHY BU-
rofy, abo (2) CTATHEHHS JI0XOY, OTPUMAHOro MOo-
PYILIHMKOM BHACIIJIOK TOPYILIEHHS HUIM aBTOPCHKO-
ro mpasa i (a60) cyMiKHUX TpaB, abo (3) BUILIATY
KOMIICHCAITIN.

JoxTpuHa «mpaBa cnpaBu»

JloxTpuHa mpaBa crpasu (aHr1. law of the case
doctrine) € TOPOPKEHOIO CYIOBOIO IPAKTHKOO
CIIA noKTpuHOIO, 3aCTOCYBaHHS SKOi 3/1MCHIO-
€THCSI, SIK BU3HAHO HAYKOBISIMH, 31 3HAYHOIO MipPOIO
JCKpeLii cymy 1 sika CTocyeThest (1) 000B’A3KOBOT
CHJIM CY[AOBHX DIllIEHb Cy/y MepIIOi IHCTAHIN IS
HBOTO K Ha OUTBII Mi3HIX CTaisIX CYIOBOTO PO3-
misay; (i) oOOB’S3KOBOTO 3HAYEHHS! BHCHOBKIB,
SIKUX JIAIIOB aneNsiiHui Cy, UTs Cydy Mepuiol
1HCTaHIII1 M1 Yac TOBTOPHOTO po3misy; (iii) mpa-
BUWJIA, 110 aNeNAiHHNI Cyl 3a 3BUYaifHUX YMOB HE
TepersiiaTiMe CBOi BITaCHI BUCHOBKHU Y TTUTAHHSIX
MpaBa, PO3MISAAIOUN HACTYIIHI anelnsiii B ofHif 1
Tii camiii cripasi [9, c. 222].

Ha3Ba nokTpyH# MOXOAUTH Bif] TOTO, 110 HACTa-
HOBH, SIKi Cy[JIl JJa€ TIPUCSKHUM CTOCOBHO TOTO,
sIKe MPABO MiUISATaE 3aCTOCYBAaHHIO JI0 CTIIPaBH, CTa-
HOBJISITh «IIPAaBO CHpaBH» ab0 «3aKOH y CIpaBiy,
SIKI CTOpPOHA MPUIHSJIA SK MPABUIbHI HACTAHOBH Y
TOM yac, koiu BoHH Oynu HaaaHi [10]. ko cymaas
MIPUIHSB PILLIEHHS 3 TPUBOLY MUTAHHS IMpaBa IMiJ
4ac po3mIsATY MMO30BY, BiH, SIK MPABUJIO, HE TOBUHEH
3MIHIOBATH CBOI MOIVISIAM 1 HaJall BUXOIUTE 3 TOTO,
10 HOro TomepeqHe PIlIeHHs CTAaHOBHUTH «IIPABO
cnpaBuw» [11]. Takox OOOB’SI3KOBUMHU MJIsSI Cymy
HIDKYO1 1HCTAHIII1 € BUCHOBKH CY/y BHUIIOi 1HCTaH-
11iT CTOCOBHO TIpaBa, SIK BOHO MiJIATa€ 3aCTOCYBaH-
HIO y 1Ii¥ CrpaBi, Ha TyMKY BUIIOTO cymy [12].

ikaBum € miaxig A0 po3mexyBaHHs collateral
estoppel Ta TOKTPUHH paBa CIIPaBH aMEPUKAHCHKUX
CYHIB, SIKI BKa3yIOTh, III0 OCTaHHS 3 MOIMEHOBAHUX
JIOKTPHUH HE 3aCTOCOBYETHCS y TUX BUIIAJIKAX, KON

YacTHHA CIIPABU 3a CBOIMM O3HAKAMH CTaHOBUTB Bi-
JIOKpeMJIeHe MPOBa/UKeHHs, okpemuit crip [13]. ¥V
LIbOMY MPOIISIIAETHCS MOXIIMBICTD JUISl aHAJIOTIT 3
MO30BHUMH TPOBA/HKEHHSIMH, SIKI MOMKIIUBI B paM-
Kax crpaBu Mpo OaHKPYTCTBO. BupiiieHi B omHO-
My II030BHOMY IIPOBa/UKEHHI B MEXaxX CIPaBH IPO
OaHKpYTCTBO CIip Ma€ 3HAUCHHS res judicata B TOMy
YUCII A1 1HIIMX TO30BHHUX MPOBAIKEHb B MEKax
11i€1 crpaBy Mpo OAaHKPYTCTBO.

JIOKTpHHa npaBa CIIpaBU OpIEHTYe Ha Te, IO
Cyl HE NOBHMHEH MeperIsgaTH OCTAaTOuHI BHCHO-
BKU B OJTHIH 1 Tiif camiii cripaBi. MeTor0 TOKTpUHU
€ 3amo0iraHHs Oe3KIHEUHOMY MEepenIay ONHHX i
THX CaMMX MMUTaHb, CTPEMJIIHHS J10 MOCIOBHOCTI
Ta CTAJIOCTI PE3YNBTATiB B MEXaxX OJHOTO MpoIe-
Ccy, €peKTUBHICTh Ta 3acajHU4a CIIPABEIJIUBICTDH
CTOCOBHO HAJIaHHSI 00OM CTOpOHAM €IMHOI MOX-
JIMBOCTI BUKJIACTH CBOI apI'yMEHTH Ta OJEPKaTH pi-
IIEHHs 31 cHipHOrO NMUTaHHsA. LI fokTpuHa € aemo
CXOXOIO 3 res judicata, TOMy iX 4acTO ILTyTalOTh.
OpnHak SIKIIO JAOKTPUHA TpaBa CIpaBH yCyBae Iie-
PemIs TUX CaMMX CIIPHUX UTaHb y MEXax OfHI€T
CIIpaBH, res judicata ycyBae Tepenisii THX CaMUX
MUTaHb MK TUMH K CTOPOHAMH B 1HIIIH, HACTYTI-
Hiil cripai. Ins 3actocyBaHHs res judicata HeoO-
XIJJTHUM € YHHHE OCTAaTOYHE PIIIEHHS, SKUM 3aBep-
mieHo crnpasy. [IpusHaueHns res judicata cxoxe 3
NPU3HAYEHHSM JOKTPUHM MpaBa CIIPaBU Yy TOMY,
10 0OW/IBI CTIPSIMOBAH1 HA MiABUIIEHHS e(EeKTHB-
HOCTI cynoBoro po3muiny. OnHax res judicata sik
NPUHLMI HE € 3aKPIIIEHUM CYTO Y CYJOBIH Mpak-
THIII 1 OTO 3aCTOCYBaHHSI HE € JUCKPEIUEI0 CYIY.
HaromicTts, JOKTpHHa IipaBa CIpaBU € CyTO MpOLie-
CYaJIbHOIO JOKTPHUHOIO [9, c. 223].

JlokTpuHa Oyra 3aro3uueHa TakoK B IHIIHX Kpa-
fHaX, 30KpeMa CyJ0BOIO MpakTukoro [Hmil, y sKiit
TaKOX BU3HAHO, 1110 BOHA BTUIEHA Yy ABOX (popmax,
a il 3acTocyBaHHS Mae TpH BUHATKU. [lepma dop-
Ma yCyBa€ Meperisi CyI0M HIKYOI IHCTAHLIT THX
MIUTaHb, CTOCOBHO SIKMX Y LIiH JKe CIIpaBi Cy/1 BUIIOL
iHcTaHMii 3poOMB CBOi BUCHOBKHU. Jlpyra ¢opma
3B’s13y€ CyJ] HOro * BIIaCHUMHU BUCHOBKaMH, BUKJIa-
JICHUMH y CyIOBHX PIIIEHHAX Y IIiii ke crpasi. LI
00OB’SI3KOBICTh Ma€ CKOpIllle 3HAYEHHS, CIPSIMO-
BaHe Ha 3a0e3Me4eHHs MMOCTIIOBHOCTI CyAy Y HOro
BJIACHUX BHCHOBKAaX, a HE 3HaUCHHsS 00OB’S3KOBO-
ro npaswia. MoBa izie, HaNpUKIa, Ipo Hebaxa-
HICTh TIEpEemIAy BUCHOBKIB Cyly HUM caMHUM 0e3
Oynb-SKOi TIJICTaBH, HAMPUKJIIA] 3MiHA 3a0e3medy-
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BaJIbHUX 3aXOJIiB TPOTATOM PO3DVISAY cIpaBu Oe3
Oynb-IKUX 0OCTaBUH, sIKi O BUMPABIOBYBAJIM TaKi
3MiHH. SIK Oys710 BU3HAYEHO y 3HAKOBIM M1 PO3BHT-
Ky wuiei noktpunu B IHmii cnpasi «State of Kerala
v. K.K. Mathai» y 2017 pori, TppOMa BUHATKaMU
y 3acTocyBaHHI 11i€i TOKTpHuHU € (1) HeoOXiTHICTh
PO3IISIHYTH HOBI JI0Ka3H, (2) 3MiHU y MPABOBOMY
perymoBanHi, (3) HEOOX1AHICTh 3aM00IrTH CYIO0BIi
oMU (aHmL. miscarriage of justice) [14].

OCKUTbKY pe3ysIbTaToOM 3aCTOCYBAHHS JOKTPUHU
€ He TUTbKU OOMEXKEeHHS y TepemIsIl MO3UIIii cymy
CTOCOBHO TOTO, SIK CJIi/] TNTyMa4HUTH IPaBO y KOHTEK-
CTi BUPIIICHHS OKPEMUX IUTAaHb B MEXaX PO3IIISLY
CIIPaBH, a ¥ BJIACHE 3aCTOCYBAHHSI PO3TITyMa4eHOTO
TaKUM YMHOM IIpaBa JI0 OOCTaBHH CIIpaBa, TO BU-
JAEThCSl 3PO3YMUINM, IO JOKTPHHA BCTAHOBIIOE
TeBHI OOMEXEHHsI Ha IOpUIMYHY TepekBaiidika-
11it0 00CTaBHH, SKUM Yy TIOMEPEIHIX PIIIEHHSX Y it
CrpaBi BKe HaJaHa KBaTi(ikallis, 0 PiIHUTH IO
JOKTPUHY 32 HACHiJKAMU CTOCOBHO OCTaTOYHOCTI
BHCHOBKIB 3 JJOKTPUHOIO 7es judicata.

JloKTpHHa HIJIKOBUTOI BipH Ta MOBaru

Cretudiunoro anst Cronmyuenux IltariBe Ame-
PUKH € JIOKTPUHA «ILUIKOBUTOI BIPU Ta IOBarm»
(aurn. full faith and credit doctrine), sika cTocyeThb-
Csl 30KpeMa BU3HAHHS PILlIEHb IITaTiB MiX COOOI0
Ta B3a€EMHOT'O BU3HAHHS CYOBUX pillIeHb Ha (ere-
pasibHOMY piBHI 1 piBHi mTartiB [15]. Bona 6a3yeTs-
cs1 Ha nonoxeHHsx Koncruryuii CHIA mpo e, 110
«UUIKOBUTA Bipa 1 moBara Mae OyTH HaJlaHa Y KOX-
Homy LITari ... cy1OBUM NPOBAIKEHHSM, 11O 3/1H-
CHIOIOTECSI B KOKHOMY iHIIIOMY mmTati» [16]. J{ok-
TpUHA Mae Ty crieludiky, 10 MOXKe MOKJIAIaTh Ha
LITaTH 1HII BUMOTH JI0 BU3HAHHS MPEKITIO3UBHOL
i CylmOBHX pillleHb, MIPUAHITUX B 1HIIMX IITATaXx,
HIK IPUIHATHUI B MEXaX MEBHOTO LITATy 0OCHT res
Jjudicata, SKAil BU3HAETHCSI CTOCOBHO BJIACHUX CY-
JIOBHX pilieHb. BogHowac 10BoI ycTaleHUM BBa-
KaeTbCsl MIOXiA, M0 I crenrdiyHa JOKTpUHA €
BCE X BTUICHHSM res judicata [3, C. 250].

BucnoBku. Ilonpu yHiBepcadbHe BH3HAHHA
NPUHLMITY 7es judicata, Ik pO3BUHEHA JIOKTPUHA Y
PI3HHX MPABOBHUX CHCTEMaX BiH HAOyB HEOJTHAKOBO-
I'0 HAIlOBHEHHs], 3a3HaB B3a€MHOT'O IPOHUKHEHHS 3
JOKTPUHAMU €CTOTIENS Ta IHIIMMH CIIOP1THEHUMHU
nokrpuHaMu. OKpeMi 3 HUX, SIK OT JOKTPHHA MOB-
HOI BIpH 1 OBaru y npouecyainbHomy npasi CILA,
MOXYTb OyTH 3 OUIBIIOI BIIEBHEHICTIO PO3IIHEH]

EneKTpoHHe HayKoBe BUAAHHS «AHaJliTUMHO-NOPIBHSAJIbHE NPaBO3HaBCTBO»

SIK BiATAIY»XeHHS res judicata. Micne  HIIHX, 30-
Kpema JIOKTpUH 00paHHs CIOCO01B 3aXUCTY Ta Mpa-
Ba CIPaBH, BU3HAYUTH CKJIQHIillIe, BOHU CTAHOB-
TSTh OUIBLIMNA 1HTEpEC JUIsl TOCIIIKEHHS, OCKLIb-
KU MICTATh Y COO1 MOTEHIIIa IS 1X 3aCTOCYBAHHS
JUTsl BUPILLIEHHS HaraJbHUX Mpo0sieM 3a0e3MeueHHs
CIIPaBeUTUBOCTI, CTAOLIBHOCTI 1 Tepe10adyBaHOCTI
TMO3HUIIIT CYTy MiJ] Yac pO3IISLYy CIIPaB BiAMOBIAHO.

Ha Binminy Bin res judicata, noxtprHa oOpaHHs
CMOCO0IB 3aXUCTY TPYHTY€EThCS 3HAYHOIO MipOIO HE
Ha TI0Ba31 10 OCTaTOYHOCTI CYZOBOIO PillIeHHS, a Ha
TIPUHIIUIT €CTOMEN 1, TAKUM YMHOM, YCYBa€ HE Tie-
perisia popManbHO IEHTHYHOTO CIIOpPY 3 TUMH K
MiICTaBaMM 1 TUM e MPEAMETOM, a THIINX BUMOT,
KOHKYPYIOUHX 3 BXK€ PO3IVISIHyTUMH BUMOTaMH, SIK1
3aCHOBYIOTHCS] HA THX JK€ ITi/ICTaBax.

JlokTpuHa MpaBa CIpaBy, sIK BOHA HarpalboBa-
Ha B mpouiecyansHomy TipaBi CIIA 1 cnpwuiinsita B
JeSKUX HIINX KpaiHax, 30kpema B [Haii, ciopigHe-
Ha 3 res judicata y TOMy, 1110 OOHMJIBI CIIPSIMOBAaHI1
Ha 3a0e3MeUeHHs] MPABOBOI BU3HAYEHOCTI, CTaJO-
CTi cyfoBoro pimenHs. OfHaK Ha BiAMIHY BiX res
Jjudicata, nOKTpUHA TIpaBa CIpaBy Niepeadadae Tuc-
KpELIo CYIy, € CYTO MPOIECYaTbHOI 1 CTOCYETh-
Csl CTaJIOCTI BUCHOBKIB Cy/ly B XO/l PO3IVIAILY Ti€l
K CIPaBH, a HE OCTATOYHOCTI KIHIIEBOTO PIllICHHS
Cy/y 3 HACTIIKaMHU JIJIsl HACTYITHUX TIPOBA/IKCHb.

B mpaBoBux cucTeMax KOHTHHEHTAIBHOI Ipa-
BOBOT TPAIUIIIL, 10 SIKMX HAJICKUTh TAKOXK YKpaiHa,
i TOKTPUHU TaKOX MalOTh MIATPYHTS JJIs 3aCTO-
cyBaHHA. HuM 11 TOKTpuHH 0OpaHHS croco0iB
3axuCTy ab0 pemMeiabHUX TPaB € 3arajibHi 3acan
J00POCOBICHOCTI, Ha SIKMX 0a3y€eThCs SIK MaTepiaib-
He, 30KpeMa LUBUIbHE MPaBo, TaK 1 MpoLeCcyaIbHi
rajgysi mpaBa, a JUid JIOKTPUHHU TIpaBa CIIPaBU —
TIPUHIIUIT TPABOBOT BU3HAYEHOCTI. Y 3B’SI3KY 3 LIUM
aKTyaJbHUMH € TIOJAJIbIII HAYKOBI JOCIIKEHHI 1
MOXKIIBE 3aMIO3MYEHHS X Ta IHIIUX JIOKTPHUH,
CPsIMOBAHUX HA BUPIIIEHHS MPOLIECYATbHUX MIPO-
OmeM 3a0e3medyeHHs] CIPaBEeUIMBOCTI  CYIOBOTO
PO3MIALY 1 CTAOUIBHOCTI Cy/I0BOTO PIIICHHS, UM 1X
MIPUAATHUX JI0 3aTI03UYEHHS eJIEMEHTIB.
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