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[MEPEAMOBA

Apb6iTpaxx B YkpaiHi Ta cBiTi Habupae Bce 6INBIIOrO IOLIVPEH-
HA fK cIoci6 BUpilleHHA cropiB y MbkHapopHill koMepuii. fk cigyathb
pe3ynbTaTy OLMUTYBAHHs KOPUCTYBAUiB MOCIYT apOiTpaky, sike BXKe BKO-
Tpe npoBoauts IlIkoma MixxHapogHOro ap6iTpaxy (JIOHEOH), CBOEIO IIO-
Iy/ISAPHICTIO apbiTpaXk 3aBsAYYeE, cepef iHIIOro, THYYKOCTI IPOLeAyp Ta
YCYHEHHIO 3a/1BOro GpopMasi3My, IpUTaMaHHOTO HAl[iOHA/IbHUM CYLOBUM
npouecam'. BogHouac, mpaBuia ap6iTpaXKHOro po3IIARY Ta NMPAKTUKA B
ycix 6e3 BUHATKY apOiTpaXXHUX cHCTeMaX cOpMyBaNCh i IPOLOBXYIOTH
3HAXOJUTHCH IIiJ] BIZIMBOM Pi3HUX IIPABOBUX TPAAUIIIN, 3aBJAKN YOMY ap-
6iTpaxk He Te 110 He BiIKMHYB BJIACTYBI IIMM IIPaBOBUM CUCTeMaM Iapa-
IUITMM, a 11 HABIIaKM — 36araTuscs, 3aII03MYyIOYN Bifl HUX HaOTbII TIPO-
TpeCcMBHIi iHCTPyMeHTH i MigXonu 10 opraHisanii posmiAny cropis. Ilepm
3a BCe 11€ CTOCYETHCA MiIXO/IiB [0 [IiAIBHOCTI 3 JOKa3yBaHHA. 3a MiffKpec-
JII0BAHOIO NTPAKTUKaMM IIPOCTOTOIO Ta THYUKICTIO IIPOLIEAYP JOKa3yBaHHA
B ap6iTpasi, 3a OCHOBHMM i O4eBMIHUM IPUHINIIOM, B CUTY SIKOTO KOXKHA
CTOpOHA IIOBMHHA OBECTH Ti 0OCTABMHI, HA SIKi BOHA IIOCUIAETHCS, Bifi-
KPUBAEThC HU3KA IIPaBoBUX pobieM. I1i mpobiemu morpedyoTh HayKo-
BOTO OCMUC/IEHHS.

OcrarouHicTh apbiTpakHUX pilleHb i ix 3paTHiCTH OyTH IpUMY-
COBO BUKOHAHVMI € e OiIbII BaXX/IMBUM (PaKTOPOM MOMY/LIPHOCTI ap-
6iTpay fIK MeXaHi3My BUpIilleHHA CHOPiB i HEOOXiJIHOIO YMOBOI A
TOrO, 100 IIei MeXaHi3M 3aJOBO/NbHAB IOTPe0y yYaCHMKIB BifHOCKMH
MDKHApOJHOI TOPriBJli Y IBUJKOMY Ta €KOHOMIYHO BUIIPAaBJaHOMY CIIO-
co0i BUpIllIeHHsI CyIIepevoK 3a 3pO3YyMIIMMI IS [IPEICTABHUKIB Pi3HUX
IPaBOBMX Ky/IbTyp mpaBmnamu. OcTaTouHicTh apOiTpaXKHOTO pillleHHSA B
3aKOHOZABCTBI YKpaiHu Ta 6ararbox KpaiH 3a0e3nedyeThCsi, ceper iHIIo-
ro, M030aB/eHHsIM HAlliOHAJIbHUX CYAiB IIOBHOBa)XEHHs OL{iHIOBATY BI-
CHOBKIJ ap6iTpa)kKHOTO CYAY IIOKO CYTi CIIOPY Ta CKAaCOBYBATy apOiTpaskHi
pillleHHs Yepe3 HelpaBMU/IbHE, HA IYMKY CYJY, 3aCTOCYBaHHA HOPM MaTe-
pianbpHOrO IpaBa, HelpaBWIbHE OL[iHIOBAHHSI /JOKa3iB a00 Hef[OBEIeHICTD
o6cTaBMH crpaBy. TaKUM YMHOM, IIPaBIIbHICTD OLIHIOBaHHS JOKa3iB ap-
6iTpakeM BuBefeHa 11032 MeXXi KOHTPOJIIO Hal[iOHA/IbHMX CYAIB, [0 3MeH-

12015 International Arbitration Survey: Improvements and Innovations in International
Arbitration. — School of International Arbitration, Centre for Commercial Law Studies, Queen
Mary University of London, 2015. — p. 2. — Pexxum pgoctymy : http://www.arbitration.qmul.
ac.uk/docs/164761.pdf
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1Y€ BIUIMB CY/IOBOI IIPAKTUKY Y VX IUTAHHIX Ha IPAKTUKY apOiTpakHy,
XO0Ya He O3HAYae, 110 i3 CyJOBOI IPAKTHUKI HE 3aII03MYYIOTbCA OKpeMi Tex-
HIKM Ta MiZXOAM O JOKa3yBaHHA.

Taxkoxx crmif Bifi3HAUMTH, IO TpOILECYaIbHi aCHeKTU [O0Ka3yBaHHA
B MDKHAapOJHOMY KOMepLiTHOMY apOiTpai ileTa/IbHO He Bperyl1boBaHi. B
L[i/IOMY II€ ITO3UTMBHO OLIHIOETbCA NPAKTMKaMM, OCK/IBKM JIO3BOJIAE ap-
6iTpaxy 36epiraty rHyuKkicTh. HaljioHa/ibHe 3aKOHOBABCTBO Ta apOiTpakHi
peraMeHTH 3aK/IaflaloTh JIMIIE 3arajibHi 3acajiy JOKasyBaHH:, 3a/IMIIAI0YN
BCTAQHOBJICHHS [eTa/lbHMX IIPaBUI Ha PO3CYH CTOPiH Ta apbiTpiB. OpHak
BUPIIEHHS INTAHb IIPO HAJIEKHICTb, JOIYCTUMICTD, iCTOTHICTD Ta Bary fo-
KasiB, a TAKOXX ITPOLIEAYPHNX NINTAHD IOKA3YBAaHH: Ta OL[iHIOBaHHA I0Ka3iB
y MDKHapopHOMYy apOiTpaxi TiCHO HOB’SI3aHe 3 YMHHICTIO apOiTpaXkKHOTO
pillleHHA Ta MOXUIMBICTIO Jioro BMKOHAHHA. OOMEXEeHHs Y [JOKa3yBaHHi,
BCTAHOBJIEH] apbiTpamn 11070 OfHi€l CTOpPOHN, ab0 IepeBarn y JOKasyBaH-
Hi, 6e3mifcTaBHO HaflaHi iHIIIIIT CTOPOHI, MOXYTb IIOTATHYTH 32 COOOIO CKa-
CyBaHH: apOiTpaXkKHOTO pillleHH:A B KpaiHi Miciid apbiTpaxy abo BifMOBy y
BY3HAHHI Ta BUKOHAHHI I{bOTO apbITPa’KHOTO pillleHHs Y KpaiHi BUKOHAHHL.
STk 6a4nMO, IPO AaKTYa/IbHICTD IIPOO/IEM OKa3yBaHH: Y MDKHAapPOZHOMY KO-
MepLiitHOMY apOiTpaski CBIiYNMTb TOJI BIUIUB, SIKIIT BOHM MAIOTh Ha CTa0i/b-
HICTD apOiTPaKHUX pillleHb Ta MOX/IUBICTD IX IPUMYCOBOIO BUKOHAHHSL.

JIna yKpalHCPKOI INpPaBHMYOI HAyKM KOMIIJIEKCHE MOC/iPKEHHs
Pi3sHOMaHITHMX KOHIIEIIIill ToKasyBaHHs B apbiTpaki Mae 0cobnmBe 3Ha-
YeHHsI, OCKI/IbKJ BOHU JJOCI 3a/IMIIIAI0THCS MaIoBijoMumMy, a 6e3 ix ompa-
IL[I0OBAaHHA BiTYM3HSAHA HayKa po3I/IAfA€ I0PUIANYHI (PeHOMeHU, OB A3aHi
3 apOiTpakeM, IIepeBaXKHO 3 IO3NIIill, IPYTAMaHHUX HalliOHA/IbHIM IIPO-
LieCya/IbHUM rany3sam mpasa. HeoOxifHUM BUIa€TbCs 3aK/IafileHHA HayKo-
BOTO MigIPYHTA [/ BIPOBAIPKEHHSA Y NIPAKTUKY POSITIANY CIIOPIB y MiX-
HapOJHIN TOPTiBII 3 y4acTI0 YKPaiHCbKUX Cy0 €KTIB, @ TAKOXX B IIPAKTUKY
apOiTpaKHNX YCTAHOB, IO Aif0Th B YKpaiHi, BU3HAHMX B iHIIMX apOiTpak-
HIX CUCTeMaX IiXOiB 1O OpraHisalil Mpolecy oKasyBaHHsA Ta yXBajleH-
HA pillleHb Ha IIiJICTaBi JOKa3iB.

Taka oLjiHKa CTaHy HayKOBOTO OIIPAlI0BAHH: IpoO/IeM JOKa3yBaH-
Hs Y MDKHApOJHOMY KOMEPLiTHOMY apOiTpaki JKOZHUM YMHOM He IIpHU-
MeHIIye 3100y TKIB BITYM3HAHOI TeOpil JOKa3yBaHHs Ta Pe3y/IbTaTiB Hay-
KOBUX JIOCIIPKeHb IIpo0/ieM MDKHapOZHOrO KOMEpLIiTHOro apbirpaxy y
BiTUM3HAHIN Ta cBiTOBiN Hayni. TeopeTUYHNUM i IpaKTHYHMUM IIpOOIEMaM
MIKHapOZHOro KOMepLilTHOro ap6iTpaxy, Teopil JokasyBaHHA B LII/IOMY Ta
NUTAHHAM JJOKa3yBaHH:A B apOiTpaKHUX IIpoljecax IPUCBAYEH] YMCIeHH]
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Ipalli BiJOMUX yKpaiHCBKMX Ta iHO3€MHUX y4YE€HUX. 3arajlbHOTEOpEeTUY-
Hi po6reMu Jj0Ka3yBaHHS B YKpailHCBKiil IpaBOBill HayLi JOCIi/PKeHI B
npanax /1. O. bouaposa, C. . ®ypcu, T. B. Llropy, geTanbHO ompalboBaHi
i mpo6sieMu TaKOXK pociiicbkumu gocmigunkamu A. A. Bracosum, 1. B. Pe-
meTHikoBo0, M. K. TpeymHikoBum Ta iHmmmu. Teopetwuni migxomm po
BU3HAYeHHs OOCTaBUH, sIKi He NOTPeOYIOTh [OKA3yBaHHsI, po3pobieHi
B. B. Maciokom, P.B. Teprumnikosum, A.I. Kosanenko ta inmmmu. Ilpo-
OreM, TIOB’SI3aHMX 3 BU3HAHHIM INPEIONI[ia/IbHOTO 3HAYEHHs apbiTpak-
HOTO pillleHHs, y cBoiX Hpausax TopkaoTbcs C. H. Jle6enes Ta B. B. SIpkos.
JertanbHi TeOpeTHYHI JOCTIIKEeHHA MPOOIeM JOKasyBaHH: y CUCTeMi 3a-
rajibHoro 1pasa 3pilicHeni T. B. Pynoto. ITponecyanbhi nuTaHHs, IOB s13aHi
3 MOJAHHAM J0KasiB o apbiTpaxkHoro cygy, mocmimxysamu JI. ©. Buno-
kyposa, I.K.JImurpiesa, B.B.Komapos, O.][I. Kpym4an, H.C.Kysneno-
Ba, B.€.Mapmasos, I.I.Ilo6ipuenko, IO.[.ITpurtnka, II.B.ITymxap,
M. ®. CeniBon, T. B. Cnimauyk, I. A. Ilipat. HaykoBi gocimkeHH OKpeMIx
IIPaBOBUX Ipo0JIeM JJOKa3yBaHHA B apbiTpaxi 3piiicHeHi iHO3eMHUMN Ha-
YKOBLIIMM: IIpoO/IeMyt BU3HAYeHHsI MpeSMeTy MOKa3yBaHHA NOCTimKeHi
E.Tatapowm, b. Tonppmanowm, I. Kaypman-Konep, ©. Jlangonsrom, Ix. Ca-
BakeM, M. [[THaiiflepom Ta iHIIMMY; TEOPETUYHI HOCTIIKEeHHs TIPOOTIEM,
IIOB’SI3aHMX 3 IPMPOJOI0 TArapsl JOKa3yBaHHS Ta 3HAUCHHSM IIPe3yMII-
LIl y JOKa3yBaHHi, 3/1ilicHeHi iHoseMHrMy HaykoBuAmu I H. Xepnirom,
Ix. Bapcerno, KOHIeMIIi0 TArapsi [JOKa3yBaHHs B apOiTpaxi JOCTipKyBamm
®. Bepy, B. Ban Xyrre, A. JI. Jlinne, [x. I1dituep, A. Pencdepn, M. Xanrep,
A.B.Illnendep Ta iHul; nMTaHHA 3BIIbHEHHSA Bifi JOKa3yBaHHS ONPalibO-
Bani K. M. brenxii, P. Tepaepom Ta inmmvm. IpomecyaspHUM acrekTam
ofiep>KaHHsA JoKasiB mpucesdeHi mpani B. Kamepep, I.Pemke-Kecrnepa,
B. B. XBases Ta iHIMX.

Pasom 3 TuM, y BiTUM3HAHIN IOpUANYHIN Haylli BiCyTHI cIieniaib-
Hi KOMIIZIEKCHI HAayKOBi JOCTI/PKEHHA NUTAaHb NOKA3iB Ta JJOKa3yBaHHA y
MDKHapofHOMY KoMepLiitHoMy apbitTpaxi. Cripo6u 3RificCHUTH TaKe JOCTi-
IKeHHsI BIIMWIICA ¥ 110 MOHorpadito. [0710BHa MeTa 1[bOT0 JOCTIIKEHH
Ho/ATaNa y BUABNEHH] Ta BUPillleHHi KOMIIJIEKCY TEOPETUYHNX i TpaKTH4-
HUX Npo6jIeM, HOBsI3aHMX i3 BM3HAYEHHSIM OCOOMMBOCTENl Ta 3aKOHO-
MipHOCTEN AifATBHOCTI 3 JOKa3yBaHHA Y MDXHApPOSHOMY KOMEPLIITHOMY
ap6itpaxi. [IpakTnyHa MeTa monArana B OOIPYHTYBaHHI peKOMeHJALil
IUIL YBOCKOHAJIeHHs apbiTpakHoi nmpaktuku. Kpim Toro, 3a pesynbraTa-
MM JIOCTiJKEHHA BIUIMBY OKPEMUX ACIIEKTIiB IiATbHOCTI 3 MOKAa3yBaHHSA
B MDKHapOJZHOMY KOMepLiiHOMY apOiTpaki Ha YMHHICTb apOiTpa)KHOTOo
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pillleHH, J10r0 30aTHICTD OYTY BM3HAHUM Ta [JONYLIEHUM /IO BUKOHAHHS
BIZATIOCh HEOOXimHUM copMymoBaTy peKOMeHAALl /I CyZOBOI IpaK-
TUKM CTOCOBHO BPaXyBaHH:A LIMX aCIeKTiB IIifi 4ac pO3I/IANY KJIOIOTaHb
IIPO CKacyBaHH:A apOiTpaKHUX pillleHb a00 BUpillleHH NUTaHb PO iX BU-
3HAHHA Ta HaflaHHA [O3BO/TY Ha IPMMYCOBE BUKOHAHHA B YKpaiHi.

JIna nocATHEHHA 3TaflaHMX BUIIE Lijiell BXXe 3 NepHIMX KPOKiB
IOCTIIKEHHsT TOTPiOHO 6y110 IIOJO/IATY TI€BHI METOMO/OTIYHI TPy HOIILL.
OpHa 3 HUX ITOJIATaza Y TOMY, 110 X04a MUTAHHA JOKa3yBaHHA TPaMIiii-
HO PO3ITIAMAIOTHCSA SIK KOMIUIEKC CYTO IPOLieCyalIbHUX IUTaHb apOiTpak-
HOTO PO3ITIALY, BIJHOCHHM 3 JOKa3yBaHHs PEry/IOI0ThCA HE TiIbKU MPO-
LjeCyasibHUM IpaBoM ap6itpaxy. OKpemi mMTaHHs, 30KpeMa IIPe3yMIILil
ta ¢ikuii y JokasyBaHHI, MOXYTb MICTUTICh Y MaTepia/IbHOMY IIpaBi, sKe
IiJJIATA€ 3aCTOCYBAHHIO O BUPIIIEHHSA CIIOPY, a BesAKi aCIEeKTU BUKOPU-
CTaHHA JI0Ka3iB, HAIIPUK/IaJ, IPUBINEIOBAHNII XapaKTeP CIINKYBaHHA afl-
BOKaTa 3 KJIIEHTOM, II0 BUK/IOYAE BUKOPUCTAHHs MeBHOI iHpopMaii sk
IOKasy, MOXYTb IiAIIafaTy IiJj BIUIMB IIpaBa, AKe MAa€ 3 TaKolo iHpopMa-
LIi€10 HAMOIMBII TICHUI 3B’ A30K.

Jocnifi>keHHsA TaKoXK BUXOJUTD 3 IIOCTY/IATY IIPO Te, 1110 IPOLeCy-
azmpHe 1paBo cyny (lex fori) 3a Miciiem ap6iTpakHOTO PO3ITIAAY, SIK IIpa-
BIJIO, HE € YaCTMHOIO IPOLeCYaNbHOro IpaBa apOiTpaKy. AnbTepHaTHB-
HII IiJXiJT, BiTIOBITHO IO AKOTO LIMBi/JIbHE MPOILECya/TbHE 3aKOHOJABCTBO
KpaiHM MicLis1 apOiTpa)ky Mo>Ke 3aCTOCOBYBATHCS Ti€E0 MipOI0, SIKOK0 BOHO
€ CyMICHMM 3 XapaKTepOoM Ta IIPaBOBOIO IIPUPOMIOI0 apOiTpaXKHOTro IpoBa-
IKEHHs, 6y/I0 CKIaHO IPUITHATH. ApOITpaXKHMII CyJ i CTOPOHY IOBMHHI
36epiraty aBTOHOMIIO Y BCTAHOBJIEHH] ITporiecyanipHux npasml. FOpuanka-
Mi3alis, B TOMY YMCT IUIAXOM IIOLIVPeHHA B apOiTpaxki ik 000B’A3KOBUX
IIPOLIEAYP, 3aCTOCOBYBAHMX y Aep>KaBHUX CY[jaX, BUJJAETbCA LIKiJIMBOIO
IUIS THYYKOCTI Ta epeKTUBHOCTI apbiTpaky, a TAKOXK IPOTHUJIE ITpolecam
yHi¢ikanii ap6iTpayKHUX IIPOLEAYP V CBIiTi Ta yCK/Ia/JHIOE BelleHH: apOiT-
paXHUX IpoLeciB apbiTpami, siKi He MPAKTUKYIOTh Y BifIOBIAHIN 10puc-
mukuil. KpiM TOro, OCKinbKM CKaCyBaHH: apOiTPaskKHOTO PillleHH s MOXK/IN-
Be MePEeBAXHO 3 MiJCTaB HeJOTPUMAHH IPOLEAYpH, 000B’ I3KOBICTD /IS
apOITPa>KHOTO CyAy IPOLeCyaIbHOTO IpaBa, IKUM KePYIOTbCA JAepyKaBHi
CYZM, IO MAOTh BJIACHY NPAKTUKY y NUTAHHAX IIPO iCTOTHICTD MOPYILIEH-
HA IbOTO IPOLECYaTIbHOIO MIPaBa, CTBOPIOE JOJATKOBII PUSUK PO3IINpPE-
HOTO TJIyMaueHH: IificTaB [l CKaCyBaHHA apOiTpa>KHOTO pillleHH.

AHari3 pi3HOMaHITHMX KOHLIEIIIiil JOKa3yBaHHA y Lill MoHOrpadii
MOfIaHO MAKCMMAJIbHO HENTPA/IbHO, 6€3 BUCIOB/IEHHs CUMIIATIN Y1 KPUTH-
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K1, siKa Moria 6 BumaTicsi HeoOrpyHToBaHow. OCOOMMBY yBary npuiieHo
npotecaM yHigikanil, BHACTIZOK SAKMX Iji KOHLIEN1Iil TPOHUKAIOTD 3 OfHi€el
ap6itpaxxHoi cuctemu B iHiy. byno BusB/eHo piBHi yHi¢ikauii mpaBoBoro
perynroBaHHA Ta IPaKTUKY JOKa3yBaHH:A Y MDKHApOIHOMY KOMEPLiTHOMY
ap6iTpaxi, a TaKOX XapaKTepHi [/ LMX piBHIB HampsAMyu yHigikanil: Ha
PiBHI MDKHapOJHMX NOTOBOPIB — 3aK/afleHHs IPUHINIIB JOKa3yBaHHs;
Ha piBHi HalliOHaJIbHOTO 3aKOHOJABCTBA — BM3HAHHSA MIMPOKMX IIOBHOBA-
JKeHb apOITPaXHOTO CYAy Y IMTAHHSIX OKa3yBaHH:; Ha PiBHI apbiTpak-
HUX peITlaMeHTIB — JeTaji3allis IOBHOBaKeHb apOiTpiB Ta 3aKpillIeHHs
OCHOBHIMX 3acaj] OK/IaJIeHHA TATaps JOKasyBaHHS; Ha PiBHI Clellia/IbHUX
peKOMeHJaliil Ta HACTAaHOB IIPOBITHUX apOiTpaKHUX LEHTPiB — 367m-
JKEHHA BJIACTUBMX Pi3HUM IIPAaBOBUM CHUCTEMAM IIPOLIEAYPHUX IiIXOHIB 0
OJlep>KaHHA JOKa3iB.

OkpiM 3acaflHMUMX NUTaHb [JJOKa3yBaHH:A, AKMMU € IUTaHHA BU-
3HA4YEeHH: INpeIMeTy [JOKa3yBaHHA Ta IOK/IAJeHHA i BUKOHaHHA TAraps
IoKasyBaHH:A, y MOHOrpagil icToTHa yBara IpujijieHa BlacHe is/IbHOCTI
3 Oflep)KaHHs [OKa3iB Ta iX OLHIOBAHHA apOiTpaKHUM CYZOM, a TaKOX
HOHATTIO JOKa3y, J{Or0 BIACTUBOCTSM Ta OCOOIMBOCTSIM BUKOPUCTAHHS
pisHuMx BupiB mokasiB. IIpum HammcanHi mMoHorpadii HoBenoch CBifoMo
BifIMOBUTICD BiJj IeTaTbHOTO PO3MEXYBAHH: MOHATD «[JOKas» i «3acib fo-
KasyBaHHs», a0y He OPaTUCh 3a PO3B’A3aHH: JJOCI He BUPIIIEHOTO y Hay-
KaxX NPOLeCyaJIbHOTO NpaBa CIOPY Npo IX CHiBBigHOmMEHHA. [loKas y 1in
MoHorpadii po3IIAgaeTbCs AK INOENHAHHA 3MicTy (iHpopManii, sika Mae
3HaYeHHs s cripasn) Ta popmu (3acoby pokasysanH:). Lle momerummo
aHa/i3 apOiTpaXHMX per/laMeHTIB Ta HACTAHOB 3 JIOKAa3yBaHHsA, fKi Tak
caMO He pO3MeXOBYIOTb 3rajjaHi MOHATTA. BopHOYac Lle cTBOPWIO NeBHI
TE€PMiHOJIOTi4HI YCKIafHEHH, 3 AKMMMY, OfHAK, 3MOK€ BIIOPATUCD IiJro-
TOBJICHMIT YUTAY, KNI 3pO3yMi€, B AKMX BUIAJIKaX Y MoHorpadii iineTbes
IIPO JI0Ka3 fIK PO JaHi, 10 MAIOTh JOKa30B€ 3HAY€HHs, a B AKX — IIPO
3aci6 JOKasyBaHHS.

Mowuorpadist He Mae Ha MeTi IPUAIIUTY JOCTATHBO YBary Mpolie-
Cya/JIbHMM INUTaHHSAM B3a€MOZil apOiTpaKy Ta HalliOHaJIbHUX CYyAiB Iif
Jac ofiepXKaHHs, 30epekeHHs Ta 3abes3MedeHHs foKasiB. e BaxxmuBuit ac-
IIEKT, JOCII/PKEHHS AKOrO JO3BOMUIO 6 3p06UTY poOOTY Oi/IbII OBHOIO
Ta 3aBeplIeHO0. BogHouac, Take HOCTimKeHHA moTpedyBano O IepeHe-
ceHHA (OKYCY 3 BLIbHOCTI apOiTpakiB Ha [is/IbHICTD HAallIOHAJIBHUX CY-
IiB i BUMaraso 6 IpoBecTU I'PYHTOBHUII aHAJIi3 IIPOLeCyaIbHNX rajTy3eil
Hal[iOHaJIbHOTO 3aKOHO/IaBCTBa Ta CyHoBoi IpakTuku. Le >k crocyerbesa i
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POSKPUTTSA IPAKTUKA PO3I/IALY CySAMU IUTAHb IIPO CKACYBAHHS, a TAKOX
IIPO BifIMOBY Y BU3HAHHI Ta IPUMYCOBOMY BMKOHAHHI apOiTpa>kHOro pi-
IIEHHs, YXBaJICHOTO 3 HOPYLIEHHAMM y IPOIleci foKasyBaHH:A B apOiTpaxi,
30KpeMa Ha IificTasi migpo6ieHoro fokasy. JocmigKeHHA LbOrO IUTaHHA
noTpe0ye ieTaTbHOTO 3aI/MO/IeHHA Y CY/I0BY IPAKTHUKY 6araTboxX KpaiH.

Monorpadis Mmoxe 6y Ty BUKOpPHMCTaHa IIPY Hi/[TOTOBII HaBYa/Ib-
HO-METOAMYHOI JITepaTypy, a TaKOX y HAyKOBO-ZOCHIAHIN po6OTi.
Jeski momoXeHHs i BUCHOBKY, cOpMyIboBaHi B MOHOrpadii, MaroTh
METOJO/MIOTIYHNIT XapaKTep, i MOXXYTb OYTU BUKOPUCTaHI He TIIbKU B
KOHTEKCTi Teopil MDKHapOJHOTO KOMEPIIITHOTO apOiTpaxy, a il mepeHe-
CeHi B Teopilo JoKka3yBaHHA B LlinoMy. OKpeMi KOHIIeMNIlii, 30KpeMa KOH-
LeNLisd CTAaHAAPTY JOKa3yBaHHA, BIACTMBOCTI Ta KpUTepil OLiHIOBaHHA
IOKa3iB, € LiIHHMMM JJIS Teopii JoKasyBaHHA i TAKMMU, IIJ0 MOXYTb Oy TH
BpaXOBaHi y HayKOBMX po3poOKax 3 IpobieM [OKa3yBaHHA y Ipolle-
CyalbHUX Iajly3AX IpaBa. ABTOP He CTBEPIKYE, IO LM JIOCTiPKEHHAM
BBE/IEHO B YKPAiHCbKY IIPaBOBY HAayKY IIOHATTA CTaHJAPTY JJOKa3yBaHHA.
Ile mOHATTA BXKe aKTMBHO BUKOPUCTOBYETHCA, IIPOTE YacTO 3i 3HAYEHHAM
Mogeni (eTasoHy) IpoIlecyaTbHOrO NOKa3yBaHHA, Y AKill peani3yloThb-
cA MeTa, 33/ladi CyJOYMHCTBA, IPUHLMIINA CyJOBOrO IIPOLeCy, IpaBa i
000B’A3KY JIOTO YYaCHMKIB. YIOCKOHA/ICHHS IIiIXOAY JO CTaHAAPTY HO-
Ka3yBaHHsA I0/IATA€ y IOBEPHEHHI JIOMY, IPMHAVIMHI I OKa3yBaHHA
B ap6iTpa>1<i, 3Ha4YeHHs, 3 AKMM LieJl TeEPMiH BUMIIOB i3 CUCTEMU 3araib-
HOTO IIpaBa, TOOTO PO3YMiHHA JIOro fAK piBHSA JIMOBIpHOCTI, O SKOTO
IeBHa 00CTaBIHA, SIKa MA€ 3HAUCHHS /IS BUPIlEeHH CIIpaBY, IIOBMHHA
Oy TI OBeeHOIO.

Y moHnorpadii chopmMynIboBaHO HM3KY KOHKPETHMX IPOIO3MILLiN
3 YIOCKOHAJIEHH: apO6iTpa)KHOI IPaKTUKY, a TAKOXX 3aIIPOIIOHOBAHO 3Mi-
HI 10 BiTYM3HAHOI CY[OBOI IPAKTUKY y CIIPaBaX IPO CKaCyBaHH:A apOiT-
PaXHMX pillleHb Ta IPO BUM3HAHHA Ta Ha/laHHA [O3BONY Ha IPUMYCOBE
BUKOHAHHs apOiTpaKHUX pinteHb. [IpUKIafHuil Xapakrep JOCTiKEHHS
Jla€ 3MOT'Y BUKOPMCTOBYBATH JIOTO pe3y/IbTaTy B MPAKTUYHIN JifATbHOCTI
yJacCHUKaMU apOiTpasKHIUX IPOLeCiB.

B ninomy MoHorpadis opieHTOBaHa Ha IIMPOKe KOO 4nTauis. Jo-
PEYHO BUC/IOBUTU CHOJiBAaHHSA, IO BOHAa MOXe OYTM IikaBa IIPaKTHKaM
apOiTpaxKy, JOCTIZHMKAM IPaBOBUX aCIeKTiB JOKa3yBaHHA Ta IpoOjeM
apOiTpaxKy, BUK/IafadyaM i cTygeHTaM, sKi BUBYAOTb KypC MDXHAPOZHOTO
KOMepIiiTHOro apbiTpaxy.

10



[ACBA |

TEOPETM4YHI
SACAAM
AOKA3YBAHHA

1.1

1.2.
1.3.

1.4.

1.5.

. 3MICT AOKQ3YBAHHS TA MOrO MeTa

Y MDKHOPOAHOMY KOMEPLLIMHOMY
apBiTpaxi

CTAHAQPT AOKO3YBOHHS

[MPOBO, 9KMM PETYAIOETHCA
AOKQ3YBOHHS

Hanpsamku 1a piBHI yHIdDIKALLT
NMPQABOBOrO PEryAIOBAHHS TA MPAKTUKM
AOKQ3YBOHHS

MACYMKM AO TACBU 1



1.1. 3MICT AOKQ3YBAHHS
TA MOTO META Y MKHAPOAHOMY
KOMEPLIMHOMY apBITpaXi

Tepmin «moKasyBaHHA» He BUKOPUCTOBYETHCSA Y HalliOHATbHO-
MYy 3aKOHOJABCTBi Ipo apbirpax. 3akoH Ykpainu «IIpo MiKHapopgHmit
KOMepLiltHui ap6iTpaxk», a Tak camo i Tunosuit 3akon IOHCITPATJI, 3a
3pasKoM SIKOTO 0YI0 po3pobieHe YKpalHCbKe 3aKOHOJIABCTBO, OIEPYIOTh
HOHATTSAM «JI0Ka3» Ta PETYIIIOI0Th Y 3ara/IbHIUX PYCaX Ais/IbHICTD, OB A3a-
HYy i3 IOJaHHAM Ta OTPMMAaHHAM J0Ka3iB, BUSHAYEHHAM IX JOITyCTUMOCTI,
HaJIeXXHOCTI, iCTOTHOCTI Ta 3HaYyLIOCTi; OOIPYHTYBaHHAM JOKa3aMy ap-
6iTpaxcHoro piueHHs. [Tpn 1bOMY HOHATTS «TOKa3yBaHH» BXXUBAETbCS B
ap6iTpaXKHilT MPaKTHII K TaKe, [0 OXOIUIIOE 10 AisIbHICTh>. 3aKOHO/IaB-
CTBO IIPO MDKHAPOIHMUIT KOMEPIIHNUI apOiTpaxk 6araTbox KpaiH Ta per-
JTAMEHTH BifoMMX apOiTPasKHIX YCTAaHOB TAKOX He OIEPYIOTh MM IOHST-
TAM OKPEMO BiJl KaTeropiil TAraps JOKa3yBaHHA Ta IIPOLIENYPHMUX IIPaBUJI
OJlep>KaHHA I0Ka3iB.

Y TeopeTMYHMX [JOCTi/PKEHHAX NOHATTA «JOKa3yBaHHA» B KOH-
TeKCTi MDKHApPOJZHOTO KOMEPLITHOTO apbiTpaky He € OIpalbOBaHNUM.
Y 3B’13Ky 3 LIUIM /L1 3aK/IaleHHsI IIeBHOI CUCTeMMU KOOPAMHAT IOfa/IbIIO-
ro MOCTi/PKEHHA LiHHMM BUJAETHCA BPaxXyBaHHA BUCHOBKIB 3arajbHO-
TEOPETUYHUX IPABOBUX J[OCIPDKEHb Ta HAIpalOBaHb ILIOLO LIbOrO
HOHATTS, 3p00JIeHNX y Haylli IVUBIIPHOTO IIpoljecyanbHOro mnpasa. Lle
TAaKO>X BUIIPAB/IaHO 3 OIJIANY Ha Te, 1[0 IIOHATTA «CY[OBe JOKa3yBaHH»
y LVUBIIPHOMY Ta IOCIOJapChbKOMY IIPOLIeCYaIbHOMY IpaBi € HalOinbIu
O/MM3bKIM 3a 3MICTOM [0 JOKa3yBaHHs y MDKHAPOFHOMY KOMEPILIiHOMY
apbiTpaxki uepe3 BaacTUBUIT 060M CHCTEMaM IPMHI[MO 3MarajabHOCTI,
SKWIL € OCHOBOIIO/IOXHMM [/Is1 MDKHaPOJHOTO KOMEPLITHOro apbiTpaxky
Ta OINBIIOCTI HAllIOHAJIBHMUX CYROBMX IpoleciB. OkpiM TOro, apbirpax

2 Xo4a TpaIIATbhCA MepeKpydyBaHH:A 1jboro Tepminy. Hampukiaz, 30BHINIHBOTOProBenbHMIT
ap6irpaxkuuii cyy npu Toprosiit manari Cep6ii 3BiB 3MICT 1{bOr0 IIOHATTS 40 3a4NTYBAHHSI 10-
KasiB, BKasaBIun y piurerHi 2009 poky, 1o «apOiTpaXkKHIit CY/ IPOBIB MPOLEfYPY AOKa3yBaHHS
IiJl Yac YCHUX CIyXaHb IUIIXOM YMTAHHS BCIX HafjaHMX HoKasiB» (muB. Foreign Trade Court of
Arbitration attached to the Serbian Chamber of Commerce Award of 19 October 2009 (Mineral
water case). — Pexxum gocrymy : http://cisgw3.law.pace.edu/cases/091019sb.html).
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I'AaBa 1. TeopeTnyHi 3a0CaAM AOKO3YBAHHS

¢bYHKIIOHYEe BacHe sIK ajJbTepHATMBA HAlliOHA/JIbPHOMY LMBITBHOMY Ta
TOCIIOIApCbKOMY IIpoILecaM.

Pasom 3 TuM, AK BUABIAETHCSA, 3BEPHEHHA JIO TEOPil TpaBa Ta HayK
[IPOLIeCya/IbHOTO IIpaBa He BUPILIYe pob/eMy 3’ ICyBaHHs 3MICTy IOHAT-
T4 JJOKa3yBaHH:A, OCKIIbKI CTOCOBHO HbOTO Y Haylii IPOLIeCyaIbHOTO IIpa-
Ba TaKOX JIOCI HEMa€ €HOCTI cepel JOCTiJHNKIB.

ITporecyanbHe abo cyfoBe JOKa3yBaHH:A y HaOUIbII 3ara/IbHUX PHU-
Cax 4acTO pO3YMIlOTb SIK BPETy/IbOBaHMII HOpMaMM IIPOLIECya/IbHOTO IIpaBa
HUIAX (mepexifi) Bifj iMOBIpHMX Cy[pKeHb O iICTMHHOTO 3HAHHA, KNI 3a6e3-
TleYye yXBaJIeHHA OOIPYHTOBaHNX Ta 3aKOHHUX CYJOBMX pilteHb. Ha mymky
1. O. bouapoBa, JokasyBaHH: CTAHOBUTb HOPMATMBHO PEI/TAMEHTOBAHY iHTe-
TIEKTYaIbHO-TIPAKTUYHY Jis/IbHICTD 3 IEMOHCTPATUBHOTO BiITBOPEHHSA 3HA-
YYIIMX Y KOHTEKCTI TPaBOBOI ITO3MIIii 00CcTaBMH SIK (aKTiB 3a IX MOXX/TMBUMI
cnifamut (pakTUMHMMY [JAHVMIY) IUIIXOM O3HaYyBaHHs OCTaHHIX. B omepa-
1[ioHa/IbHOMY PO3YMiHHI JJOKa3yBaHHs MOJLAra€ B ofiep>kaHHi (popMyBaHHI),
TOCTIIDKeHHI 1 OLiHII Ta BMKOPMUCTAHHI MOKasiB. 3asHaueHMM oIlepalliiM
Iepefye CBiJoMe 41 HalliBCBifloMe BU3HA4YeHHA IPEIMETa JOKa3yBaHHA, a
3aBepLIYIOTh IX MOTUBYBaHHs J1 OOIPYHTYBaHHs 0OpaHOi IpaBoOBOI MO3MIIIT.

3axifHa mpaBoBa AyMKa He (OKYCYETbCS Ha TEOPETUYHOMY 00-
IPYHTYBaHHI OOCATY TOHATTS «JOKasyBaHHs». Y HaiOINbII 3araabHUX
pucax ey TepMiH y 3aXifJHiil IpaBOBill TPAANLII BUSHAYAETHCA AK HOCAT-
HeHHsI BU3HAYeHOCTi b0 BCTaHOB/IEHHsI TPaBAMBOCTI pakTy abo rinoresu
3a JIOTIOMOTOIO BifIITOBifHUX HOKa3iB*. BUKOpMCTaHHS 1[bOTO BU3HAYECHHS
BiIKpMBa€ LIUIAX [ PO3YMiHHA JOKAa3yBaHHA y IIMPOKOMY 3Ha4eHHi K
TiATIbHOCTI 3 BMUCIOBJIEHHA Ta OLIiHIOBAHHS apryMEHTiB, BHACTIOK AKOI
MO)Ke Oy Ty BCTAaHOBJIEHO IeBHMIT GakT. Y Taki fisnbpHOCTI pori cyny (ap-
6iTpaxKy) Ta CTOpiH pO3MEXOBaHi: CTOPOHU HAJIAI0Th apIyMEHTH LA Ie-
PEKOHAHHA CYRY Y CBOLII o3M1l, cyx (apOiTpask) — OLIHIOE I apryMeHTH
Ta IIPUXOAUTD [0 EBHOTO pilleHHs. BracHe moTpeba B ap6itpi (cynpi) Bu-
HIKA€E caMe depes Te, 1[0 CTOPOHM CaMOCTIITHO, 6e3 Y4acTi TpeThol ocobu,
BUSIBUIVICh He3MATHI JOCATTU IJi€l BU3HAYEHOCTI.

* Bouapos 1. O. JlokadyBaHHsA y IPaBO3aCTOCOBYIll AisS/IBHOCTI: 3ara/lbHOTEOPETUYH]I IINTAHH:
aBToped. muc. ... Kauj. opuj. Hayk : 12.00.01 / JI. O. bouyapos ; HarionanbHa ropujdHa aka-
memia Ykpainn im. Spocmasa Myznporo. — X., 2007. — C. 15.

*Black’s Law Dictionary: Definitions of the Terms and Phrases of American and English
Jurisprudence, Ancient and Modern, By Henry Campbell Black, M. A. // St. Paul, Minnesota: West
Group, 2004. — Eight Edition. — p. 1261.
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Teopid i NPOKTUKO AOKA3YBAHHS Y MDKHOPOAHOMY KOMEPLLIMHOMY APBITPOXI

Akio Bpatucs o 6inbinoi KOHKpeTnsalil BUSHAYEHHS 3 ypaxy-
BaHHAM crienniky JOKa3yBaHHs B CyAi abo apbirpaxi, sika mojsrae y
BKJIIOYEHH] y IPOILieC CIIOPy MK CTOPOHAMM TPETHOIO CYO €KTa, yIIOBHO-
Ba)KCHOTO IIPUITHATH PillIeHH:A, TO MM 3iIITOBXYEMOCS 3 HEOOXiTHICTIO BU-
3Ha4YeHHs POJIeil CTOPiH Ta cyAy (apbirpaxy) y mokasysanHi. IIpu npomy
B IOPUAMYHIN JiTepaTypi 4iTKO BUAiNeH] Bi TOYKM 30py Ha IIPOOIEMY OK-
peceHH: Kojla YYaCHUKIB [JJOKa3yBaHH:A. 32 OJHI€EI0 3 HUX JOKa3yBaHHA €
IIPOLIeCyaTIbHOIO iA/IbHICTIO Ti/IbKY CTOPiH, TOMY Y IOHATTA I0Ka3yBaHHA
He CJIifi BK/IIOYATU JOCTIPKeHHs, IIePEBIPKY Ta OLIiHIOBaHHA OKA3iB CY-
ToM. 3a iHIIOK IPU PO3KPUTTI CYTi JOKA3yBaHHA CIIifl BUXOOWUTHU 3 AKTHB-
HOI POJIi CYRY y JOCSTHEHHI iICTUHM, B TIPOLIeCi 30MpaHHs Ta JOCTIIKeHHS
IOKa3iB, 3 IpaBa CYAy CTAaBUTI Ha 0OrOBOpeHH: (aKTy, Ha sIKi CTOPOHU He
IIOCUJIAIOThCA, AKIIO IPU IIbOMY CY/] He BUXOIUTD 3a MeXi MiJICTaB I030BY
Ta 3allepedeHb Ha HbOTO, 1, HAPeIITi, 3 TOTO, 110 000B’I3KOM CYY € BXKUTTS
BCix mepep0aueHNX 3aKOHOM 3aXO/iB /I BCeOIi4HOro, ITOBHOTO Ta 00 €K-
TUBHOTO 3’CyBaHHs ilicHuX o6cTaBuH cpasu’. Ha gymky A. A. Bracosa
Ta {HINX JOCTITHNUKIB, Te, LII0 y 3Mara/JIbHOMY IIPOLieci aKIIeHTH y 30MpaHHi
IOKasiB 3CyHYTi 3 aKTMBHOCTI CyAy y 6ik 000B’A3KY CTOpiH Ta iHIIMX 0ci6,
AKi 6epyTb y4acTb y CIIpaBi, He O3HAYAE, 1J0 Cy IepecTae OyTu cyd’eKToM
IOKa3yBaHH, OCKI/IBKY caMe CyJ B3HAYa€ IpeMeT TOKa3yBaHHA .

SIK1I0 pO3I/IAIaTY MOHATTA «OKa3yBaHHA» y INMPIIOMY 3Ha4€HHI,
TOOTO Y TAKOMY, fIKe IIO€JHYE JIOTIYHUIT KOMIOHEHT (JOC/iKeHHA Ta OIli-
HIOBaHH: I0Ka3iB) Ta Ipolecya/JbHIIT KOMIIOHEHT (IIOfaHH:A Ta Ofiep>KaH-
Hs JOKa3iB), Toai cyn (ap6iTpu) LiKoM OOIPYHTOBaHO HaOyBalOTbh PO
YYaCHMUKIB 1ji€i JiA/TbHOCTI.

Y TeopeTMYHMX FOCTI)KEHHAX OCTAaHHIX POKiB IlepeBakae caMe
TAaKUI 3BOKEHMI MifIXi/l, 3AaCHOBaHMII Ha BU3HAHHI NPMHLMNITY 3Marajb-
HOCTi Ta 30epe>keHHi akTuBHOI poti cyny (apbirpaxy) y nokasysanHi. Tak,
M. K. Tpeynurnikos, BUKOPUCTOBYIOUM IIOHATTA «CYfIOBE JOKa3yBaHH:»,
BM3HAYAE JIOT0 AK JIOTIKO-TIPaBOBY AiANBHICTb 0Ci6, sAKi 6epyTh y4acTb
y CIIpaBi, a TaKOX Y IIE€BHill Mipi CyAy, sAKa CIpsAMOBaHA Ha JOCATHEHHS
IPaBIILHOTO 3HAHHA PO (aKTUYHI 0OCTaBYHM BUHMKHEHHH, 3MIiHU Ta

* Tpeywinuxos M. K. Cyne6Hbie oxasarenscrsa : Monorpadus / M. K. Tpeymunkos. — M. : FOpu-
nnueckoe 6ropo «TOPOJELL», 1997. — C. 27-31.

® Ocob6eHHOCTH [JOKa3bIBaHNA B CyAomponssoacTae : Hayuno-npaktudaeckoe mocobue / ITox pen.
I.10.H., mpod. A. A. Bracoa. — M. : V3garenbcTBo «OK3aMen», 2004. — C. 14.
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I'AaBa 1. TeopeTnyHi 3a0CaAM AOKO3YBAHHS

IPUIMHEHHs IPAaBOBIHOCKH 1 fIKa 3[1/ICHIOETbCS B IpOLieCcyasIbHill ¢op-
Mi IIIAXOM TBepIpKeHb 0cib, AKi 6epyTh y4acTb y cIpasi, po ¢akTiu, mo-
CUJTaHHS Ha JIOKasl, ITOJAHH iX CyAy, HaJJaHHs CY[OM JIOIIOMOrH y 30u-
paHHi JoKasiB, HoCmimKeHHs, oniHoBaHHsA . Ha nymky B. [I. Auppiiubo,
TOCIIPKEHHs Ta OLIHIOBAaHHA I0Ka3iB cjlifi po3MexoByBaTu. [Ipu nbomy,
eTall JOC/Ii/PKeHHs JOKa3iB y Ipolieci Jokas3yBaHHA HallpaBIeHNiT Ha 6es-
HOCepefHE BWIYYeHHs Jo0Ka3oBoi iHdopmanii i3 mKepen mokasyBaHH:S
cy0’eKkTaMM JOKa3yBaHH:A®.

Jns nineit 1boro foC/IiI>KeHHA BUSHAUCHHSA 00CATY IIOHATTA «J0-
Ka3yBaHHA» € BaX/IMBUM JIMIIe B Tiil Mipi, B AKIiil 1le JO3BOJAE Iepeii-
TH JI0 BUBYEHHS IPOOIEMHIX IMUTaHb, SIKi MAIOTh IPAKTUYHE 3HAYEHHS
B MDKHapOZHOMY KOMepLijiHOMY apOiTpaxi. ¥ paMkax LIbOTO FOCIIi-
I>KeHHsI MU He HaMaraTMMeMOCsl OOIPYHTOBAHO BUPIIINTU TEOPETHIHE
MUTAHHS PO Te, YN CJIiJ| Jis/IbHICTD 3 JOKa3yBaHHS OOMEXWUTH JIMIIIe
HisJIbHICTIO CTOPIH 3 HaJjJaHH:A HOKa3iB Ta OOIPYHTYBaHHS HUMM CBOIX
TBEpP/>KeHb Ta 3aIlepeyeHb, ab0 5K 0 Hel C/Tif] BiffHeCTH TaKOX Ais/IbHICTD
apOiTpa)XHOTO CyAy, MOB’A3aHY 3 Ofiep)KaHHAM J0KasiB, iX mocmimxeH-
HSM Ta OI[iHIOBAHHSM.

Ha namy nymKy, € Bci migcrasu norogutuck 3 [I. O. bouaposum
CTOCOBHO TOTO, L0 Y IIPABOBIil Haylli iCHy€ ABa MiXOAM MO BU3HAYEHHS
3MICTY LiAMBHOCTI 3 JOKa3yBaHH:A: Y By3bKOMY PO3YMiHHi JJOKasyBaHHAM
BB@)KAETHCS JINIIE TisIBHICTD 3 OfilepyKaHHs (30MpaHHs1, GOpMYBaHH:) Ta
ToCTimKeHHA (TIepeBipkM) IOPUAMYHMX JIOKa3iB; 3a LIMPOKOTO MigXomy
HaBeJeHUI TepeNiK JJOIOBHIOETHCSA ONlepallisIMU OLiHIOBAaHHA 11 BUKOPMU-
CTaHHA [JOKa3is’.

s TeopeTndHa cymepedka mi0f0 3MIiCTY IOHATTSA «OKa3yBaHH»,
AKY JIOCI He BUPILIEHO Y HayKaX IPOLECYa/IbHOTO IPaBa Ta Ha 3arajabHO-
TEOPETUIHOMY PiBHi, HE € IPEAMETOM HAIIOTO JOCIiHKeHHA. Mu MaemMo
JIM1IIe B3SITY Of{MH 3 ITiIXO/iB [i/1s1 3a0e31eYeHHs TePMiHOMOTTYHOI 4iTKOCTI.

7 Tpeywnuxoe M. K. Cyne6Hble fokasarenbcrsa : Monorpadusa / M. K. Tpeymankos. — M. : FOpu-
andeckoe 610po «'OPOJIEL», 1997. — C. 33.

8 Anopiiiyvo B. J]. JlocnipKkeHHA JOKa3iB K €Tall IPOLleCcy ZOKa3yBaHHA B LVMBIIBHOMY CyAO4YNH-
ctBi / Bacwb [Imutposuya Auppiitipo // Bicuux Bumoi pagu roctumii. — 2013. — Ne 3 (15). —
C.8,15.

° bouapos J]. O. JlokasyBaHHA y IIPaBO3aCTOCOBYIl JIiA/bHOCTI: 3ara/bHOTEOPETUYHI MUTAHHS:
aBroped. uC. ... KaHj. fopuj. Hayk : 12.00.01 / [I. O. Bouapos ; Harjionanbha lopuanyHa aka-
memis Ykpainu iM. fIpocmasa Mypgporo. — X., 2007. — C. 9.
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3a yMOBM [IOTPMMaHHA NIPUHIUIY OFHAKOBOTO CTaBJIE€HHA [0
CTOpiH apbiTpyu MOXYTb OpaTy aKTMBHY y4acTb y JJOKa3yBaHHI B MeXax
BCTAHOBJIEHOI IPOLIEY P, OCKINIbKM, K IIPAaBUIO, BOHM HaJi/IeHi BifIo-
BiIHMMY IOBHOBa)KEHHAMMU. BUXOo[A4M 3 iCHYBaHHA VX IOBHOBAXKEHD, a
He 3 TOT0, IK Y KO)KHOMY OKpeMOMY IIpoIleci BOHM peajti3oBaHi apbiTpamu,
0OI'PYHTOBaHO MO>KHA BUSHATY, 11J0 apOiTpy OepyTh y4acTb y JOKa3yBaHHI
Yy TOMY 3Ha4Y€HHi IIbOTO IOHATTS, AKe OXOIUIIE [iA/NbHICTh 3 BUABICHHSA
(axTiB, a He B TOMY, IKe OTOTO)XHIOETLCH 3 JOBEJeHHAM (aKTUBHUM IIepe-
KOHYBAaHHIM) OOIPYHTOBAHOCTI Ti€l 41t iHIIOI O3MITi.

HiricHo, sik 3a3Havae Y. ITapk, 6e3cTOpOHHIl apbiTp MOBMHEH BCTa-
HOBJIIOBaTH (aKkTHU Ta 3 COBYBATH 3MICT IIpaBa IIIIXOM BU3HAUEHH: Bary
TOKa3iB Ta 3ac/IyXOBYBaHHA apryMeHTiB'’. AKTMBHaA poJb y Ipoleci fjo-
Ka3yBaHHA IIOBMHHA HaJIEXKaTU caMe CTOpoHaM. [IpuHIun sMaranbHOCTI
IIPOLIeCy, 3aCTOCYBaHHs AKOIO Y MDKHapOJHOMY KOMepLiltHOMYy apbirpa-
i He CTaBUTbC Iifi CYMHIB y )KOIHIlI 3 BitoMuX apOiTpaXKHMX cucrtem, Oy-
KBa/IbHO O3HAYAE, I1]0 KOXKHA CTOPOHA IIOBMHHA IOBECTY Ti 00CTAaBMHY, Ha
AKi BOHA IIOCUJIAETHCS SK Ha MifICTaBY [/I CBOIX BUMOTL 200 3amepedeHb.
OpHak 3acTOCYBaHHA IPUHLMITY 3MarajJbHOCTi y M>KHapOJHOMY KOMep-
niftHoMy ap6itpaxi He nepep6adae 0608’ 130K apOiTpiB OyTU MACUBHUMU
crocrepiragamy abo penyitieHTaMy iHpopManii, AKy HaflaloTb CTOPOHI.
Hasitb B yMmoBax MiHiMa/IbHOI aKTUBHOCTI apOiTpiB y IUTaHHI Ofjep>KaHHA
IOKa3iB, TaKa aKTVBHICTB € peaisaliieio MOBHOBa)KeHb apOiTpiB y mporeci
IokazyBaHHs. ToMy fasi y IbOMY ZOCTI)KeHHI MV BUXOAMMO 3 HailOi/1bII
IIVPOKOTO PO3YMIHHS MOHATTSA «IOKa3yBaHHsI», SIKe OXOIUIIOE OiA/IbHiCb
8CIX yuaCHUKI8 apOimpaiHo20 po3ensly 3 6CMAHOBNEHHS 00CMABUH, SAKi
MAMy 3HAUEHHS 0715 BUPIULEHHS CHOPY.

Y nokasyBaHHI AK NpoOLeCyasbHill FiTbHOCTI MOXXHA BUIUINTH
neBHi cTafii. PosMe)xyBaHHA cTafliil € JOCUTb YMOBHUM, OCKi/IbKU B Jific-
HOCTi BOHU IlepeIUITalThCs, 6araToKkpaTHO MOBTOpPIO0ThCA. Crafil joka-
3yBaHHsA TaKOX He 30iraioTbcs 3i cTagissMm apOiTpaXkKHOrO pO3ITIALY.

JokazyBaHHA Oepe IOYATOK Y cHM6epONy8aHHi CIMOPOHOIO NPO ic-
HY8AHHS 00CMABUH, Ha AKVX IPYHTYIOTbCA Ii BUMOTY 200 3allepedeHHs.

Hani HacTae cTafis 6i0n06i0i iHWOl cMopoHU HA cmeepocy6aHi 00-
CtMasuHu, sSiKa MO>Ke IIOJIITaTy Y 3allepedeHHi a00 BM3HAHHI IX icHyBaH-

' Park W. Arbitrator Integrity: The Transient and the Permanent / William W. Park // San Diego
Law Review. — 2009. — Vol. 46. — p. 693.
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I'AaBa 1. TeopeTnyHi 3a0CaAM AOKO3YBAHHS

HA. Y IOpUIVYHIN JIITEpaTypi 3 JOKa3yBaHHA 1110 CTA/[il0 9aCTO OMMHAIOTh,
BBA)XAI04l, OYEBMUIHO, 110 000B’A30K HaJaTH BifIIOBiNb BUHUKAE y CTO-
POHM JIMILE TOJi, KOMM CTOPOHA, IKa HECe TATap NOKA3yBaHHSA, HE JIMIIE
CTBepAWIa IIPO iCHyBaHHS IeBHOI OOCTaBMHU, a 11 Hajama prima facie
mokasu 1 icHyBaHHA abo NpMHAIMHI BKa3aja Ha Taki JoKasu. Y Ipak-
TUI TaKMil MifIXif; 3HAXOANUTH CBOE BifloOpa)KeHHsS B TOMY, L0 fIesKi ap-
6iTpakHi permaMeHTI 3000B’I3YI0TD [1031Ba4a OfIpasy y IIEepLIOMY HOKY-
MEHTI, TIOlaHHM SIKOTO iHII[{I0EThCST apOITPasKHMIT POSITISIA, BKasaTu Ha
IoKasy, AKi HiATBepIKy0Th 10308, Bee X € MificTaBy BMOKpeM/IIOBATH
BifITIOBiAb CTOPOHM Ha TBEPAXKEHHsI IIPO iCHYBaHHs 0OCTABUH 5K OKpEMY
cragito. Hafanus Taxol BifIOBifi 03BO/IsI€ BUSHAYNTH HOfA/IBIIY HEOO-
XifHICTb ZOKAa3yBaHHs CTBEPHXKYBaHMX 00CTABUH, a/pKe AKIIO CTOPOHA Y
CBOIIT BifIIOBi/i BU3HaE iX iCHYBaHHs, 0OCTaBMHNU CJIij BBKATH TAKUMI,
1[0 He IOTPeOyIoTh foKasyBaHH:A. CaMe Taka MOX/IMBICTD 3aK/IafieHa y 6a-
raTbOX BiIOMUX apOiTpa>kKHVX peI/laMeHTaX, sKi IepefbadaloTh Ha eTari
ininiroBaHHA apOiTPa)KHOIO pO3IVIAAY IOlaHHA IIO3MBaYeM 3asiBU (IIpo-
XaHH:) Hpo apOiTpax, B SKill Jullle CTBEPIKYIOThCA MeBHI 0OCTaBUHM
6e3 060B’A3KOBOr0 3a3HadeHH: HoKasiB. Ha Taky 3asaBy (IpoxaHH:A) Ipo
apbiTpaxk BifmoBiZa4 Mo)Ke HAflaTV BiAIIOBilb 3 BU3HAHHAM UM 3allepe-
YeHHsM CTBeppKyBaHMX o6cTaByH'?. BHac/mioKk 06OMiHy cTOpOHAMU TBep-
IDKEHHSIMU NP0 OOCTaBMHM TAKOX IOIIEPENHBO OKPECTIETHCS IPEAMET
TOKa3yBaHHS.

TpeTbolo € CTafiss 6KkA3y8aHHA HA 00KA3U CMBePOHCYBAHUX 06cma-
eun. 110 cTajiilo MO>KHA BBa)KaTy IIOYaTKOBOIO /Il JOKa3yBaHHSA y By3b-
KOMY PO3yMiHHi, OCKiTbKM TiIbKM 3 Hel CTOPOHM IOYMHAIOTh ONlepyBaTy
TOKa3aMU, a TOYHillle, BU3HAYAIOTb, AKi JOKasy € HajnexxHuMu. CTOpoHM
3a3HAYAIOTH, AKi JJOKasy MOXYTb OYTH Ofep)aHi Ha HifTBepKeHHA 00-
CTaBVH, AKi MalOTb 3HAYE€HHS JI/I BUPIlIeHHA CIIOpY.

YerBepra crafis — odepicanHs 00Kkas3ie — € TPOLEAYPHO Haii-
Oi/IbII CKTAIHOIO 1 MOENHYE TaKi CKIANOBi: nodaHHs cmopoHamu 0oKasis,
SKVMMY OBIPYHTOBYIOTBCS IX MTO3ULT; HAOAHHS CIOpOHAMU 00KA3i6 3a 3a-
AumMoM OfFHA OFHIN Ta Ha BUMOTY apOiTPaXKHOTO CYAY, IO TaKOX MOXKe

"' Crarrsa 18(1) Pernamenty MKAC nipu TIIIT Ykpainu (3i sminamu 2014 p.), § 9(1)(n) Pernamenty
MKAC mpu TIIIT P® (2013).

12 Crarri 1.1(1ii), 2.1(ii), (iii) Permamenty LCIA (2014), crarTi 4(3)(c) Ta 5(1)(c) Permamenty ICC
(2012).
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BIINTUCS Y po3Kpumms NOKa3iB, AKIIO y BifIOBITHOMY apOiTpaKHOMY
POSI/IAZL BUPIIIEHO 3aCTOCOBYBATU 1[I0 MPOLIEAYPY; @ TAKOXK CAMOCHIiliHe
odepucanns apOimparxcHum cyoom doxasis. Ha 1iit crazii BUpinryroTbes nu-
TaHHA PO iCTOTHICTD Ta JONYCTUMICTD TOKa3iB. ApOiTpa>kHUIT Cy Ipu-
JIMa€ 9y BiIMOBJIAE€ Y NPUIHATTI TUX 4M iHIINX MaTepianis, 3aOBONIbHAE
ab0 BiZIMOBJIsI€ Y 3a[JOBOJIEHHI K/IOIIOTAaHb IIPO Ofiep)KaHH: JJOKa3iB y CTO-
PiH, HaJja€ CIpUAHHA B OJ€p>KaHHI JOKa3iB, a TAKOXK CAMOCTIITHO OfIep)Kye
TOKasy, AKIIO 1je He IOPYUIYE NPUHIUIIN OJHAKOBOTO CTaB/IEHHA IO CTO-
PiH Ta HaJjaHHA IM MOXK/IMBOCTI BUC/TIOBUTI CBOI apIyMEHTH.

Crapii 0ocmidneHHs Ta 0UiHI08AHHS TOKA3iB PO3IIIAIAI0TH YaCTO K
OKpeMi, a B 6araTbox BUNaJKaxX — SIK €AUHY CTafiio0. JJOCTimKeHHs JOKasiB
nepepbadae akTUBHY y4acTb CTOPIH, B TOJ 4Yac sIK OL|iHIOBaHHS JOKasiB
BBa)XAETbCA IIPEPOraTUBOI0 apbiTpaxkHoro cyay. Lleit mopin foBomi yMoB-
HUIA, a/)Ke MOXKHA TIOTOAMTICH 3 TUM, 1[0 apOiTpu TakoX 6epyTb aKTUB-
HY Y4acTb y JOCTiXKCHHI JOKa3iB, B pe3y/IbTaTi SIKOr0 y HUX (POPMYETHCS
II€BHE YABJIEHH IIPO iX TOCTOBIPHICTD Ta JOKA30BY Bary, 0 B IPUHINIIL
O3HAYa€ OlliHIOBaHHA foka3iB. OKpeMo PO AOCTiKEeHH I0Ka3iB JJOIi/b-
HO TOBOPUTH, SIKIIIO YiTKO PO3MEXOBYBATH [JOKA3M i 3acO0M JOKa3yBaHHA.
Topni docnioncenus nonseae 6 ompumanni 00Kka3oeoi ingpopmauii i3 3acobis
00KA3Y8AHMHS, A OUiHIOBAHHS — 6 N00YI08i YMO61E00i8 3a 00NOMO2010 OM-
pumaroi 00xazosoi ingopmauii.

JloxasyBaHHSA B MDKHapOZHOMY KOMEpLitHOMY apbiTpaxi Mae
crienudidHy MeTy y MOpPIBHAHHI 3 JOKa3yBaHHAM Y Hal[iOHAa/TbHUX CYHO-
BuX Ipouecax. 1] MeTa BisHaua€e 0COOMMBOCTI Ais/IBHOCTI 3 JOKa3yBaHHI
i € 6esnocepeHPO IIOB’A3aHOI0 3 METOI0 BCOTO apOiTPasKHOTO POSIVLALY.
CaMme BrpilleHHSI CIIOPY, ICHYBaHHS SIKOTO € HEOOXITHOI YMOBOIO 3BE€pHEH -
Hi 10 apbiTpaxcy', € MeTO0 pO3I/IAly CIpaB/ B MDKHapOJHOMY KOMep-
nirtHOMYy ap6iTpaxi. Xoua fesiki HayKOBIIi Ha3MBAIOTDb apOiTpak HapiBHi i3
CYZIOM IOPUCAVKIITHO0 (OPMOI0 3aXUCTY UMBITBHUX IpaB', 3 TAKMM IIifi-
XOJJOM CKJIaJ{HO ITOTOJJUTHCD, ajiKe apOiTpakHMII Cy/| He 3aXUIae IpaBa
ofHiel cropoHn Bifi nopyiens inmoi. Ak Bigsnauae IO. II. ITputnka, mix-

® Manvcokuii M. M. ApbiTpaxkHa yropa: TeopeTWdHi Ta NMpakTuuHi acrekTu : Monorpadisa /
M. M. Manbcxknit. — JIbBis : Jlitommc, 2013. — C. 103.

" Kpasyos C. O. MixHaponHuii Komepuiiianii ap6irpaxx Ta HarionamsHi cyan [Texcr] : auc. ...
KaH7l. fopujl. Hayk : 12.00.03 / Kpasnos Cepriit Onexcangposuy ; Ham. yu-t «lOpup. akap.
Ykpainu im. fIpocmasa Mynporo». — X, 2012. — C. 8.
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HapOJHMII KOMepLiTHuUIT apbiTpax € Cmoco60M pO3IIARY CIOpPiB 3 JOro-
BipHNX Ta iHIINX IUBITbHO-NIPAaBOBUX BiTHOCUH'®. 3 ypaXyBaHHAM I[bOTO,
MeTOI0 MIDXHapOJHOrO KOMEPLITHOrO apOiTpaKy € BlIaCHe BMPIIICHHS
CIIOPY, TAKOIO METOIO HE € IPUTAMAHHNI CYJIOBOMY POSIJIANY 3aXUCT IIPAB
CTOpiH Ta iHmmX 0ci6 Ta 6ynb-10 iHlre. MeTa foKasyBaHH:, Ha HAILIy ByM-
Ky, He BUXOJMTD 32 MeXI 3ara/jibHOi MeTy apOiTpaXkHOTO pO3IIALRY. 3 I1bO-
IO BUIIZIMBAE BaXK/IMBUIA J/I1 BCbOTO MOJAIBUIOTO JOCTIPKEHHSA BMCHOBOK
PO Te, IO 00KA3YBAHHS Y MIIHAPOOHOMY KOMepuitiHomy apOimpaci He
Mae Ha mMemi NOuLyK icmuHu, AKIUA HAyKOBLi 9aCTO O3HAYAIOTh AK METY
CYJOBOTO HOKa3yBaHHA', Xoua CJIify BU3HATH, 10 JieAKi (axisi oTpumy-
10TbCA iHIIOI Touky 30py"’. IIpuHaliMHi, Ile He MOIIYK iCTMHM AK KaTeropii
abCOMIOTHOI i HaBiTh He 3’ACYyBaHHA OOCTaBUH CIPaBY Y Mipi, JOCTATHIl
1L TOTO, aby 6y BincyTHI Oynb-Ki CYMHIBU Y IX IpaBAUBOCTI (KpuTe-
piit 06’€KTMBHOI ICTVHY Y [iesIKMX HAI[iOHAIbHNX CYTOBUX IIPOI{ecax).

Y cBoeMy (pOpMYIIOBaHHI MeTH [JOKasyBaHHA y MDKHapOJHOMY
KOMepLiTHOMY apbiTpaxki M1 MO)XeMO BpaxyBaTy TaKOX HesKi Iimxomu
10 BU3HAYEHH:A METY CYJOBOTO JIOKa3yBaHHA y HayIli MBiTbHOTO Mpole-
cyanmpHOro mpasa. Tak, Ha ZyMKy A. A. BracoBa MeTO0 CyZOBOTO HOKa3y-
BaHHA € [iA/IBbHICTb CYAy Ta iHIMX 0cib, AKi 6epyTb y4acTb y crpasi, mis
BCTaHOBJIEHHS iICTMHHOCTI (GaKTiB, Biff IKMX MOXKe 3a/IeXKaTy BUPILIEHHS
cyTi ciopy'®. O. B. Baynin BBa)kae, 1110 MeTOIO I0Ka3yBaHH: € BCTAHOBJICH-
HA 00CTaBMH, fAKi HaJIeKaTh [0 NIpeAMeTy JOKa3yBaHHA, epe0adeHnMI
3aKOHOM criocobamu’®.

JlokazysanHam y mMinHapooHomy Komepuitinomy apbimpaici e Oisino-
Hicmb cmopin ma apoimpaxcHozo cydy 3 6CMAaH08aeHHsT 00CMABUH, HeoO-
XIOHUX OIS BUPIUUEHHS CHODY.

5 [Tpumuxka FO. J]. MixxHapoaHuit KoMepLiitanit ap6irpax: [IntaHHs Teopii i mpakTuky : MoHo-
rpadis / 0. [I. Ilputuka. — K. : Konueps «Bumasunumnit [lim «Ix Ope», 2005. — C. 52.

' babenxo B. JlokasyBaHHs B TOCIOJAPCHKOMY IIpOLeci : aBroped. HUC. ... KaHJ. 0pUJ. Hayk :
12.00.04 / B. B. Babenko ; Akaj. mpas. Hayk Ykpainu, H/II npusar. npasa i migmpueMHUITBA. —
K., 2007. — C. 7.

' Sami ud-Din, M. International Commercial Arbitration: Developments in the Practice of Taking
Evidence/ Mian Sami ud-Din // Arbitration. — 2013. — Vol. 79, Issue 1. — p. 17.

'8 OcobeHHOCTI JOKa3bIBAHNS B CyfonpousBoacTse : HayuHo-npakTudeckoe nocobue / ITog pex.
m.10.H., mpod. A. A. Bracosa. — M. : VIgiaTenpcTBo «9K3amen», 2004. — C. 10.

¥ Baynun O. B. JJokasaTenbCcTBa U JOKa3bIBaHNUE B IPaXKJAHCKOM CYHZOIPOU3BOACTBE : y4eOHOE
noco6bue / O.B. Baynun, [I. T. ®unpuenxo; mog obur. pen. O.B. Baymmua. — Boponex : Mspma-
TeNbCTBO BOPOHEKCKOro rocyapcTBeHHOro yuuBepcurera, 2006. — C. 18.
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ITpu oMy HeOOXifHO Bij3HAUNTH, 1110 BXXVBAHHS IIOHATb «00CTa-
BrHa» Ta «(paKT» Yy KOHTEKCTI JOKa3yBaHHs He € OffHO3HaYHMM. [lesiKi f10-
CTTHMKIM BBXKAIOTh, 1110 (aKT C/Tif BU3HAYATH SIK 3HAHHS, JOCTOBIPHICTD
sikoro froBefeHa”. To6To dakT — Ije BcTaHOB/IeHa o6cTaBrHa. HaToMicTs,
y 3axifiHill yiTepaTypi Takmil aKL[eHT Ha JOBEJAEHOCTI 4acTO He POOUTHCH.
DaxT NPUITHATO PO3ITIAAATY K 00CTABUHY, YiTKO BiIME>XOBYIOUM J10T0 Bif
IIPaBOBUX HACTiAKiB ab0 3HaueHH: (iHTeprperauii boro gaxry)?'. binbr
BOK/IMBJM Yy LIbOMY KOHTEKCTi BUJJA€TbCSA PO3MEXYBAaHHA MUTaHb (aKTy
Ta MUTaHb IIpaBa.

Sk 6yme meTanbHO BUKIALEHO Yy MiAPO3AiLi, IPUCBIYCHOMY
IpefMeTy [OKa3yBaHH:, KaTeropis o0CTaBMH, BCTAHOBIEHHS SIKUX €
HeOOXifHMM [/Is1 BUPILIEHHS CIOPY, € JOCUTD LIMPOKOIO i OXOIIIIOE He
nuiie Tak 3BaHi pakTryHi o6cTaBuHM a60 uTaHHs (AKTY, a I IMTaHHS
mpaBa.

1.2. CTQHAQPT AOKQ3YBAHHSA

Ha ap6iTpaxx He IOK/IafaeThcsi 000B’A30K BCEOIYHOTO Ta MOBHO-
ro 3’sACyBaHHA JiiicHUX o6cTaBuH crnpaBu. O6MexxeHHA apbiTpamm cBo-
€l yJacTi y OKa3yBaHHi TiIbKM CIIPUITHATTAM Ta OLIiHIOBaHHAM HaJaHMUX
CTOpOHaMI JOKa3iB MOXKe BiffoOpasuTUCs Ha ITOBHOTI 3’siICyBaHHs 06CTa-
BUH, OfHaK He POOUTDb yXBaJieHe Ha OCHOBI TAKOTO 3’ CYBaHHA 00CTaBUH
apOiTpakHe pillleHHs HEYMHHMM 4Y TaKMM, IJO0 He MO>Ke OyTHU BUKOHAHe.
[IpakTMYHUM HiATBEPIKEHHAM L€l ZYMKU € Te, 1[0 HalliOHa/IbHE 3aKO-
HOJABCTBO IIPO MDKHApPORHWIT KOMEpPUiliHUII apOiTpaK, AK IPaBUIO, He
nepep6adae MOK/IVMBOCT CKaCyBaHHs apOiTpaXHOro pillleHHs depes He-
noBHe ab0 HenpaBWIbHE 3'ACyBaHHs o6cTaBuH cripasu. He € me Takox
HificTaBOIO [T BifMOBM y BU3HAHHI Ta BUKOHAHH] apOiTpa)KHMX pillleHb
3a Hpro-JlopKcbKoto KOHBEHIIEN.

» babapvikuna O. B. ®aKTopbl, BINAOIINE HA MICCIEOBAHME I OLIEHKY JJOKA3aTe/TbCTB B TPaXK/jaH-
ckoM cyponpoussozcrse / O. B. Babapbikuna. — M. : «Bontepc Kirysep», 2010. — C. 5.

2 Black's Law Dictionary: Definitions of the Terms and Phrases of American and English
Jurisprudence, Ancient and Modern, By Henry Campbell Black, M.A. // St. Paul, Minnesota:
West Group, 2004. — Eight Edition. — p. 628.
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HatomicTb, mooAMHOKI BMIAAKM CKacyBaHHA apOiTpaKHUX
piurenp a6o BifMOBM y iX BM3HAHHI Ta HaJaHHI JO3BOJY Ha NPUMY-
COBe BUKOHAHHA 3 Mi[iCTaB, OB’ A3aHUX i3 paKTUYHMMM IOMMUIKAMIU,
y 6ibIIOCTi IPaBOBUX CUCTEM 3 PO3BMHEHOIO IPAKTUKOI0 MIXXHapOJ-
HOTO KOMepILiiffHOro ap6iTpaxky MaloTb Miclje nuie TOAi, KOmu Taki
HOMMJIKYM O4eBYIHO BUHMKI/IN BHACTIIOK HOpylIeHHA QyH/JaMeHTa/Ib-
HUX 3acaj oprasisanii apbiTpaxnoro posrnany. Hanpuknan, Bepxos-
Huit Cyp Pecrry6mixu Ilonpini y pimensi Big 15 6epesus 2012 poky miii-
LI0B BICHOBKY, 1110 1O IIOPYIIEHb IPUHLIUIIIB OpraHisanii npouenypu
apOiTpa’kHOTO POSITIAARY, AKi BKIIOYAIOTh TAKOXX OOIPYHTYBaHHS ap-
6iTpaXHOTO pillleHHs BCTAaHOB/IEHMMM y IIpOLeci fOKa3yBaHHs (ak-
TaM, CIif| BifHECTM TaKOX BUMAJKY, KO IIPOLIeC JOKa3yBaHHs OyI0
IPOBEIEHO 3 OYEBMJHUMM HENONIKaMU, WO IMOJATANIN y NOPYIIEHHI
IIpaBUJI JIOTIYHOTO OOIPYHTYBaHHSA Ta MOOYHoBU (aKTIB y IpUYUH-
HO-HACIiAKOBUX 3B’s13KaX, BUOIpKOBe HomyljeHHs JoKas3iB*. B 6inb-
IIOCTi )X BUNIIA[IKiB KOMIIETEHTHI CYAM, 10 PO3INALAITD NUTAHHA IIPO
CKacyBaHHs apOiTpaKHMX pillleHb, YHUKAIOTb Oy[b-sIKMX OLiHOK IX
OOIpPyHTOBAHOCTI.

CrpuitHATH [yMKY IIPO Te, 110 JOKa3yBaHHA Y MKHAPOZHOMY KO-
MepLitHOMY apbiTpaki He Ma€ Ha MeTi HOLIYK 00’ €KTUBHOI ICTVHI, FOIIO-
Marae TOHATTS «CTaHfApT JOKasyBaHHs» (standard of proof), BxuBane y
TOKTPUHI IIPaBOBUX CUCTEM 3aTa/IbHOTO IIpaBa, 3BilIKV BOHO OyJI0 IlepeHe-
CEHO y TeOpilo JOKa3yBaHHA Y MDKHAPOFHOMY KOMEpPLiTHOMY apbiTpaxi.
Bnache, BUKOHAaHHA CTaHJAPTY [JOKAa3yBaHHA CBilMMTb IIPO JNOCATHEHHA
METH JJOKa3yBaHHsA Y KOHKPETHIl CIIpaBi.

CraHjapT 0Ka3yBaHHs 4aCTO BM3HAYAKOTh K PiBeHb IMOBiPHOCTI,
IO SIKOTO 0OCTaBMHM MOBMHHI OyTV MiATBepKeHi fokasamu, 1j06 BOHK
MOI/IM BBOXATHCA [ificHUMMM, npaBauBuMu®. Sk sasnavarorsb [I. IIIBapry
ta K. Cimen, cTan/iapT JoKasyBaHHA CIYTye NEeKiTbKOM BaXK/IMBUM LI/IAM.
Ilo-nepuie, BiH BM3HAYAE, AKUM YMHOM PO3IOAIIAETHCA PUSYK TOMUIKYA
MDK CTOpPOHAMM CIIOPY, OCKIZIbKI 3aBXX/IM 3a/IMIIAEThC PUSUK ITOMUIIKO-

*? Kubas A. Supreme Court Civil Chamber Resolution, Case No. 1 CSK 286/11 of 15 March 2012
/ Andrzej Kubas, Kamil Zawicki, Magdalena Selwa // Czech (& Central European) Yearbook of
Arbitration. — 2013. — Volume III. — p. 231.

# Van Houtte, V. Adverse Inferences in International Arbitration /Written Evidence and Discovery
in International Arbitration. Edited by: Teresa Giovannini, Alexis Mourre. ICC Publication No.
698E, 2009. — p. 197.
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Boro pimenHs. Ilo-gpyre, cTanfapT NOKasyBaHHSA BU3HAYA€ Ba>K/IMBIiCTh
IMTaHHA, IOCTaB/ICHOTO Ha PO3IJLAL Ta BUPilIeHH ™,

Y nmpaBoBMX CMCTEMaX KOHTMHEHTA/IBHOTO IIPaBa aHa/IOTOM CTaH-
TapTy [OKasyBaHHA iHOJI Ha3sMBAIOTH NPMHLMNII OLIHIOBAaHHA IOKa3iB 3a
BHYTPILIHIM IlepeKOHaHH:AM (intime conviction).

[I. Cainos 3asnavae, mo MKAC npu TIIIT P® Takox 4iTKo He BU-
3HAYa€ Y CBOIX pillleHHAX 3aCTOCOBAHMII CTAHJAPT JOKa3yBaHHA, IIOCH/IA-
I04)ICh HATOMICTb Ha BCTAHOBJIEHY B apOiTpa)KHOMY peraMeHTi HOpMY
IIpO OLIiHIOBAHHA [JOKa3iB 3a BHYTPIlIHIM IIEpEKOHAHHAM i POS3ITIALAI0YM
TaKMM YMHOM Ile TMTAHHA SAK IIpollecyanbHe™.

OpHak MOHATTA CTAaHAAPTY /IOKa3yBaHHA Ta OLiHIOBaHHSA JOKa3iB
3a BHYTpIlIHIM IIEpEKOHAHHAM He € BignopigHukamu. IIpmHImI ouino-
BaHHs JIOKa3iB 3a BHYTPILIHIM IepeKOHAHHIM, KM IIPAMO abo oroce-
PENKOBAHO 3aKpilIeHNI! y IPOLeCyalbHOMY 3aKOHOJIaBCTBi 6araTbox €B-
PONENChbKMX KpaiH, Ia€ BiITOBib HAa NUTAHHA IIPO Te, 3a KO YMOBHU CY[
MO>Ke BBaXKaTu 00CTaBMHY JOBEICHOI — 3a YMOBY GOPMYBaHHA Y HbOT'O
Iifl BIVIMBOM /I0Ka3iB BiIIOBifHOrO BHYTPIlIHbOIO NI€PeKOHaHH:A. Bapro
HOTOAMTUCH TYT i3 3arajbHOTeopeTMYHMM BMcHOBKOM [I. O.bodaposa
PO Te, WO BHYMPIUHE NePeKOHAHHS NPABO3ACMoCy8aua 8UCIyNae cneyu-
PiuHOI iHMeENeKMYANbHO-NCUXON02IMHON PeaKyieio Ha chopmosary 6 cnpasi
KOHKpemHy CyKynHicmp 00KA3i8, KA 3a CBOEI0 KiNIbKICHOIO Ma SKICHO0 8U3HA-
uenicmio yinicna ti 3aéepuwierna’. Ha BigMiHy Bif HbOTO, crmandapm 0okasy-
BaMHHSA € 6I0N0BIOHUM PiBHEM IMOBIPHOCI, AKUTI BUSHAEMBCS DOCMAMHIM,
abu esaxcamu 06cmasumy 006e0eHo10.

Y BITYM3HAHIN NPABOBIN HAyl[i MOHATTA «CTAHAAPT JOKa3yBaHH»
IIMPOKOTO HOLIVPEHH Ije He Haby/1o0. B okpeMux JOCIipKeHHAX 6y cripo-
Oy BIIPOBAZIMTH 11ejl TEPMIH i3 JIelIo iHIM 3MiCTOBMM HaBaHTaKeHHM. Tak,
JI. M. HikonleHKO BM3Ha4YM/Ia «CTaHAAPT OKa3yBaHHA» I TOCIIOfAPChKOTO
IPOLIECYa/IbHOTO NTPaBa K MOJIENb NPOLIECYa/IbHOTO NOKa3yBaHHSA, y AKiil

# Schwartz D. L. Standards Of Proof In Civil Litigation: An Experiment From Patent Law / David
L. Schwartz and Christopher B. Seaman // Harvard Journal of Law & Technology. — 2013. —
Volume 26, Number 2. — p. 435.

# Saidov D. Cases on CISG Decided in the Russian Federation / Djakhongir Saidov // Vindobona
Journal of International Commercial Law and Arbitration. — 2003. — p. 51.

*¢ bouapos JI. O. JlokasyBaHHA y IPABO3aCTOCOBYIN [IiA/IbHOCTI: 3ara/IbHOTEOPETUYH] MUTAHHS:
aBToped. AuC. ... KaHj. opup. Hayk : 12.00.01 / JI. O. bouapos ; HanionanbHa opujyudHa aka-
nemis Ykpainu im. fIpocmasa Mypaporo. — X., 2007. — C. 11.
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MeTa, 3ajla4i CyJOYMHCTBA, PUHLIMIN TOCIIOJAPChKOTO MpPOLeCy, IIpaBa
1 000B’sI3KM JIOT0 YYACHUKIB Y MPOIlECi JOKa3yBaHHs PO3ITISAAITHCS K
B3a€EMO3A/IEXKHI €IEMEHTH, IO BU3HAYAIOTh CYTHICTh i 3MIiCT iHCTUTYTY
[IPOLIeCYa/IbHOTO HOKa3yBaHHAY. MM He MOXXeMO IIPUITHATY TaKe BU3HA-
YEeHH:A, OCKIZIbKY BUXOJVMO 3 iCTOPMYHOTO 3aK/IaJI€HOTO Y I1€ TIOHATTSA 3Mi-
CTY i, BIITIOBiHO, 3 TOTO, 1[0 CTAH[APT JOKa3yBaHHA HE € €TaIOHOM 41
MOJIe/UII0 TOKa3yBaHHA, a TLIbKM 3aCTOCOBYBAaHUM CyfoM (apbiTpakem)
piBHEM JIMOBIpHOCTI.

Mo>kHa BUIIIUTY TIpMHAMIMHI YOTMPU CTaH[APTU NOKa3yBaHHS,
AKi 3aCTOCOBYIOTbCA B IOPUCAMUKILIHIN IPaKTUIIL.

CranpapT MiHiManbHUX foKasiB (scintilla of evidence) BBa>kaeTbcs
TOCATHYTUM, SIKIO HAJJAaHO X04a O HalIMeHINIT 06CsT TOKa3iB, sKi CTOCy-
I0TbCS CIIpaBU. Y IPaKTUL JOKa3yBaHHA BiH MaiKe He 3aCTOCOBYETBC ™,

Cranpapt mepeBaru Oinpin Barommx pmokasiB (preponderance of
evidence) BBa)KaeTbCsl BUKOHAHMM, SIKIIO JOKA3M Ha MiATBEPHKEHHS II€B-
HUX OOCTaBMH IepeBa)kaTh MOKasy Ha IIATBEPHXKEHHsS MPOTUJIEXXHOTO.
Lleit craHmapT Ha3MBAIOTb TAKOXX OaTAHCOM IMOBIPHOCTEN Ta PO3KPMU-
BAIOTh 32 JIOTIOMOTOI0 KOHCTPYKIIii «CKopille Tak, HiX iHakie». Voro He
CITiJl pO3IJIANATHU AK TaKMUIA, 1[0 CTOCYEThCA OL[iHIOBAHHA TOTO, YN Bepcis,
nosuBada abo Bifnosifaya, € 6inbin BiporigHorw. Bin ckopimre crocyeTbes
TOTO, YN € BepCiA CTOPOHM, SIKa Hece TATap JOKasyBaHH:A, 61buI Biporiz-
HOIO 3 YpaXyBaHHAM BCiX HaJJaHMX 0Ka3iB, HDX IpoTuiexxHa iit. Tak, Bifi-
HOBiTHO 10 cTaTTi 25 3akoHy YKpainu «IIpo Mi>kHapogHMIT KOMepLiiiHMit
apOiTpax» SKIIO BiANOBifaY He IOfja€ CBOIX 3allepedeHb ILIOAO IIO030BY,
apbiTpak He MOXXe PO3L[iHIOBATK TaKe HEHOJaHHs caMo 1o cobi K Bu-
3HaHH TBepJKeHb [10311Baya, SIKIO0 CTOPOHN He JOMOBIMINCD TIPO iHIe”.
SIxmo BigIOBifgaY He CKOPUCTABCA CBOIM ITPAaBOM HaJaTy 3allepe4YeHHS Ta
TOKasM Ha iX MiITBepIPKEeHHS, 1€ He TOBMHHO PO3IJIAJATIACA SAK rapaHTisg
yXBaJIeHHA pillleHHA Ha KOPUCTb No3uBava. Tumosuti 3akon KOHCITPAJI
BKa3ye Ha Te, 10 TaKa BiICyTHICTb 3allepeyeHb MOXKe JIMIIe CIyTyBaTu

" Hixonenxo /1. M. JlokasyBaHHA B TOCIIOIAPCHKOMY CY/JOUMHCTBI : aBTOped. C. ... KaH[. I0pu.
Hayk : 12.00.04 / JI. M. Hikonenxko ; HAH VYkpainn. IH-T eKoH.-1IpaBoB. Jocmimk. — JloHelpK,
2004. — C. 13.

* Fleming James Jr. Sufficiency of the Evidence and Jury Control Devices Available Before Verdict /
Fleming James Jr. // Virginia Law Review. — 1961. — Vol. 47. — pp. 219-219.

#TIpo miKHapogHMit KoMepiitHmit apbiTpax: 3akon Ykpaiuu // Bigomocti BepxosHoi Pagn
Ykpainu. — 1994. — Ne 25. — Cr. 198.
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HifICTaBOIO /I PO3ITIANY CIIpaBy 3a HaJlaHUMU foKasamu. Hapith 3akon
Hipepnaupis npo ap6itpax (crartst 1040), ssKmit MiCTUTH HOIOXKEHHSI IPO
Te, [0 Y BUMAJKY HEHAJAHHS BifIOBijadeM 0OIPYHTOBAaHMX 3arepedeHb
apOiTpa>XHWIT CyJl IIOBMHEH yXBa/JIUTU pillleHHs Ha KOPUCTb II0O3MBaua,
MICTUTD 3acTepeXXKeHHs IO Te, [0 TaKuil 000B 130K iCHYE, SKILO TiMbKK
ap6iTpaXKHUIT Cyy He BUPIMINTD, 1J0 030B HE3aKOHHUII ab0 HeoOIpyH-
toBaHuil. [Tpy 1jpomMy ap6iTpakHUIT Cyl MO)XKe BMMararty Bifj Io3uBaya
HaJJaHHA JJOKa3iB JIA MiATBep/KeHH: OKpeMIX i1oro TBepkeHb™. [TpnH-
LVIIM TPAaHCHAiOHAJIBHUX LMBLIIBHUX Ipolueci, pospobneni YHIJPYA
CHi/IbHO 3 AMEPUKAHChKMM iHCTUTYTOM IIpaBa i peKOMeH/I0BaHi iX aBToO-
paMu I/t 3aCTOCYBAaHHS TAKOXK ¥ MDKHAPOFHUX apOiTpasKHUX IIpoLiecax,
nepen0avaroTh, M0 CYH (apOiTPasKHUIL CY/) MOXKe YXBa/TUTHU PillleHHs IPO-
THU BifIIOBifja4a, KU He CKOPUCTABCA CBOIM IIPaBOM OIIOHYBATH 3asBJIe-
HVIM ITO30BHUM BYMOTaM, SIKIIO [iiiiie BUCHOBKY, 1110 IT030B OOIPYHTOBaHO
Ta MiATBEPKEHO foKasaMu. []/ist yXBa/leHHs TAKOTO pillleHHs HeoOXifHUM
€ KPUTMYHNI aHaJIi3 0Ka3iB, HAIAaHVX [y HiATBEPI>KEHHS TI030BY .

CraHpapT 4iTKMX Ta NEePeKOH/MNBUX JI0Ka3iB (clear and convincing
evidence) BifjlIOBifja€ NepeKOHAHHIO B TOMY, 110 OOCTAaBMHY JIOBEJIEHO 3
BJMICOKMM pPiBHEM JIMOBIPHOCTI Ta II JOBEEHICTb BUIUIMBAE 3 PO3YMHOIO
OYEBUIHICTIO.

HajiBumym craHZapTOM I0Ka3yBaHHs BBa)KA€TbCA CTAHAPT «I11032
BCSKMM PO3YMHUM cyMHiBoM» (beyond reasonable doubt), mpuknagom 3a-
CTOCYBaHHS AKOTO € IOKa3yBaHH:A BYHM Y KPYIMiHa/IbHOMY CYIOUMHCTBI.

J. A. Illemernin BBaXka€ OKpEMUM CTAHIAPTOM JIOKa3yBaHHsA, KM
Mo>ke OyTM 3aCTOCOBaHMII Y MDKHapOZHOMY KOMepLiliHOMY apOiTpaxi,
CTaHJAPT prima facie, sKMit BiH BBaXkKa€ HIDKYIMM 3a GaaHC IMOBipHOCTEN
Ta PO3KPUBAE SIK TAKMUIA, Y AKOMY TBePIPKEHH: € I0Ka3aHUM, SKIIO BOHO
[IpaBRoNoAibHe y CBiT/Ii HasBHUX [OKa3iB 3a YMOBM HPUIYIIEHHS, LIO Y
MalibyTHbOMY BOHU He OyAyThb crpoctoBaHi. Ha Haury fymKy, 3 Takum

30 Arbitration Act of Netherlands of 1 December 1986, Code of Civil Procedure — Book Four:
Arbitration. — Pexxum gocrymy : http://www.jus.uio.no/lm/netherlands.arbitration.act.1986/

' ALI / UNIDROIT Principles of Transnational Civil Procedure adopted by the American Law
Institute (ALI) in May 2004 and by the International Institute for the Unification of Private Law
(UNIDROIT) in April 2004 // Unif. L. Rev. 2004. — No. 4. — p. 786.

32 [llemenun []. A. VIsMeHeHMe cTaHIApTa JOKA3bIBAHIS B MEX/YHAPOJHOM KOMMEPYECKOM apou-
Tpaxke // HoBbIe TOpU30HTHI MEXXIYHAPOAHOTO apburpaxa. Boim. 1 : ¢6. cT. / oz pex. A. B. Aco-
cxoBa, H. I. Bunkosoii, P. M. Xogbikuna. — M. : Vinporponuk Menna, 2013. — C. 190.
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Hi/IXOJJOM CK/Ia/{HO IIOTOUTICD, OCKIZTbKM BMKOHAHHSA CTaH/IapTy JOKa3y-
BaHHS BU3HAYAETHCS 32 pe3y/lIbTaTaMy OL[iHIOBaHHsS JOKas3iB I€BHOI 00-
CTaBUHU Y IX CYKYIIHOCTi, TOMY 3acTepeXeHH: PO Te, 10 CTAHJApT BU-
KOHaHMIA, K10 B Mali0yTHOMY J{0Ka31 He OyAyTb CIIPOCTOBaHI, He MOXe
OyTu 3acTOCOBaHe JIO CTAHAAPTY HOKa3yBaHHS, OCKIIBKY IIC/IA TOTO, SIK
OCTATOYHO NPUIHATO PillleHHSA IPO BMKOHAHH:A Yl HEBMKOHAHHSA CTaH-
HapTy JOKa3yBaHHA (JOBefIeHICTb Yy HeloBefleHiCTb oOcTaByHM) iHIIi f10-
Ka3¥ 3aKOHOMipHO IIPUMMATICh He IIOBMHHI.

Prima facie, IiJICHO, POSITIANAETbCA HAYKOBLAMMU AK CTaHHAPT,
IIPOTE 1€ CTaH/aPT HaJJaHH: [JOKa3iB, a He JOKa3yBaHHA B 1Ii/IOMY, AKUI 10
TOTO >K HE Ma€ yCTajIeHOTO BU3HAYEHHA. Y 3araJlbHOMY BUITIAJI B IPaKTH-
11l MDKHapOJHUX TPpUOYHAIB JI0TO PO3YMIIOTh SIK TaKuMii, 110 Hepefbdadae
HaJlaHHA [OKasy, AKNI € JOCTaTHIM [ MiITBEpI>KEHHA CTBEPHKYBaHOI
00CTaBMH, SIKIIO IPOTY HBOTO He BIUCYHYTO OOIPYHTOBAHIX 3allepeveHb.
JlatmHCBKMI TEpMIH «prima facie» («Ha IepIINii HOIIAA») O3HAYAE, L0 [10-
Ka3 € IOCTaTHIM JI/I1 PO3YMHOI'O BUCHOBKY Ha KOPUCTb TBEP[ KEHH:, Ha
HiITBEPIKEHHSI SIKOTO ITOT0 HaZlaHO™.

Ha Bipminy Big [I. A. lemenina 3. Mapocci, 3 AKUM MO>KHA ITOTOJY-
TUCh, BBOXKAE, 10 PiBEeHDb prima facie caM TakoX 3aleXWUTb BiJj CTaHAAPTY
TOKa3yBaHH, i SIKIIO /10 JOKa3yBaHH: 3aCTOCOBAHO BUIINIL CTAHAPT, IOKa3-
HVIK, SIKVI CBIfYNUTD IIPO BUKOHAHHS TATAPS prima facie, 6yme TaKOX BUILMM™.,

MooxHa AiiiTi, TaKVM YMHOM, BUCHOBKY, 1110 CTAHAAPT prima facie
He € MeHIII CYyBOPYM y TOPIBHAHHI i3 cCTaHZApPTOM 6a/IaHCy IMOBIPHOCTeIL.
Bouu B3araii € pisHomopsigkoBuMyu Kareropisimu. CranpmaptT prima facie
3aCTOCOBYETDHCSA /1A OL[iHIOBAHHSA TOTO, YM CTOPOHA B OCTaTHII Mipi BI-
KOHaJIa CBill 000B’SI30K 3 HaJJaHHA JJOKa3iB, a6y MOXKHa OY/I0 3BepHYTUCS
1,0 1HIIIOI CTOPOHM TIO BifIIOBifAb Ha HaJaHi TBEP/>KEHHA Ta BifOBifHI IM
mokasu. HaromicTb, cTaHgapT OanaHCy iiMOBipHOCTel abo iHmmMIl cTaH-
IApT AOKa3yBaHH:A 3aCTOCOBYETDHCA 3a pe3y/IbTaTaMy PO3IJLAMY BCi€el clipa-
B1 200, SAKILO TOYHillle, 3a pe3y/IbTaTaMyi OCTATOYHOTO OL|iHIOBAHHS I0Ka-
3iB IIeBHOI 0OCTaBMHI.

3 Pfitzer J. H. Burden of Proof in WTO Dispute Settlement: Contemplating Preponderance of the
Evidence by James Headen Pfitzer and Sheila Sabune. — Geneva : International Centre for Trade
and Sustainable Development (ICTSD), 2009. — p. 7.

3 Marossi Z. Evidentiary Obligations in Contemporary International Litigation : PhD in Law Thesis
/ Zeinalabedin Marossi. — University of Amsterdam, 2008. — p. 97.
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Ha myMKy HayKoBIB Ta IPaKkTUKiB apOiTpaKy y ZOKasyBaHHI y
MDKHapOJHOMY KOMepLiiiHOMYy apbirpaxi HalfuacTile 3acTOCOBYETD-
Cs caMe CTaHAapT IepeBarm OibIl BaroMmx mokasiB (preponderance of
evidence), X04a IIPAaKTUKM 3 KpaiH KOHTMHEHTAJIbHOI CHCTEMMU TSDKIIOTH
1o Oi/IbII BICOKOTO CTAaHAAPTY AOKasyBaHH:. BogHovac 1s BigMiHHICTD Y
HiXofiaX BUJJA€ThCsA He KPUTUYHOW. PiBeHDb HoBeneHOCTI, BUpOOIeHnIt y
MDKHapOgHOMY KOMepLiliHOMY apOiTpaxi, y Oyib-AKOMY BUIIQ[IKy TsDKie
1o ¢popmynu O6anmaHCy IMOBIPHOCTeNT «CKOPpillle TaK, HiX Hi», HDK [0 «1103a
BCAKUM CyMHiBOM»*. Xo4a y BUIajKaX, KOJIJM CTOPOHA CTBEPIKYE HPO
IIAXPaliCTBO Y KOHTPAKTHUX BiJHOCMHAX, apOiTpaXHMII Cyf, Ha TYMKY
I Konpie e CinbBa, TOBMHEH 3aCTOCOBYBATHU 6i/IbII BUCOKUIA, HiXK 3BMYAIL-
HO, CTaHZIAPT JOKa3yBaHHA™.

Ha nepeBakHe 3aCTOCYBaHHSA CTaHAAPTY IepeBary OilbIl BaroMmux
IOKa3iB BKasye TaKoX apOiTpaxkHa IpakTuka. Tax, pillleHHAM apOiTpaKy
3a pernamenToM Pefepalii acowialiit 3 TOPriBIi 0/1iAMM, HACIHHAM Ta XI-
pamu (FOSFA) Bin 07.09.2011 poky Ne 4219 xoMIaHito-IoKymus 0yo 30-
60B’s13aHO CIUTATUTY KOMIAHII-[IPOAABII0 3a00PTrOBaHICTh 32 JOTOBOPOM
KyniBmi-pogaxy. IIpu 11poMy, 3 TeKCTy apOiTpa>kHOTO pillleHHS BUIHO,
0 apOiTpa>KHUII CyJ, He MaB MOXK/IMBOCTI Ofiep)XaTy HOKYMEHTH, SAKi O
HiATBEpPKYBaIM Ofiep>KaHH:A IOKYIIleM TOBapy (KOHOCaMeHTIiB), IpoTe
BM3HAB JIOCTATHIM JIOKa30M aKT 3BipAHHA PO3PaXyHKiB, B AKOMY, OKpiM
HiATBep/pKeHHs 60Pry IOKYIILS ITepef POAaBLieM, BKa3aHo, 110 Lieli 60pr
BUHIK Yy 3B’5I3Ky 3 [I€lL[0 iHIIMM KOHTPAKTOM, YK/IaJeHIM Mi>K CTOpPOHAMIL.
Apb6iTpaskH1it Cyp, BpaxyBaB Te, L0 y HACTYIIHOMY JOKYMEHTI, IIOJjaHO-
My AK JOKas3, a CaMe B JIMCTi IOKYIIL, YiTKO BKa3aHO, 10 BU3HAHMI HUM
60pr BUHNK CTOCOBHO TOBapy, IOCTAB/ICHOTO 33 KOHTPAKTOM, 10 € IIpefi-
MeTOM Lboro posrmamy. Ha mymky ap6iTpakHOro Cymy, JUCT MOKYIILLS
OyB IIepEeKOH/IMBUM JJ0OKa30M Ha IiATBEPIXKEHH: TOBOMIB IPOABIIS, KM
HOKYyIlellb He 3Mir BifNIOBIZHMM YMHOM MNOSCHUTU abO CIpOCTyBaTu™.
Sk BupHO, apOiTpaxkHMil Cyy He MaB JJOKa3iB, sAKi O 4iTKO i epeKOHINBO

* Wyss, Lukas F. Trends in documentary evidence and consequences for pre-arbitration document
management // International Arbitration Law Review. — 2010. — Issue 3. — pp. 118-119.

% Conde e Silva, Gui ]. Transnational Public Policy In International Arbitration : PhD in Law Thesis
/ Gui J. Conde e Silva. — London : Queen Mary College, University of London, 2007. — p. 230.

¥ VxBama anensAuiitnoro cygy Opecbkoi obmacti Bix 05 uepsHa 2013 poky y cmpasi
Ne 22-11/785/4523/13. — Pexxum focTymy : http://www.reyestr.court.gov.ua/Review/31772849.
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BKa3yBa/li Ha iCHyBaHHs [eBHNUX 0OCTaBMH, @ BUXOZUB 3 TOTO, IO 3 ypa-
XYBaHHSM HaJIaHVX JIOKa3iB Oi/IbII TepPEeKOHTNBUMI € TBEPIPKEHHS OffHi€l
CTOPOHM IIPO iCHYBaHHS 0OCTAaBMH, HDK IIPOTUJIEKHE.

IHopi 3’AcyBarTy, SIKUIT CTaHAAPT OYB 3aCTOCOBAHMIT apOiTPa>KHIM
CYJIOM, MOYKHA Ti/IbKM 3 aHa/Ii3y BCbOTO apOiTPaXKHOTO pillleHH:, OCKi/IbKYI
OKpeMi croBecHi (GOpMyIU He HAIOTH VABJIEHHA PO NPUITHATUI piBeHb
JIMOBIpHOCTI. B ap6iTpakHilt mpaKTuii Tparvisil0TbCsT BULIAKIA, KO [ie-
AKi TBEPHYKEHHA CTOPIiH IPUIMAIOTBCA apOiTpaMyl «1103a BCAKOTO CYMHi-
By»*, OflHAK BUKOPUCTAHHA TAKUX CTIOBECHUX (POPMYN HE CBiTUMTD MPO
3aCTOCYBAaHHS CTaHJAPTY «I103a BCAKOTO PO3YMHOTO CYMHIBY» .

Sx 3asHavarorp O. JlangonsT Ta b. Pis3 Hin, HagsBuyaiino pizgkic-
HVMIU € BUIIAJKM, KON apOiTpy BIIKPUTO IOCHIAIOTHCS Ha IIeBHMIL CTaH-
JApT NOKAa3yBaHHA, AKUI HUMM 3aCTOCOBAHO. [I/11 IbOTO € HM3Ka IPUYMH.
[lo-mepie, Ha BiIMiHYy BijJj TATapsA JOKa3yBaHHHA, CTAHJAPT OKAa3yBaHHSA
Mo>ke OyTI OGIbII OOIPYHTOBAHO OXapaKTepU3OBaHMII K MIPOLeCyalbHe
MUTaHHA. ApOIiTpM CXM/IbHI 3a/IMIIATH «B TiHi» OKpeMi IIpoljecyanbHi Mo-
meHnTH. [To-npyre, Ha BiiMiHY Bif HallilOHATbHUX CYAiB, apOiTpask KOPUCTY-
€TbCs O1/IBIII0I0 CBOOOMOI0 ¥ IUTAHHI YXBaleHHs ap6iTpa>KHOro pillleHHs.
BigHocunn Mix apbiTpoMm Ta cTopoHaMn € 6ibin HedbOpMaTbHUMU, HIXK
MDK CTOPOHaMI Ta Cyfifielo y HaljioHanbHOMY cypi. [lo-Tpere, Ha Bigminy
BiJj 3aAB CTOPIH IIOJO TATaps JOKasyBaHHH, AKi € YaCTMMM B MDKHapoz-
HOMY KOMEPLIiTHOMY ap6iTpaxi, 3as1BU [OTO CTaHJApTY JOKa3yBaHHA €
moBoii pigkicaumu. Ilo-dyeTBepTe, MDKHApOLHMIA, a CKOpillle MiXKKYJIb-
TYpaJIbHUIL, XapaKTep MDKHAPOJHOIO KOMEPLIIHOTO apOiTpaxy crpuse
BifiXOZy Bifi pOpMaIBHOrO 3aCTOCYBAHH IIPOLIEAYPHUX HOPM, BIaCTUBIX
OJHIVI ITPaBOBill CUICTEMI, Ha KOPMCTD «3MillIAHOTO» y KYJIbTYPHOMY IlIaHi
X0y, AKUII HOENHYE 3acafiy Ta 6araro B YOMY € KOMIIPOMICHMM Mix
IIpaBOBUMM cycTeMaMIL. [To-Ir'sATe, OCKiNMbKM MbKHApOHIMIT KOMepLiTHNIT
apbiTpak 00CIyroBye KOMepIiiiHuii 00ir, 1ie JUKTy€E HMEeBHY MOCTYIUIU-
BiCTb CYBOPOTO IOPUAMYHOTIO aHA/Ii3y Ha KOPUCTD 3T0POBOTO IIy3Hy™.

* ITus. Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, Award
of 21 February 2005 (Young chickens case). — Pexxum ocrymy : http://www.cisg.law.pace.edu/
cisg/wais/db/cases2/050221sb.html

¥ Landolt P. Burden and Standard of Proof in Competition Law Matters Arising in International
Arbitration by Phillip Landolt and Barbara Reeves Neal / EU and US Antitrust Arbitration. A
Handbook for Practitioners. — Volume 1. — Edited by Gordon Blanke and Phillip Landolt. —
Kluwer Law International BV, The Netherlands. — 2011. — pp. 159-160.
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Mu LinTKoM MOXXeMO NOTOAUTHUCH i3 TBEPIKEHHAM IIPO HEYacCTi
BUIIAJIKM BU3HAUCHHs CTaH[JAPTY OKA3yBaHHA B apOiTpaXKHUX pillleHHAX
Ta 3 BUK/IAleHUM OOIPYHTYBaHHAM. BogHOUac 1ie He CBifUUTD, IO CTaH-
HapT [JOKa3yBaHHA € CYTO TEOPETHYHMM KOHCTPYKTOM. B apbirpaxHiit
IIPaKTUILi BCe )X MAIOTh Miclje BUNAKM, KOMM apOiTpy 4iTKO BKasyoTb
3aCTOCOBAHMII HUMM CTaHAApT. Tak, y crpasi 2007 poky, sSIKy PO3ITIAHYB
apb6itpakuuit cyn 3a permamentoM SCC, ogHOOCO60BUIT apbiTp BKasas
Ha 3aCTOCOBAHNIT HMM CTaHAapT bamaHcy iMoBipHOCTeir. Ha «gocTaTHIO
JIMOBIpHICTb» IK OCHOBY BUCHOBKY IIPO iCHyBaHHA IIeBHOTO (paKkTy BKa-
3aB TakoX apbirpaxkumit cyg NAI y pimenni 2002 poxy*. Bxxura ap6ir-
PaKHUM CyIOM, IKUIT pO3IIAHYB CIIpaBy 3a permameHToM SCC, y pitieHHi
2007 poky dopMyna «cKopille Tak, HiXK iHaKIIe» TaKO>X BKasye Ha 3acTo-
CYBaHHS CTaHAAPTy OalaHCy IMOBipHOCTeI .

TpannsaeTbca TakoXX BCTAaHOBJIEHHA CTAHIAPTY B MPOLECyaTbHUX
HopMmax. OfHUM 3 Heb6araTboOX BUIAIKIB 3aKpilUIeHHA B apbiTpakKHOMY
perlaMenTi cTanfapTy goKasyBaHHA € lIponecyanbumii kopekc Haio-
HaJIBHOTO apbiTpaxxHoro Gpopymy, opHiel 3 mposigHux ycranos CIIIA, 3a
PpernaMeHTOM AKOI pO3INIANAITh KOMEPLiliHi Ta JOMEHHI CIIOpU, B TOMY
uicni MbkHapopHi. et apbitpaxumit pernament y crarri 37 (I) Bcra-
HOBJIIOE HeOOXITHICTb 3aCTOCYBaHHSA CTaHIAPTY OanaHCy IMOBipHOCTeIT,
SKIIO TIIBKM CTOPOHM He JOMOBWIKCH IIPO iHIlle ab0 iHIlle He BCTaHOBIIE-
He IIPaBOM, IO IifIJIATa€ 3aCTOCYBaHHIO.

Cmandapm 00Ka3ysanHs modxe Oymu 6Crnano81eHuti y npasi, AKUM
Kepyemucs apoimpaxcHuii cyo 8 npoueci 00ka3y8ants, y npasi, wyo nionizae
3acmocy8anHio, a Mmakox: 8 y200i CrmopiH.

3acTocyBaHHA y IepeBaXKHill 6i1bIIoCTi BUIIAAKiB CTaHAApTY Oa-
JIAHCY /IMOBIpHOCTEIl BUNAETbCSA OOIPYHTOBAHUM, 3Ba>KAIOUV Ha IIPUH-
LIMIIM 3MarajJibHOCTI Ta OJJHAKOBOTO CTABJIEHHA O CTOPiH, AKi 3HAYHOIO
MipOI0 CTPMMYIOTh BJIAcHi iHiljiaTuBM apOiTpiB y 3’scyBaHHI 00CTaBMH

0 Stockholm Chamber of Commerce Arbitration Award of 5 April 2007 (Pressure sensors case). —
Pexxum foctymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070405s5.html

41 Netherlands Arbitration Institute Award of 15 October 2002, Case No. 2319 (Condensate crude
oil mix case). — Pexxum gocrymy : http://cisgw3.law.pace.edu/cases/021015n1.html

# Stockholm Chamber of Commerce Arbitration Award of 5 April 2007 (Pressure sensors case). —
Pexxum octymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070405s5.html

# National Arbitration Forum Code of Procedure, effective August 1, 2008. — Pexxum goctyiy :
http://www.adrforum.com/users/naf/resources/CodeofProcedure2008-print2.pdf
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CIpaBM Ta CTAB/IATH IX B YMOBY, KOJIY BOHY IIOK/Ia/Ial0ThCA HAa apryMeH-
TH CTOpIiH.

3BUYATHO, 3BYKAOYM HA Te, 1[0 B apOITpakHill IpaKTHIl, K mpa-
BIUIO, 3aCTOCOBAHMII apOiTpaMy CTaHJAPT JOKa3yBaHHSA HMMU YiTKO He
BU3HAYAETHCSA, MY PO3YMIi€MO, IO AUCKYCid PO CTAaHAAPT NOKA3yBaHHSA
MO>Ke BBA)KATHCA TAKOIO, 1J0 Ma€ IIepeBA)KHO TeOPEeTUYHY LiHHICTb. Bopi-
HOYaC yCBiJOMJIEHH: ap6iTpaMu TOTO, 10 IPYHIMAI 3MaraJbHOCTI BIMa-
rae Bifj HUX 3aCTOCYBaHHsI CTaHAAPTY HOKAa3yBaHHs, SIKUIT He Iepenbadae
BCTAHOBJIEHH: 00CTaBIH 3 HEBUIIPABIAHO BYCOKOIO IMOBipPHICTIO, TOBVH-
HO JJOIIOMOTTV YHMKHYTU CUTYalii 6e3IifcTaBHOTO IOK/IafleHHA Ha CTO-
POHY HaJMipHOTO TATapsA NOKa3yBaHHHA, a OT)Ke i MOPYIIEHHSA 3raJJaHOro
IPUHLMITY 3MarajbHOCTI.

1.3. [1PABO, 9KMM PETYAIOETLCH AOKA3YBOHHS

Y BiTUM3HAHIN Ta pOCIiICKiil IIPaBOBiil HayLi JOKa3yBaHHA IIpU-
JIHATO POSITIAJATY AK IHCTUTYT, AKUI CKIafla€ YIOPANKOBAHY CUCTEMY
HOPM, IO PEeTyJIIOITh Jis/IbHICTb 3 BCTAHOBJIEHHSA OOCTaBMH, AKi MAlOTh
fopuayHe 3HaueHHA™. Jlesaki JOCTTHMKY aKLIeHTYIOTb yBary Ha eJleMeHT-
HOMY CK/IaJii IHCTUTYTY Ta BU3HAYAIOTh JJOKa3yBaHHA SIK IPaBOBUII iHCTU-
TYT IMBi/IBHOTO IIPOLIECY, IO € CYKYITHICTIO HOPM IIMBiIBHOTO ITPOLIECYalb-
HOTO IIPaBa, SKi Pery/IolTb METY, IPeAMeT, IIpoLjec i 3aco0M JOKa3yBaHHs
B cygounHcTBi®. JI. O. boyapoB, HaTOMICTh, BKa3ye Ha HEOTHOPIIHICTD I0pU-
JVYHOTO 3MICTy IOKa30BOTO IIPaBa, IKa BUABJIAETHCA B TOMY, 1[0 JIOTO YTBO-
PIOIOTD SIK IIPOLIeCyaIbHO-IIPABOBi, TaK i MaTepia/IbHO-IIPaBOBi eTeMeHTn ™.

Y 3axifHiil IpaBOBiil TPAANIII BXXVBaHNUM € IOHATTA «JOKa30Be
npaso» (evidence law), sike y Teopii TaKOXX pO3IVIANAIOTD Y By3bKOMY Ta

“ Baynun O. B. JlokasaTenbcTBa U JJOKa3bIBaHUE B TPAXKIAHCKOM CYIOIPOU3BOJCTBE : yueOHOE
nocobue / O.B. baymun, JI. I. ®unbyenko; mop obur. pex. O.B. baymnna. — Boponex : V3za-
TeTbCTBO BOPOHEKCKOr0 roCy/lapCTBEHHOTO YyHUBepcnuTeTa, 2006. — C. 11.

* IOpuanyHa eHIMKIonesis : B 6 Tomax / Pex. xo.: 10. C. lllemuryyenko ra in. — T. 2: I-M. —K.:
«YKp. eHIIMKILY, 1998. — C. 271.

¢ bouapos JI. O. JlokasyBaHHA y IPABO3aCTOCOBYN [iA/IbHOCTI: 3ara/IbHOTEOPETUYH] MUTAHHS:
aBToped. AuC. ... KaHj. opup. Hayk : 12.00.01 / JI. O. bouapos ; HanionanbHa opujyndHa aka-
nemis Ykpainu im. fIpocmasa Mypaporo. — X., 2007. — C. 11.
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HIMPOKOMY 3HaY€HHAX. Y By3bKOMY 3HaY€HHI I0Ka30B€ IIPABO PO3YMIIOTh
SIK TaKe, L0 PEry/IIO€ NisUIbHICTD 3 BUABIeHHs ¢akTiB. IIpy npomy iHmm
[IMTaHHS, OB sI3aHl 3 Li€I0 AiSUIPHICTIO, PO3ITISAITHCS SIK JOTUYHI abo
HaBiTb fK TaKi, 110 IOBMHHI 6yTU BUHeceHi 3a MexXi JOKa30BOro Ipasa.
Hampuknaf, TakuMu € IMTaHHA NOKa30BUX IPUBieiB, AKi 32 CBOEIO CyT-
TIO IIPOTHUCTOATD BUAB/IEHHIO PAKTIB i TAKIIOTD 1O KOMIIIEKCY IIPaBOBUX
HOPM, fAKi 3a0e3ne4yioTh 3aXxucT iHdopMallii, a He 0 JoKa30Boro mnpasa®’.
Y mmpoxoMy 3Ha4eHHi JOKa30Be IIPaBO MOXKE PO3IJIANATUCS K KOMILIEK-
CHMII IIPaBOBMII iIHCTUTYT, AKUI 06’ €JHYE HOPMM 1100 OKa3iB Ta JjoKa-
3yBaHHsI 3 IPOLieCYaIbHNUX ranyseil. Take 06’ eZHaHHS iHOAI Ma€e pe3ybTa-
ToM KomudikoBaHumit akT (Hampukiazn, OegepanpHi MpaBuIa Ipo JOKa3N
CIIA*, Kopexc noxasysanusa Hooi 3emannii®).

JIns BUOKpEM/IEHHSA JJOKAa30BOIO IpaBa B MXXHapPOJHOMY KOMep-
LifiHOMY ap6iTpaxki sIK KOMIIZIEKCHOTO MPAaBOBOIO IHCTUTYTY, Ha HAIIy
OYMKY, HEMAa€ NOCTATHIX IiJCTaB 4Yepe3 HAaJEXHICThb IPAaBOBUX HOPM,
AKI PEryaIolTh JiAIbHICTD 3 JOKA3YBAaHHsA, JO Pi3HUX IPABOBUX CUCTEM.
Skio 3aranbHi 3acagy JOKasyBaHHSA MOXYTb OyTHU BU3Ha4YeHi Y 3aKOHO-
IAaBCTBI PO MDKHAPOTHNIT KOMEPIITHNIT apOiTpaXk KpaiHu Miciis apOiT-
Paxy, TO CIeliaJibHi HOPMU MOXXYTb OyTHM BMillleHi B aKTax Marepiaib-
HOTO IIpaBa, fIKe MiJIArae 3aCTOCyBaHHIO 10 CYTi CIOpY i AKe Ha/lIeXUTb
To iHIIoi IpaBoOBOI cucTeMu. TaKMM YMHOM, HOPMM, AKMMY BPEryIbOBAHO
[OKa3yBaHHs Y MDKHApOZHOMY KOMepLiTHOMY apOiTpaki, y Iie MeHIIii
Mipi BifITIOBiZjal0Th BM3HAYE€HMM Y IIPABOBiil TeOpii 03HaKaM IPaBOBOTO
iHCTUTYTY, 30KpeMa, 3aKOHOJABYIlI BiTOCO6/IEHOCTI.

OpHak, Te, 110 PeTy/TI0BaHHA /I0KasiB i JoKasyBaHHA y MXKHapOJ-
HOMY KOMEepLiTHOMY apOiTpaxi 3[iliCHIOETbCS HOpMaMI, SIKi Ha/leXaTb
[0 Pi3HMX NPABOBUX CUCTEM, HE CTBOPIOE NMPOTUPIY Y PO3YMiHHI IIbOTO
asumia. HapiTh B acmekTi HalliOHabHMX CY[IJOBMX IIPOLECIB, HA JJyMKY
HayKOBLiB, 30KpeMa, I. B. PemeTHikoBoi, CyKyIHICTb HOPM, AKUMU Bpe-
Ty/IbOBaHi IOKa3y, B3arajai He MO>KHA BBa)KaTl IIPAaBOBMM IHCTUTYTOM, a
MO>XKHA JIMIIEe TOBOPUTY IPO iCHYBaHHA TaKOI KOMIUIEKCHOCTI, IiJj KO0

7 Stein, Alex. Foundations of evidence law / Alex Stein. — Oxford University Press, 2005. — p. 3.

* Federal Rules of Evidence (Enacted by Public Law No. 93-595, January 2, 1975; with amendments
as of December 1, 2013). — Pexxum gocrymy : http://www.law.cornell.edu/rules/fre

¥ Evidence. Report 55 — Volume 2. Evidence Code and Commentary. — August 1999, Wellington,
New Zealand. — 291 pages.
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i pO3yMITU HEMO>K/IMBICTD BUpIilLlIeHHA cIIpaBu 6e3 peaizalii B mpore-
Ci JOKa3yBaHHsI 3ara/libHUX (TUX, 110 MICTATBHCS y 3arajibHilt 4acTuHi mpo-
IjeCya/IbHOTO IIpaBa) Ta Crelia/bHUX (BMIlLEHNX Y CIel{aIbHill YacTuHi
IIPOLIeCYa/IbHOTO IIpaBa Ta y MaTepialbHOMY IIpaBi) HOPM Y CYKyIHOCTI™.
Bepyur MoOBY Ipo IpoliecyaibHe IIPaBO B MDKHapOZHOMY KO-
MepuiitHomy ap6itpaxi (lex arbitri) Ax mpo cucremMy HOPM, sIKa CIIpaB-
Jisi€ HailO1IbIINIT BIUIMB Ha JisUIBHICTD 3 JOKa3yBaHH:, MM IIOBMHHI YiTKO
BiJIMEKOBYBaTU JIOTO BiJ} IIpaBa, AKUM KEPYIOTbCA Cy[y y HalliOHaJTbHMUX
CYIOBUX IIponecax. Y HayKOBO-IIPaKTM4YHill JIiTepaTypi nepeBakae Iif-
Xifl, BIITIOBiHO O AKOTO IpoLieCyajibHe 3aKOHOZABCTBO KpAaiHM Miclid
apOiTpaxy, TOOTO 3aKOH, SIKMM KepYyIOTbCs HAalliOHAJIbHI CyAU NpK PO3-
IJIAAL aHaIoriYHoI Kareropil cipas (lex fori), He Hmifjsirae 3aCTOCYBaHHIO
y MDKHapofHOMYy KoMepliiiHoMy apbirpaxi’. BopHouac, sk 3asHadae
C.I. CrpoHr, cepes, HOMWIOK, Ki pOOIATb NPaKTUKU-NIOYATKIBI Y MiK-
HAapOJHOMY KOMEPLiTHOMY apOiTpaxi, epuicTh MOCifaTh Ti, IKi OB’ -
3aHi i3 MOCHJIAHHAMM y IMTaHHAX OKAa3yBaHHA B apbiTpaxi Ha migxomu
Ta HOPMU, AKMMM KePYIOTbCS CY/U Y Hal[iOHa/IbHMX npoljecax™. Ha fymKy
HesAKMX JOCITHMUKIB, poLjecyarbHe 3aKOHOZIAaBCTBO Miclist apOiTpaXKHOTO
POSIIAMLY BCE XK Biflirpae BayK/IMBY PO/Ib Y PEry/I0BaHHi JOKa3yBaHHA B ap-
6iTpaskHoMy mpoueci. Tax, I. Hikipopos 3a3nauae, 1110 0Kpemi i10ro Hopmu
3aCTOCOBYIOTHCS IO MPOLeCy 6e3rocepesHbo, iHIN — 3a aHamorien™.
JificHO, TPamIsI0TbCS BUMIAKY 3aCTOCYBaHHsI lex fori B apbiTpaxi.
Taxk, apbiTpaxkHi cyau, ki posriapanu crnpasu 3a permamenToM CIETAC,

%0 Pewemnukosa V. B. [loka3piBaHMe B TPXKAaHCKOM IIpoliecce: y4ye.-mpakT. mocobue / V1. B. Pe-
meTHykoBa. — M. : Mi3parennctso I0paiit; V] IOpaiit, 2011. — C. 17, 18.

*! Landolt P. Arbitrators’ Initiatives to Obtain Factual and Legal Evidence / Phillip Landolt //
Arbitration International. — 2012. — Volume 28, Issue 2. — p. 184; Goode R. The Role of the Lex
Loci Arbitri in International Commercial Arbitration / Roy Goode // Arbitration International. —
2001. — Vol. 17. — No. 1. — p. 36; Jacquet J.-M. Dispute Settlement International Commercial
Arbitration: 5.5 Law Governing the Merits of the Dispute / Jean-Michel Jacquet // United Nations
Conference on Trade and Development. — United Nations, New York and Geneva, 2005 —
p. 3; Baniassadi M. R. Do Mandatory Rules of Public Law Limit Choice of Law in International
Commercial Arbitration / Mohammad Reza Baniassadi // Berkeley Journal of International
Law. — 1992. — Vol. 10, Issue. 1, Art. 2. — p. 84.

32 Strong S. 1. Research in International Commercial Arbitration: Special Skills, Special Sources
/ S.1.Strong // The American Review of International Arbitration. — 2009. — Vol. 20. —
No. 2. — p. 136.

* Huxugopos V. JlokasaTenbcTBa B MEXYHApOJHOM KoMMepueckoM apbutpaxe / V. Hukudo-
pos // XosaitcTBo u mpaBo. — 2001. — Ne 10. — C. 121.

31



Teopid i NPOKTUKO AOKA3YBAHHS Y MDKHOPOAHOMY KOMEPLLIMHOMY APBITPOXI

iHOZII 3aCTOCOBYBanM IIOJIOKEHHA IOCTaHOBM Bepxosnoro Hapopnoro
Cyny KHP, sika cTocyBanach NpakTUKM JIOKa3yBaHHs, K JIXKEPeNno Mpo-
L[eCya/IbHOTO IIpaBa IIpY BUPIIIeHHS cIpaBy’’. 30BHILIHbOTOPrOBeIbHMIL
ap6itpaxuuit cyp, Toprosoi manatu Cepb6ii y crpasi 2005 poKy Takox BU-
3HAaB 3a MOXK/IVMBE 3aCTOCYBAaTV CepOCHKUIT LMBUIBHMII IIpOLeCyalTbHMIL
3aKOH fAK BTOPMHHE JI)K€Pe/o IIPOLeCya/JIbHOTO IIpaBa y NUTAaHHAX JOKa-
3iB*. Apbirpakuuit cyn ToproBo-npomuciosoi nanatu bypamemry, 06-
I'PYHTOBYIOUM CBOI IIPOLIECYasIbHi [Iii 3 Oflep>KaHHA T0Ka3iB, Bij3HAYMB, 1[0
BOHU BifITIOBiJJaloTh HOPMaM IIPOIECYa/IbHOTO 3aKOHY KpaiH II031BayJa Ta
BiilIOBifjaya, BKasaBIIM KOHKPETHI HOPMU I[UX 3aKOHiB*®. BogHouac Taka
IIpaKTMKA HE CBi[YUTb IPO iCHYBaHHA a/JIbTEPHATUBHOIO IJXOARY, AKUI
Oy MmifTpUMyBaB 3aCTOCYBaHHs Hal[iOHATbHOTO IIPOLeCya bHOIO IIpaBa B
MDKHapofHOMY KoMepLilfHOMy ap6iTpaxki. OnocepenKkoBaHUM MigTBep-
IXXEeHHSIM IIbOTO € Te, 1[0 BOHA He IIOLIMpeHa Y HailOiIbIll aBTOPUTETHNX
MikHapopHyx apbiTpakHux cucremax (ICC, LCIA, AAA Tomo), a ap6ir-
paxx CIETAC, aknmit Xo4a 1 HaJIEXUTD O «IEPIIOTO €IIEIOHY» CBiTOBUX
ap6iTpaXKHMX 1IEHTPIB, 0 OCTAHHBOTO Yacy OYB 0BOJIi KOHCEPBATUBHMIL i
opieHTOBaHMIT Ha 06CIyroByBaHH:A TOTpeb MbkHapoaHoi Toprisni Kurato,
1[0 IIPU3BEJIO 0 Oi/IBIIOro BIUIMBY Ha 1110 CUCTEMY KUTAIChKOI lep>KaBHOI
CUCTeMU IPABOCYAAS, HDK MDKHAPOGHOI apOiTpaXKHOI MPAKTHKIL.
OOrpyHTOBaHOIO BUJAETbCA HYMKa, IO IIpOLiecyajbHe IIPaBo,
AKUM KePYIOTbCA HalliOHaJIbHi Cya), HE PETY/IIOE NisANbHICTD 3 JOKa3yBaH-
Hs B apOiTpaxi, AKIIO TIMBKM CTOPOHU He JOMOBMINCD IIPO JIOTO 3aCTO-
CyBaHH: ab0 3aKOHOZIaBCTBOM CIIeLia/IbHO He MepefbadeHo i1oro 000B’ 13-
KOBIiCTh. B 0CTaHHBPOMY BMIIQJIKy MOBa Jifie CKOpillle PO BUHATKMU, AKi
OJJHaK TPAIUIAITbCA. Tak, IpoliecyaabHe 3aKOHOZABCTBO Hosoi 3emanpil
BUK/IIOYAE 3 IO/ CBOTO PETYNIOBAHHA BiIHOCMHM 3 PO3IJIALY CIpaBU B
apOiTpaxi, OflHAK BCTAHOBJIIOE CIIellia/lbHe IPaBWJIO IIPO Te, IO CBiKYU B

* CIETAC Arbitration proceeding, Award of 23 March 2007 (Offset printing machines case). —
Pexxum pmocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070323c1.html; CIETAC
Arbitration proceeding, Award of 24 July 2007 (Flexo label printing machine case). — Pexxum
mocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070724c1.html

% Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, Award of 21
February 2005 (Young chickens case). — Pexxum pocrymy : http://www.cisg.law.pace.edu/cisg/
wais/db/cases2/050221sb.html

*¢ Arbitration Court of the Chamber of Commerce and Industry of Budapest 5 December 1995
Budapest Arbitration proceeding Vb 94131 (Waste container case). — Pexxum pocrymy : http://
cisgw3.law.pace.edu/cases/951205h1.html
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apOiTpaki KOPUCTYIOTHCS TUMIU )X IIPUBINesIMHU Ta iIMyHITeTOM, sIKi HagaHi
M y HaIliOHaJIbHUX CYIOBYX ITpoIjecax’’.

CTOpOHM MOXYTb JOMOBUTHCDH IIPO 3aCTOCYBAaHHS OKPEMUX IIO-
NoXeHb lex fori abo BU3HATHU JIOrO 3aCTOCYBaHHS HEOOXiTHMM B LioMy
HACTi/IbKYM, HACKIZIbKM IIeé MOXX/IMBO, BPAXOBYIOUM PiSHMUIIO MK MiXKHa-
POZHVM KOMePLitHUM ap6iTpa)keM Ta HalliOHAJIbHVUM CY[JO4MHCTBOM. Ap-
6iTpy TaKOX MOXYTb y Tiil 4 iHIIii Mipi MOKTAafaTUCA HA OKpeMi HOpMU
HalliOHa/IbHOTO IPOLIECYa/IbHOTO 3aKOHOflaBCTBAa. OHAaK TaKe BMKOPU-
CTaHHA LUX IIPOLleCyaJIbHUX IIPUIUCIB C/IiJ] PO3I/IALATU B OfTHOMY BUIIAZIKY
K CK/Ia[i0BY YaCTMHY YTOAM CTOPIH (apOiTpaskHOI yroan), a B iHIIOMY —
sK peanisanifo apbiTpamMu CBOIX TOBHOBA)XXEHD I[OfI0 BU3HAYEHHS IOPALKY
apOiTpaXkHOro po3riAny. B iHmmx BumagKax HOpMM HalliOHATbHOTO IIPO-
1|eCyaIbHOTO 3aKOHOJIABCTBA He 3aCTOCOBYIOTbCS SIK YacTHa lex arbitri.

Ha npakTnni x, Ak 3asHavatorh @. Jlangonst Ta b. Pis3 Hin, ap-
6iTpn onmparwThcs Oyab-sAKuM crpobam 3poburtn lex fori 060B’s13KOBUM
I 3aCTOCYBAHHS IIPY BUPIIIeHH] HUMM CIIPaB, HaBiTb AKIIO B apOiTpa-
HOMY 3acTepexxeHHi abo iHIIIiT FOMOBIEHOCTI CTOpPiH MOBa Jifie PO iHKO-
KOPIIOPYBaHH: IIPOLIeCyalbHOTO IIpaBa Micus apbiTpaky abo Oypb-saKoi
inmoi ropucauKUii. ¥ TUX BuIafIKaX, KOJIM BMUPILIEHHIO CIIPAaBU INE€penye
CKJIaJJaHHA aKTY IIPO OBHOBA)XEHHS, apOiTpyu BUKOPUCTOBYIOTD J1OTO 1A
TOro, abu HiBemoBaTy 3po6IeHnii CTOpOHaMM B apOiTpaKHOMY 3acTepe-
JKeHHI BMOIp IpoLecyanbHOro mpasa’.

ITepebyBaroun 1o3a BIIMBOM lex fori, HiAMbHICTD 3 JOKa3yBaHHA
y MDKHapOZHOMY KOMepLiiiHOMY apOiTpaki Iifjafae mif perynoBaHHA
Pi3SHOMaHITHUX HOPM i HaBiThb 3HaXOAUTbCA MiJ BIVIMBOM Pi3HUX IIPaBO-
BUX CHCTeM. B 1IbOMy KOHTEKCTi MU IIi/IKOM MOXXeMO IOTOAUTHUCH 3 B. Ma-
KamicrepoMm Ta A. Biaym, Ha IyMKy sIKuX, Te3a IpO Te, 10 B apOirpaxi
Bi[ICYTHI IIpaBuU/Ia TOKa3yBaHHH, € HE Ti/IbKM HENPABUIbHOI, a/le il BHY-
TPILIHBO CYNePeYINBOI>.

57 Evidence. Report 55 — Volume 2. Evidence Code and Commentary. — August 1999, Wellington,
New Zealand. — p. 19.

58 Landolt P. Burden and Standard of Proof in Competition Law Matters Arising in International
Arbitration by Phillip Landolt and Barbara Reeves Neal / EU and US Antitrust Arbitration.
A Handbook for Practitioners. — Volume 1. — Edited by Gordon Blanke and Phillip Landolt. —
Kluwer Law International BV, The Netherlands. — 2011. — p. 158.

* McAllister B. Evidence in Arbitration / Bruce McAllister and Amy Bloom // Journal of Maritime
Law & Commerce. — 2003. — Vol. 34. — No. 1. — p. 35.
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ITpaBo, mo perynioe ap6itpax (lex arbitri), fesxi HayKoOBLi YMOBHO
HOAISA0Th Ha BHYTpiluHE (internal lex arbitri), T06TO Take, 10 peryIwe
BITHOCHHI CTOPiH Ta ap6iTPa)KHOTO CYAY, BIacHe IpOliecyaabHe [PaBo,
Ta 30BHiIIHE (external lex arbitri) — Te, 1110 CTOCYETHCsI BUSHAHHSA apbiTpa-
Ky [Iep>KaBol0, BCTAHOBJIIOE MeXXi 30BHIIIHbOrO BTPY4YaHH:A Ta SOIOMOIU
cynis. IIpu 1boMy, BpaxoByIoun 3pocTaiode BUSHAHHSA aBTOHOMII CTOPiH ¥
BU3Ha4YeHH] IpaBmI apOiTpaxKy Ta He0OOB A3KOBOCTI 3B A3KY LIMX IIPaBIII
3 IPaBOM IEeBHOI KpaiHy, 0COOIMBO y BUIIAJKY HACTYIIHOIO JOOPOBiIb-
HOTO BUKOHAHHs apOiTpaXHOTO pileHHs, external lex arbitri He 3aBxau
€ TPaBOM IIEBHOI KPaiHM, 3 IKMM apOiTpaXk Mae TepUTOPIaIbHIIT 3B’ 130K
(lex loci arbitri®®), six BBakaroTh mesiki gocmigHuku®'. MoBa iife mpo Tak
3BaHYy Je/oKasisalilo MDKHaPOJHOrO KoMepIiitHoro apbirpaxy. OpHak,
HaBiTh 3 ypaxyBaHHAM IMOMNPEHHA TeHJEHIII 1O He/oKamisalii, ika BI-
3HaHa 6ararbMa HayKOBIPSIMM 1 MPAKTUKaMU®, MII HE MOXKEMO 3a/IMILUTI
11032 YBaroo Te, 110 Hallbi/blIa cycTeMa BUSHAHHs Ta BUKOHAHHSA apOiT-
paxHuX piienpb, chopmoBana B pamkax Hpio-VIopkcbKoi KoHBeHIi, ic-
TOTHVM YMHOM IIOB’513y€ MOXK/IMBICTh BU3HAHHSA Ta BUKOHAHHS PillleHHs
3 J10ro BifjIOBifHicTIO IpaBy KpaiHy, y sAKiil MaB Micle apbiTpax (crarts
V(d)) abo y sxiit 6yn0 yxBaneno apbiTpaxkse pimeHus (crarrsa V(a) ta
(€))%, TobTO MiATPUMYE CaMe KOHIIEMIIII0 TePUTOPiaIbHOTO 3B’ A3KY, AKMIL,
pasoM 3 TUM, € IPUANYIHOI0 DiKiieo.

0 TTig lex loci arbitri TyT i gami po3yMieTbcA YacTHHA TIpaBa, AKMM KepyeThcs apbiTpax (JacTiHa
lex arbitri), a He MaTepia/ibHe IIPABO KpaiHU MicCIist ap6iTpaxy, sike apOiTPaXkKHUIT CYJ; 3aCTOCO-
BY€ [ BUPIIIEHHA CIIOPY, BUKOPUCTOBYIOUNM KOJi3iiiHy puB asKy lex loci arbitri. 3 Bukopu-
CTOBYBAHMM TYT 3HaueHHsM lex loci arbitri — 1e mpaBo KpaiHu Micus apbiTpaxy, IKUM 4acTo
BU3HAYAETHCA ITIOBHOBAXKCHHA ap6iTpa)KHOFO Cy]:[y 3 OTpUMAHHA ]:[OKa?;iB, IIOBHOBAXX€HHA CYI[Y
BBOANTH 3a6e3IedyBa/IbHI 3aX0/, apbiTpabiIbHICTD CHOPY, AIICHICTD ap6ITPaXKHOTO pillleHHsT
Ta inmre (auB. Hanpukaag: Moss G. C. International Arbitration and the Quest for the Applicable
Law / Moss Giuditta Cordero // Global Jurist. — 2008. — Vol. 8, Issue 3. — Article 2. — p. 8).

o' Mistelis L. Reality Test: Current State Of Affairs In Theory And Practice Relating To «Lex Arbitri» /
Loukas Mistelis // The American Review Of International Arbitration. — 2006. — Vol. 17. — p. 180.

%2 Kpasyos C. O. MbkHapoHuit KoMepLiliHuii apbitpax Ta HanioHambHi cyan [Texcr] : muc. ...
KaH7l. fopujl. Hayk : 12.00.03 / Kpasuos Cepriit Onexcangposny ; Ham. yn-t «Opup. akap.
Ykpainn im. Spocnasa Myzaporo». — X., 2012. — C. 38.; Mistelis L. Reality Test: Current State
Of Affairs In Theory And Practice Relating To «Lex Arbitri» / Loukas Mistelis / The American
Review Of International Arbitration. — 2006. — Vol. 17. — p. 180.

% KOHBEHIMA O IPU3HAHNM U TIPUBEIEHIN B VICIIOJTHEHIE MHOCTPAHHBIX apOUTPaXKHbIX PEIIeHNi
(mognucana B Hbm-V[opKe 10 mrons 1958 rofa) / PerucTp TeKCTOB MEXKIyHAPOIHBIX KOHBEHI[MIA
U APYT¥X JOKYMEHTOB, KAacalOIMXCA IpaBa MEX/yHApOiHoi Toprosm. — Tom 2. — 1973. —
C.28-38.
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TakuM 4YMHOM, OOIPYHTOBAHOIO 3a/IMINAETBCA AYMKa IO Te, IO
3arajibHi 3acajyl IpaBOBOIO PETy/II0BAaHHA IOKa3yBaHH BU3HAYA€ 3aKOHO-
IaBCTBO IIpo apbiTpak KpaiHu Micis ap6itpaxy (lex loci arbitri)®. B Ykpa-
{Hi Lleil MpaBOBUII MacUB BTi/ieHMil, IlepIll 3a Bce, y 3akoHi Ykpainn «IIpo
MDKHapOJHIIT KOMepLiitHMit ap6iTpaxk»®. Y 11bOMY 3aKOHI HOpMH, SIKi CTO-
CYIOTbCA TIOKa3iB i JOKasyBaHHA, MO)KHA YMOBHO PO3IIOMi/INTH Ha JBi TPYIIN:
- [epuy Ipyny CKIaflaloTh NpaBKja, AKMMM BPeryabOBaHi Ipo-
LeAypHI acleKkTM ofep)<aHHA AoKasiB (crarra 18, wacTmHa 1
crarti 19, yactuna 2 crarTi 22, crarTi 23-27);

— ApYTy IPyIly CKIaJaloTh HOPMM IIOfI0 BM3HAY€HHA [IONYCTH-
MOCTi, HaJIe&)KHOCTi, icTOTHOCTI Ta 3Hayym[OCTi HOKa3iB (YacTm-
Ha 2 crarTi 19).

It 060X Ipyn HOPM XapaKTepHe 3aKpillJIeHHs IIMPOKOI aBTO-
HoMil cTopiH Ta apbiTpaxxHoro cyay. IlpaBo iHmuMX KpaiH, fKi iMIte-
MeHTyBanu Tumosuii 3akoH IOHCITPAJL, a Takox Tux, y IKUX Tpa-
InLig ap6iTpaky Mae BlIacHe KOPiHHSA, TAKOXX BUXOAUTD i3 UX 3acap.
Tax, sakonogascTBo O®PH npo ap6iTpaxk 3akpintoe MMUpoKi HOBHOBA-
JKeHHs apOiTpiB 3 BUpillIeHHS NPOLeCyalbHUX MUTAHD, 1O AKUX TaAKOXK
BifHOCUMTD NIPaBO BUPIlIYBaTU INOJO JOIYCTMMOCTI, HAI€XHOCTI Ta
BXX/IMBOCTI KO>)KHOTO ITOflaHOro fokasy (§ 1042 Himenpkoro nusinb-
HOT'O IIPOIleCyaJbHOro KofeKcy®). AHIiiicbKke IIpaBO MICTUTh CXOXe
npasuao. Crarrs 34(2)(f) Aurmijicbkoro 3akoHy mpo apbitpax 1996
POKY BU3HAYae€, 1110 3 YpaXyBaHHAM IIpaBa CTOPiH JOCATTYU 3TOAU LIOJ0
OyIb-sIKOTO NUTAHHS IpOLefypu abo [OoKasyBaHHsA apOiTpy MaioTh
IIOBHOB@)KCHHsI BUPILIYBATY PO 3aCTOCYBaHHs (OpMaTbHMUX IPaBUI
mokasyBaHHs (200 6Y/b-sIKMX IHIIMX IPABMII) I[OJ0 JOIYCTUMOCTI, Ha-
nexHocTi abo Barm Oynb-sKOro Marepiany (YCHOTo, MMCbMOBOTroO abo
iHIIOTO), AIKMIT Mae OyTH ouiHeHMIT 110710 OYAb-sgKOro pakTy abo TBep-
I>KeHHs, a TaKOX 100 4acy, cliocoby Ta GopMmu, y sSKMUX TaKUl Ma-

 Moss, Giuditta Cordero. International Arbitration and the Quest for the Applicable Law. — Global
Jurist. — 2008. — Volume 8, Issue 3. — Article 2. — p. 8.

% TIpo miKHapojHMit KoMepuiitHmii apbiTpaxx: 3akon Ykpaium // Bigomocti BepxosHoi Papn
Ykpainu. — 1994. — Ne 25. — Cr. 198.

% Code of Civil Procedure as promulgated on 5 December 2005 (Bundesgesetzblatt (BGBI., Federal
Law Gazette) I page 3202; 2006 I page 431; 2007 I page 1781), last amended by Article 1 of the
Act dated 31 August 2013 (Federal Law Gazette I page 3533). — Pexxum goctymy : http://www.
gesetze-im-internet.de/englisch_zpo/englisch_zpo.html
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Tepian mifsarae 0OMiHy MiX CTOpOHaMM Ta IMOJAHHIO Jo apOiTpaky®.
Benbprilicbke 3aKOHOLABCTBO IPO apOiTpak TaKoX Hafinsge apOirpis
HMIMPOKMMY ITOBHOB)X€HHAMY Y BUPillleHHi NpOLeyPHUX MUTAHD J10-
Ka3yBaHH Ta Ilepef6adae, 0 apOiTpy Ha BIACHNIL pO3CYH BUPIIIYIOTH
IUTaHHA LIOfI0 HOIYCTUMOCTI Ta JJOKa30BOi CMIM OYIb-sAKOTO JI0Ka3y
(crarTa 1700(3) Benbrificbkoro cymoBoro koziekcy®). B ninomy >x Mox-
Ha FOBOPUTHU IIPO 3arajbHe BUSHAHHA NPAKTUKM 3aKPillJIEHHA y Hali-
OHAJIbHOMY 3aKOHOJJaBCTBi HalllIMpIINX IpaB apOiTpakHOTO CyAY Y
BUPpIillleHHi IUTaHb OJjep>KaHHA Ta OL[iHIOBaHHA JI0Ka3iB.

BopHovac 3aKOHOAABCTBO HpPO apbiTpak He MICTUTDh JeTalb-
HJX HOPM IIPO NIPOLEAYPY I0OKa3yBaHHA Ta 3a/IMIIA€ Ha PO3CY/J, CTOPiH
BCTaHOBJIEHHA LJMX IpOlleCyaJbHUX MPABUI, 2 ¥ BUMAJKY BiICyTHOCTI
3TOM CTOPiH — Ha PO3CYH apOiTPasKHOTO CYAY, OCKIIBKY Iii «BHYTpill-
Hi» IIpoILleCyanbHi IpaBuUIa, Ha BiJMiHY Bifl «30BHINIHIX», AK IPAaBUJIO,
He 3a4iNaloThb iHTepeciB iHMUX cy0’eKTiB, KpiM THUX, 110 6EPYTb Y4acTh
Y po3raApi.

Haronomryrouy Ha BaKIMBOCTI BPEryIIOBaHHA CaMé «30BHIIIHbO-
ro» MPOLELYPHOTO KOMIIOHEHTY, JOC/IiIHMKY BKa3yIOTb, 110 lex loci arbitri
CripaB/isi€ HalOiIbII BigYyTHMII BIUIMB Ha aBTOHOMHICTb pery/IIOBaHH:
IIPOLECY OfIEP)KaHHA [JOKa3iB Y TPhOX BaXK/IMBUX HAIIPAMAX:

1) BM3HaYa€ IIOBHOBAXXEHH: apbiTpa 110710 BUTpeOyBaHHA JOKa3iB;

2) BCTAaHOBIIIOE IOCTYIIHICTD JIOIIOMOTY MiCLIeBOTO CyAy y 3abes-

IeYeHH] IPMMYCOBOrO BMKOHAHHS HaKasiB apOiTpaskHOTO CYAY;

3) nepenbayae MOXIUBICTD 1M03a apOITPA)KHUM PO3ITISIIOM 3Bep-

HYTHCS IO CYAY AJIs1 BUTPeOYyBaHH: TOKa3iB®.

BopHoYac aBTOHOMIsL CTOPiH Ta apOITPaXKHOroO CyAy y IMTaHHAX
BCTAHOBJIEHHA IPOIeCyaNbHMUX NPABMU/ JJOKA3yBaHHHA, a TAKOX y BUpi-
IIEHH] IUTaHb IIPO BU3HAYEHHA JOIYCTMMOCTI, HaJIeXKHOCTI, iCTOTHOCTI
IOKasiB, a TAKOXK iX OIIiHIOBaHH:, 3aKpillJieHa Y 3aKOHOJABCTBI IIpo apbiT-
paxk 6e3 crieriaIbHIX 0OMeXKeHb.

¢ Arbitration Act 1996. — Pesxum gocrymy: http://www.legislation.gov.uk/ukpga/1996/23/data.pdf

% Belgian Judicial Code. In force as from September 1, 2013. Chapter 6: Arbitration. — Pexxum
mocrymy : http://www.cepani.be/en/arbitration/belgian-judicial-code-provisions

@ Perloff, Saul. The ties that bind: The limits of autonomy and uniformity in international

commercial arbitration. — University of Pennsylvania Journal of International Business Law. —
1992. — Vol. 13:2. — pp. 345-346.
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IToBHOBaXKeHHsI apbITPaXKHOTO CYAY 3 BUPIIICHHS NUTAHb HOKa-
3yBaHHS JeTali30oBaHi B apOiTpaKHUX peIVIaMEHTaX, B SIKUX BOHU, SIK
IIpaBIJIO, TAKOXK He 3HAXOMATb oOMexxeHb. PasoM 3 TuM ix peamisaris
3aBX/IM 3MIIJICHIOETHCA 3 YpaXyBaHHAM 3aCafHMYMX IPUHINUIIB MiXKHa-
popHOro apbiTpaxy, AKUMU € OJHAKOBE CTAaB/ICHHA [0 CTOPiH, HaJaHHSI
CTOPOHaM MO>XX/IMBOCTI BUK/IACTM CBOI apryMeHTU («IIpaBo OyTH IIOYY-
TUMW») 1 3A1/iICHeHHA ap6iTPa>KHOTO PO3INIAAY B MexKax yropgu cropin. I1i
IPMHIUIN € 000B’AI3KOBYMMU I ap6iTPa’kHOTO CyRy He TiIIbKY B CUITY
TOTO, 1[0 BOHI, sIK IIPaBUIIO, 3aKpiluieHi B lex arbitri, a it TOMY, 1110 Ha6ym/{
3HAaYeHHS CKJIaJI0BOI TPaHCHAIIIOHAIbHOTO ITy6/Ii9HOTO MOPAKY, KaTero-
pil, BIZIMB SAKOI Ha peTyNII0BaHHA IiANIPHOCTI 3 JOKa3yBaHHA B Mi>KHApO/J-
HOMY KOMEpLIiITHOMY apOiTpaki CKITafiHO IIepeOLiHNTIH.

TpaHcHaLioHa/IbHUIT NYOMIYHMII OPAKOK’’, AK JIOrO BU3HAda-
I0Tb HAaYKOBILIi Ta IPaKTUKM MDKXHApOZHOIO KOMEPLIHOrO apOiTpaxy,
Ha BiIMiHY Bif myOnivHOrO MOpPsAAKY OKpeMoi mepxaBu (AKMil € Bifo-
Opa>keHHAM (QyHIaMeHTa/lIbHUX 3acaf] IeBHOTO CYCII/IbCTBA Y MOpab-
HOMY, PEIriiHoMy, EKOHOMiYHOMY, ITOJIITUMHOMY Ta IIPAaBOBOMY Cepe-
moBuii’'), Ta MbXHapopgHOro my6nidyHoro nopsaky ($pyHzaMeHTanbHi
KOHIIeII[ii IIpaBOBOrO IOPAAKY y IIeBHiNl KpaiHi’?), € 3Ha4HO OiTbII
BY3bKOIO KaTeTopi€, 10 06’efHye 3arabHOBM3HAHI IPUMHINIIN, IPU-
JHATI B ycbOMY CBiTi".

7Y xpaiHaX KOHTMHEHTAJbHOI MPABOBOI CHCTEMU JJIA MO3HAYEHHS IOHATTA «IIyOniuHmii mo-
PSIIOK» BUKOPUCTOBYETHCS TepMiH «ordre public», a B kpaiHax 3arajbHOro mpaBa — «public
policy». Y nmitepaTypi 3a3HadaeTbcs, 1o ordre public € 6inblI MIMPOKNM 3a 3MICTOM ITIOHATTAM,
1[0 OXOIUTIOE TAKOX BCi e/leMeHTH HajleXXHoro mpoueccy (gus. [Tputuxa 0. 1. [Tpobremu 3axu-
CTY IMBINIbHUX IIPaB Ta iHTEpeciB y TpeTeiicbkomy cyai : Monorpadis / fO. [I. ITpuruka. — K. :
Bupasananit [lim «Ix FOpe», 2006. — C. 561).

' Hunter M. Transnational Public Policy and its Application in Investment Arbitration / Martin Hunter
and Gui Conde e Silva // The Journal of World Investment. — 2003. — Vol. 4. — No. 3. — p. 367.

72 Final Report on Public Policy as a Bar to Enforcement of International Arbitral Awards /
International Law Association New Delhi Conference (2002), Committee On International
Commercial Arbitration. — p. 3. — Pexxum pocrymy : http://www.ila-hq.org/en/publications/
order-reports.cfm; Hunter M. Transnational Public Policy and its Application in Investment
Arbitration / Martin Hunter and Gui Conde e Silva // The Journal of World Investment. —
2003. — Vol. 4. — No. 3. — p. 367.

7 Barraclough A. Mandatory Rules of Law in International Commercial Arbitration / Andrew
Barraclough and Jeff Waincymer // Melbourne Journal of International Law. — 2005. — Vol.
6. — No. 2. — Pexxum gocrymy: http://www.law.unimelb.edu.au/files/dmfile/downloadebccl.
pdf; Curtin K.-M. Redefining Public Policy in International Arbitration of Mandatory National
Laws / Kenneth-Michael Curtin // Defense Counsel Journal. — 1997. — April. — p. 283.
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I Konpie e CinbBa BiTHOCUTD [0 TIE€peniKy QpyHIaMeHTalTbHIX 3a-
caf, siki GOpMYIOTh TpaHCHAIIOHATBHMI TYOTIYHMIT TOPSIIOK, TaKi IPUH-
umm y cepi JoKasyBaHHA y MDKHapOHOMY apOiTpaxi:

— OJTHAKOBE CTABJIEHHA JJO CTOPiH;

— HaJJaHHA CTOPOHI MOXXIMBOCTI BUK/IACTH CBOI apTyMeHT;

— HaJJaHHA MOXK/IMBOCTI BMK/IACTM KOMEHTapi 100 apTyMEHTiB

OIIOHEHTa;

— BifICYTHICTDb OyIb-AKUX ex parte IpOLeRyp, Y AKNX 6epyTb y4acTb

ap6itpu i AKi cTocyl0TbCA CIOPY;

— HEIIPUIYCTUMICTb TOZAHHS CTOPOHAMM HiffpOOTeHNX HoKasiB™.

JIBa 3 03HaYeHMX BUIILEe IIPUHINIIIB, a caMe — HaJIaHHA MOXJIN-
BOCTi BUK/IaCTM KOMEHTAaPi 110/J0 apTYMEHTIB OIIOHEHTA Ta BifICYTHICTh
IpOLERYP ex parte, y AKUX OepyTb y4acTb apOiTpy i AKi CTOCYIOTHCA
CIIOPY, OXOIUIITbCA NPUHIMUIIOM HaJJaHHA CTOPOHAM MOXXIMBOCTI
BUKJIACTU CBOI apryMeHTH. IIpuHINI, BifIIOBiIHO JO AKOTO CTOPOHMU
apOiTpa)kHOTO PO3INALY MalTh IPaBO OYTK MOYYTUMMU, € BU3HAHOK
CK/Ia[I0BOIO TPAHCHAIiOHAJIbHOTO MyO/IIYHOrO MOPAAKY. ApOiTparkHUIL
CY/, IOBVIHEH NpUHANMHI OyTH BifKpUTUM 1O CIPUIHATTSA apryMeHTiB
cropoun. IIpu 1poMy Takmit 060B’A30K apOiTPaKHOro CYAY IOJATaE
Yy HaJJaHHi CTOPOHAM PO3yYMHOI MOXX/IMBOCTI BUK/IACTU CBOI apTyMeH-
TU Ha BCiX cTagisax ap6iTpa)kHOro posriAny i BBaXKaeTbcsA BUKOHAHUM
TAaKOXX y TMX BUIAJIKaX, KONV CTOPOHA BMUPIMINTL He OpaTy y4acTb y
posrmsani”.

TaxyM 4MHOM IIpUHAIMHI TP BUMOTH, AKi € 3acafHUIMMIY A4 Ji-
STIBHOCTI 3 JJOKasyBaHHA B MDKHApOJHOMY KOMepLilfHOMY apbirpaxi, €
CKJIa/I0BOI0 TPAHCHAI[IOHAIBHOTO MyO/IiYHOTO TTOPSAKY:

1) ogHaKOBe CTaB/IEHHS [I0 CTOPIH;

2) HaJlaHHS CTOPOHI MOXIVBOCTI BUK/IACTY apTyMeHT;

3) HEIIPUITYCTUMICTD NMPUITHATTS pillleHHs Ha HifcTasi nmifgpo6ie-

HIUX TOKas3iB.

IIpy nboMy HENpUIYCTMMICTh NPUITHATTA pillleHHA Ha MificTaBi
Higpo6IEHOro FOKa3y MOXKHA PO3LIHIOBATY SIK OKPEMUIT BUMALOK IIPYH-
LIy Ha/laHH:A CTOPOHI MOXK/IMBOCTI BUK/IACT! apryMeHTH.

7 Conde e Silva, Gui J. Transnational Public Policy In International Arbitration : PhD in Law Thesis
/ GuiJ. Conde e Silva. — London : Queen Mary College, University of London, 2007. — p. 253.
7> Tam camo. — p. 187.
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JlesKi MUTaHHA MTOKAa3yBaHHA MOXKHA BB@)XKaTVU TAKUMU, WO 3a-
KpiIJIeHi Ha PiBHi 3ara/JibHUX IPMHLUIIB IIPaBa, AKi BUXOLATb 32 PaMKU
TPaHCHAL[{OHA/IbHOTO MyO/IiYHOrO MOPSMIKY i CIPUITHATTSA SAKMUX BXKe Bifi-
OyBaeTbcs Ii BIVIMBOM pisHMX IpaBoBUX crucTeM. Hanpuxian, B. Kame-
pep BBaXKae, 110 3araJibHUMI IPUHLINIIAMY IIpaBa B apbiTpaxi 3axuiieHi
IIpUBijIel, TaKi AK TAEMHMUIIA CIIJIKYBaHHA 3 I0PUCTOM, JIiKapeM Ta XypHa-
JICTOM, 3MICT IIeperoBOpiB PO BPETYIIOBAHHA CIIOPY, 3MiCT JOKYMEHTIB,
AKI CTOCYIOTbCA HaljiOHaJIbHUX iHTEpeCiB, a TAKOXK KOMEPLiliHi Ta Ji/loBi
cekpetu. O60B’ 130K CTOPOHM IiATU ZOOPOCOBICHO TAKOXX MOXe PO3I/LA-
TATUCA K 3araJIbHMI IPUHIINUII IIPaBa, AKUI MiJIATa€ 3aCTOCYBAHHIO IIPU
BUpillleHHI MMTaHHA PO 3aXUCT NpKBiner0’.

TakuM 4MHOM, BUOYHOBYETbCs IIeBHA i€papxis MPaBOBOIO pery-
JIIOBAHHSA JifIIBHOCTI 3 JIOKA3yBaHHA Y MDKHApPOJZHOMY KOMEPLITHOMY
ap6iTpaxki, BepIIMHY SIKOI CKIaJal0Th MPUHIVIN TPaHCHAIIOHATBHOTO
IyO/IiYHOTO MOPAAKY, @ PyHJaMEeHTa/IbHI IPMHIVIIN IpaBa, fAKi, JO TOro
X, MOXYTb OyTI CKJIaJOBOK MIXXHAPOZHOTO IIyO/IiYHOTO MOPSIKY Y HeB-
Hill KpaiHi, mocifaroTh HacTymHuil mabens. Jani B wiit iepapxii € micue
IJ11 aBTOHOMII CTOpPiH y BM3HA4YeHHI IIpaBU/I JoKasyBaHHA. OfHAK, X04a
Tunosuit 3akon KOHCITPAJI Ta 3aKOHOZAaBCTBO PO MDKHApPORHMIT KO-
MepLiitHuit apbiTpaxk 6araTbox Kpain 3060B’s13ye ap6iTpiB JOTpUMYBa-
THUCh YTOAY CTOpPiH, IpOTe B apOiTpa)kHiil IpakTuli i B 3aKOHOZaBCTBI
OKpeMIX KpaiH ILieil 060B’30K pO3ITISAAETHCS SIK TaKuil, 110 He TOBUHEH
CymepeynTy HOpMaM, SKi HiJJIAraioTb 00O0B’I3KOBOMY 3aCTOCYBAaHHIO, a
TaKOX JIOr0 BYKOHAHHs IOBMHHe OyTum Mo>xamBuM. Hampukmap, crat-
151 21 IIIBefCbKOTO 3aKOHY IPO apOiTpak IPsAMO BCTAHOBIIIOE 000B 30K
apOiTpiB KepyBaTNCs YTOLOIO CTOPIH B Tilt Mipi, B fAKiil IbOMY HeMae Ie-
petikon”. JoTpumaHHs 00608 s13K0BuX HOpM (mandatory rules), siki miz-
JIATAIOTh 3aCTOCYBAaHHIO HE3aJIeKHO Bifl 3pOOJIEHOr0 CTOPOHAaMM BUOOPY
IpaBa, PO3IVIANAETLCS SAK MUTaHHA My6niuHoro nopspaky’®. Ilepenikonoo

76 Camerer V. Glamis Gold, Ltd. v. United States of America: A Case Study On Document Production
And Privilege In International Arbitration / Véronique Camerer, Christina G. Hioureas // World
Arbitration & Mediation Review (WAMR). — 2008. — Vol. 2. — No 3. — pp. 43-44.

77 Swedish Arbitration Act (SFS 1999:116). — Pexum pocrymy : http://www.sccinstitute.
com/?id=23746

78 Maniruzzaman A. F. M. International Arbitration and Mandatory Public Rules in the Context of
State Contracts: An Overview / A. E M. Maniruzzaman // Journal of International Arbitration. —
1990. — Vol. 7. — No. 3. — p. 57.
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IUIsI BUKOHAHHS YTOMY CTOPiH, TAKUM YMHOM, MOXe OyTH Te, 1110 il BUKO-
HaHHS [pU3Befie K0 YXBaJIEHHS apOiTPa)KHOTO pillleHHs 3 MTOPYIIEHHAM
IyO/1i9HOTO IIOPSIKY.

[yMy 9oTMpMa mKepenamMy — OpYHOUIIAMY TPAaHCHAIIIOHAJIBHOTO
IyO/1iYHOTO MOPS/KY, BUSHAHMMY IPUHLMIIAMIY TIpaBa, YTOJOI0 CTOPIH Ta
lex arbitri — He BU4YepIyeThCA CCTEMA IIPABIIL, IKVMIU ITAIIOPSIKOBY€ETbCS
IOKa3yBaHH:A B MDKHApOJHOMY KOMepLiltHOMY apOiTpaxi. ¥ perymoBaHHi
KOJIa TINTaHb, SIKi BUHMKAIOTD IIPY PO3IJIAJi KOHKPETHOI CIIPaBH, a caMe, BU-
3HAYEeHHS IIPEIMETY JJOKa3yBaHH:, PO3IOMi/TY TAraps IoKa3yBaHHs, a TAKOXK
IIpY BUPILIEHH] ATaHb JOIYCTUMOCTI, HaZIeYKHOCTI, iICTOTHOCTI, JJOCTaTHO-
CTi JOKa3iB Ta IX OLIHIOBaHHS, CK/Iala€ThCs Oi/IbII CKIafiHA CUTYaLlif.

O6cTaByHY, SIKi BXOLATD 10 IPEAMETY JOKa3yBaHHs, B KiHIIEBOMY
Ppe3ynbTaTi BU3HAYal0ThCA HOPMOIO MaTepia/IbHOTO IIPaBa, sAKa Mifi/iArae 3a-
cTocyBaHHI. Llei miaxif MoXXe pO3IJIAAATUCA AK BUSHAHUN y HalliOHA/b-
HMX CYIOBUX ITpolecax’’. BiH >ke 3 HeBHUMM 0COOIMBOCTAM, IIPO SIKi MOBa
Jifie y IpUCBSYEHIN IpeIMeTy HOKa3yBaHHA I71aBi, 0OIPYHTOBAHO 3aCTOCO-
BYETLCS 1 B MDKHApOJHOMY KoMepiiiitHoMy apbiTpaxi. Kpim Toro, Hopmn
MarepiaZbHOTO IpaBa MOXKYTb MICTUTY Ipe3yMIILil, Qikiiii, a TAKOXK BcTa-
HOBJIIOBATM OOMeXXeHHs, AKi BUSHAYaTUMYTh JOIYCTYMICTD TOKa3iB.

Takox, sk 3asHavyae JI. @. Bicc, MaTepianbHe mpaBo, 1[0 MifiNATAE
3aCTOCYBAHHIO, MOXKE BCTAHOB/IIOBATY iHIINIL, HIXK TOM, 1[0 3a3BMYail BU-
KOPJICTOBYETLCS B MDKHapOJHOMY KOMepLilfHOMY apOiTpaxi, cTaHmapT
TokasyBaHHAY.

Tepmin «MaTepianbHe MpaBo» BXUTO TYT JOCUTb YMOBHO, 3BaKa-
104 JIMIIE Ha Te, 10 BiZITIOBiJIHI HOPMI, AKi CTOCYIOThCA JIOKa3iB i JOKa3y-
BaHH:, BK/IIOYEHI JIO aKTiB, AKi PO3ITIANAITHCA K MaTepiaIbHO-IIPaBOBi.
Ile, opHak, He MOBMHHO Oy TH IPUYMHOIO BifHECEHHS TAKUX HOPM JI0 HOPM
MmarepianpHOro mpasa. Takoi mymxm gorpumyerbca Takox O.B. bayin,
AKUI CTBEPIKYE, 110 TaKi HOPMIM MAIOTh XapaKTep INpOolieCyajabHIX, a B
Marepia/IbHMX BilHOCKHHaX He 3acTocoByTbcs® . JI. Micrenic B3ararni Bea-

” Tapanosa T. JlokasaTenbCTBEHHOE NMPaBO Kak ameMeHT cucTembl npasa / T.C.Tapanosa //
YHiBepcuTeTchbki HaykoBi sammckn. — 2007. — Ne 2 (22). — C. 180.

8 Wyss, Lukas F. Trends in documentary evidence and consequences for pre-arbitration document
management // International Arbitration Law Review. — 2010. — Issue 3. — pp. 118.

8t baynun O. B. [lokasaTenbcTBa U JOKa3bIBaHUE B IPAXKIAHCKOM CYLOIPOUSBOACTBE : yueOHOEe
noco6ue / O.B. Baynun, [I.T. ®unpuenxo; mog obur. pen. O.B. Baynua. — Boponex : Mspa-
TeNbCTBO BOPOHEKCKOro roCyapCcTBEHHOro yHUBepcuTera, 2006. — C. 12-13.
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JKa€e 3a MOXK/IMBE BUAUIUTY i3 BCbOI'O IIPAaBOBOIO MACUBY, SIKUII 3aCTOCO-
BYETbCA Y MDKHapOZHOMY KOMePILiiiHOMY ap6iTpaxki, MaTepiajibHe Ipa-
BO, sIKe BM3HAYa€ IpaBa Ta 000B’sI3KM CTOPIH y IX BiTHOCMHAX, 110 CTa/IN
pexMetoM criopy (lex causae), a Bee iHlle, 1110 CTOCYEThCs apOiTpaxy, Bifi-
HeCTM 0 IpoliecyanbHOro npasa (lex arbitri), sike, Ha I0TO LYMKY, MOXe
CTOCYBATHCh 5K IPOLIeCYaIbHUX, TAaK i MaTepia/IbHO-IIPaBOBMX acIeKTiB™.
Takum 4MHOM, BCi HOpMU, SIKi He CTOCYIOTbCS PeTyI0BaHHA MaTepiabHO-
IpaBOBMX (OTOBIPHMX) BiTHOCKHH CTOPIH, 5Ki CTanM IPeIMETOM PO3I/Is-
Iy B apbiTpaki, He3a/eXHO Bif TOTO, O SIKVX aKTiB (MaTepianbHOrO 4u
IIPOLIeCYaIbHOTO IIPaBa) i IpaBOBMX CYCTEM BOHM Ha/IeXKaTb, 30KpeMa, BCi
HOPMI 1IJOf10 JOKa3iB Ta JOKa3yBaHHsI, 00 €MHYIOTbCS HUM Y lex arbitri.

BopHouac, Ha Hally JyMKY, IpaBUJIa, AKi CTOCYIOTbCA JOKa3iB i J0-
Ka3yBaHHS, i AIKi BK/IIOUEHI [0 aKTiB MaTepiaJIbHOTO INpaBa, 110 MifjArae
3aCTOCYBaHHIO, CJIijj BifokpemooBaty Bix lex arbitri. Hopmu lex arbitri e
HOpMaMIi, 3HaHHs Ta BUKOHAHHS a00 HOTPMMAaHHS SKUX apOiTpaXHUM
CY[OM Ipe3loMyeTbcsa®™ Ta iHOfi MOXKe 3abe3IedyBaTHCh IIij 3arpo300
CKacyBaHHs apOiTpakHoro pimeHHsa. HaToMicTb, HOpMM MartepiabHOTO
IIpaBa IIpM pO3IJIALL CIIpaBM Hifi/IATAlOTh 3aCTOCYBAaHHIO, 3 BCTAHOBJIEH-
HA 3MICTY IIMX HOPM i 3’sicyBaHHA IX BIUIMBY Ha JOKasy Ta JOKa3yBaHH:
3/i/ICHIOETbCSA CTOpOHAMM Ta apbiTpakHUM cyfoM. [Ipu 1ipomy, Ak paBu-
710, caMe Ha CTOPOHM ITOK/IaZleHO 000B’ 130K i3 BCTAHOBJIEHHS 3MICTy MaTe-
pia/zpHOTO IIpaBa Ta 3’ ACYBaHH JI0T0 BIUIMBY Ha OKpeMi OKa3M Ta IIpoLec
TOKa3yBaHHS, a HEIIPAaBU/IbHE 3aCTOCYBaHHsA HOPM MaTepiaJibHOTO IpaBa
3a 3araJIbHIM IIPaBIIOM He CTBOPIOE MifiCTaB JyIsl CKaCyBaHHs apOiTpak-
HOTO PillleHHA.

BapTo 3BepHYTM yBary Takox Ha Te, 10 oOpaHi cTopoHamu abo
BU3HAYeHi apOiTpa>kHUM CyIOM HOPMM MaTepia/IbHOrO IIpaBa, AKNUM IIifi-
HOPSAIKOBaHI BiTHOCKHY CTOPIH, 110 CTa/IM IIPEfMETOM PO3IJLALY B apOiT-
paxi (lex causae), He OXOIUTIOIOTH COOOIO0 BCi€l IOBHOTY HOPM IIpaBa, po
AKI JIIIOCA BULIE 1 IKi MOXKYTb MaTy BIUIMB Ha loKas3yBaHH:A. Hanpukiagn,
HOPMI, 3a AKUMM BU3HAYATUMETBCS JOMYCTUMICTDh IIEBHOTO JOKa3y, MO-

82 Mistelis L. Reality Test: Current State Of Affairs In Theory And Practice Relating To «Lex Arbitri»
/ Loukas Mistelis // The American Review Of International Arbitration. — 2006. — Vol. 17. —
p. 156.

% Jacquet J.-M. Dispute Settlement International Commercial Arbitration: 5.5 Law Governing
the Merits of the Dispute / Jean-Michel Jacquet // United Nations Conference on Trade and
Development. — United Nations, New York and Geneva, 2005. — p. 3.
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XYTb MICTUTICSI B OCOOMCTOMY 3aKOHI CTOPOHY apOiTpaskHOTO POSIVLALY.
HuM Tako>X MOXYTb BU3HA4aTVICh OKPEMi ITPe3yMIILLii, HAaIIpUK/IaJ, I[0f0
ITIOBHOBa)KeHb 0Ci0, sKi s Bift iMeHi 0pUANIHOI 0COOM.

Apbitpax, Kepyouuch y IMTaHHI IpUBinelB IpaBoM, sike Ma€ Haii-
TiCHIIMIT 3B’5130K i3 BiJIOBIZHMM [[OKa30M, MOXKE BBXXATU TAKUM IIpa-
BO KpaiHM CTOPOHH, sIKa OfEPIXKYE f0Ka3, abo IpaBo KpaiHu, y sAKiil Jokas
Oyo ofepxaHo™, a AKIO CTAaBUTHCA MUTAHHA IIPO 3aXUCT IIPUBieeM Ha-
HIUX CIJIKyBaHHA K/Ii€HTa 3 afBOKATOM, TO, Ha JYMKY HeAKUX JOC/iHN-
KiB, TAKOXX 1 IIpaBO KpaiHy, B AKiil afIBOKAT JOIYIEHNUII 10 IPaKTUKY, 260
B SIKill MajIo Miclje crinkyBaHHs ¥, TakuM 4MHOM, OKpiM lex arbitri Ta lex
causde Ha TOKa3yBaHHs B MDKHapORXHOMY KOMepIiifHOMY ap6iTpaxi Moxxe
CIIPaB/IATY BIUIUB IIPaBO, sIKe Oye 3aCTOCOBAHO SIK TaKe, 110 Ma€ HaliTic-
HIIIMIT 3B’ 430K 3 MOoKa3oM. [uM, ofHaK, BIIUB Pi3SHOMaHITHUX NIPaBOBUX
CHUICTEM Ha IOKa3yBaHH:A TAKOXX HE BUYEPITYEThCS.

CHipHUM 3a/IMIIAETBCS MUTAHHA IIPO BKIIIOYEHHA 10 lex arbitri
IIpaBa KpaiHy BUKOHAHH: apOiTpa>kHOTO pillleHHs1, a00 HaBiTb BpaXyBaH-
Hs JI0TO IIpY BMPpillleHHi MTaHb JoKasyBaHHA. A. Ky6ac Ta iHmm gocmip-
HVIKY BB)KAIOTb, 110 apOITPa>kKHUII Cy/, He IOBMHEH irHOpPYBaTu HOPMIL,
AKi CKIafialoTh YacTUHY IyONMiYHOTO IOPAAKY KpaiHu, y sKiil nepemba-
Ya€TbCs BU3HAHHA a00 MPUMYCOBe BUKOHAHHA apOiTpa’kKHOTO pillleHHS.
ITpu 1pOMY BiH BUXOAMTH i3 CYTO IParMaTM4HOrO MiAX0ny — apOiTpak-
HUIL CyJ| TIOBMHEH BPAaxOBYBaTy Oa)KaHHS CTOPIH Oflep>KaTyl pillleHH, sKe
Moxe 6yTu npumMycoBo BrukoHaHe®. E. Bapakiy TakoxX MiZXOZUTb KO BU-
pillleHHs IbOTO IMUTAHHS 3 MPArMaTMYHMUX 3acaj] i BBaXae, 1o apoitpu
MOXXYTb BpaxoByBaTy 00OOB’A3KOBI HOPMU KpalHU BMKOHAHHA, AKIIO IM
BiffoMO 1po Miclie Mat6yTHbOrO MPUMYCOBOrO BUKOHAaHHAY . Cx0xoi I10-

8 Camerer V. Glamis Gold, Ltd. v. United States of America: A Case Study On Document Production
And Privilege In International Arbitration / Véronique Camerer, Christina G. Hioureas // World
Arbitration & Mediation Review (WAMR). — 2008. — Vol. 2. — No 3. — p. 44.

% Tevendale C. Privilege in International Arbitration: Is It Time to Recognize the Consensus? /
Craig Tevendale and Ula Cartwright-Finch // Journal of International Arbitration. — 2009. —
Vol. 26(6). — p. 831.

8 Kubas A. Supreme Court Civil Chamber Resolution, Case No. 1 CSK 286/11 of 15 March 2012
/ Andrzej Kubas, Kamil Zawicki, Magdalena Selwa // Czech (& Central European) Yearbook of
Arbitration. — 2013. — Volume III. — p. 21.

% Barraclough A. Mandatory Rules of Law in International Commercial Arbitration / Andrew
Barraclough and Jeff Waincymer // Melbourne Journal of International Law. — 2005. — Vol
6. — No. 2. — Pexxum ocrymy: http://www.law.unimelb.edu.au/files/dmfile/downloadebccl.pdf
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sunlii goTpumyerbca B. Kamepep, sika BBakae, 1110 He3a/eXKHO Bif TOTO,
SKi TIpolecyanabHi HOpMM 3aCTOCOBYIOTBCA [0 apOiTPa>kHOTO PO3ITIALY,
apOiTpaXHWIT Cyf, He MOXe irHOpyBaTU OOOB’S3KOBi IIpaBOBI NPUIICH
IOPUCAMKILIN, Y AKMX MOXKE BUPILITYBaTUCA MUTAHHA IIPO Ha/IaHHA JO3BO-
JIy Ha IIPUMYCOBe BUKOHaHH:A. Taki 060B’sI3KOBI MPUIINICH Bij0OpakaloTh
nyOMiYHMI TOPAJOK BifiIOBIZHOI IOPUCAUKIII i BKIIOYAIOTD, SIK IPaBUIIO,
HOJIOXKEHHS TIPO JOTPUMAaHHA apOiTpaXKHOI IpOoLefypy, IIPAaBO CTOPiH Ha
CIIpaBe/IMBUI PO3IJIAL Ta ONHAKOBE CTABTIEHHA™,

Heski ap6iTpaxHi permamenty, 3okpema pernameHT ICC (cTaTTsa
41), HaBiTh MICTATH MONOXKEHHS, sIKe 3000B’13y€ apOiTpiB JOKIACTH BCiX
3yCWIb JyIs1 TOTO, abU pillleHHsT MOIVIO OyTM 3BepHeHe Ko BuKoHaHHY. ITi
IIOJIO>KEHH 1HOi TPaKTYIOThCS SOCTIFHUKAMM SIK TaKi, 110 30008’ SI3YI0Th
apOITpa>KHUIT CY/ BOJIOAITU He TIIbKM 3HAHHAM IIPO IpaBo Micus apoOit-
paxy, ajie TaKOX 1 IIpo 0OOB’sI3KOBi HOPMU IIpaBa KpaiHM IIPMMYCOBOTO
BIMKOHaHH:".

Ha Hamny gyMKy, IOKIaieHHs Ha ap6iTpaxkHMii Cyl 060B 3Ky 3Ha-
TV Ta BPAaXOBYBATH, B TOMY 4MC/i B Ipoleci TOKa3yBaHHs, 000B’I3KOBi
HOPMU IpaBa KpaiH MOXK/IMBOIO BUKOHAHH 1030aBjieHe MifCTaB HaBiTh
y Takux apbiTpaknux cucremax, Ak ICC, i, KpiM TOro, € HeMO>X/IMBUM SIK
3arajibHe IPaBUJIO, OCKIIbKM KpaiHM NPUMYCOBOIO BUKOHAHHA MOXYTb
OyTn Hamepep He Bimomi. Mo)XHa IOTOZMTUCH 3 BUBAKEHOIO NO3MUIIIEI0
B. Kamepep Ta A. Ky6aca, 3BepHyBILV IIPU IIbOMY YBary Ha BUKOPUCTaHHS
HIMU 006epeXXHOI KOHCTPYKIII «apOiTpy He MOBMHHI irHOpyBati», sKa, Ha
Hallly IYMKY, He IIOK/Iafia€ Ha apOiTpasKHMit €y 060B’A30K IpaTi aKTUBHY
PO/b y BCTAaHOBJIEHHI HOPM IIpaBa TAKMX KPalH MOXK/IMBOTO IIPUMYCOBOTO
BuKOHaHHA. OO0B’ 130K apOiTpa>KHOTO CyAy IpUITHATH apOiTpaxkHe pi-
ILICHHS, sIKe MO>Ke OYTI 3BEepHEHe JI0 IPUMYCOBOrO BUKOHAHHS, € BUKOHA-
HMM B Tilt Mipi, B sKill 6y/I0 TOTPUMAHO IPMHIVIIN TPAHCHALIIOHAIBHOTO

8 Camerer V. Glamis Gold, Ltd. v. United States of America: A Case Study On Document Production
And Privilege In International Arbitration / Véronique Camerer, Christina G. Hioureas // World
Arbitration & Mediation Review (WAMR). — 2008. — Vol. 2. — No 3. — p. 42.

% International Chamber of Commerce Arbitration Rules, in force as from January 1, 2012. — Pe-
xum pocrymy : http://www.iccwbo.org/products-and-services/arbitration-and-adr/arbitration/
icc-rules-of-arbitration/

% Baniassadi M.R.Do Mandatory Rules of Public Law Limit Choice of Law in International
Commercial Arbitration / Mohammad Reza Baniassadi // Berkeley Journal of International
Law. — 1992. — Vol. 10, Issue. 1, Art. 2. — pp. 69-70.
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ny0IiYHOro MopsAKy. Y BUNALKY 5K, AKIIO CTOPOHU 3BEPTAIOTh yBary ap-
6iTpa>kHOro Cyny Ha 000B’sI3KOBi HOpMM KpaiHM MOX/IMBOT'O BIMKOHAHH,
IilicHO, apOiTpa>KHMIl Cy, He HOBVHEH Ile irHopyBaTu. SIK CIpaBeIBO
3a3HadaoTh excnepty IOHKTA], sBaykeHMM MOKHaA BBaXkaT MifXif ap-
6iTpa, sKill BpaXOBy€ MOX/IMBY HEBiIIOBIAHICTh ap6iTPaXKHOTO pillleHHs
MDKHapOJHOMY IYOTiYHOMY HOPSKY, KOJIM BUPILIYE, YM CITifi 3aCTOCOBY-
BaTU [IeBHI 000B’s13K0B1 HOpMIL™.

TakuM 4nMHOM, apOITpXKHUIL CY MOBMHEH ex officio ZOTpuMyBa-
TUCh IPUHINIIB, AKi CKTAfAI0Th TPAaHCHALIOHA/IBHMII MyONTiYHNIT TIOpsI-
IOK Y MDKHAapOJHOMY KOMepLIiitHOMY ap6iTpaxi, i He MOXKe 6e3MifCTaBHO
He BPaXOBYBaTy IIyO/iYHMIT TOPSIIOK Ta 0O0B’SI3KOBI HOPMI KpalH MOX-
JIMBOTO BUKOHAHH: PillleHH:, AKIO PO 3MiCT TAKMX HOPM CTaJIO BiZlOMO,
10, OJHAK, He CTBOPIOE 000B’A3KY apOiTPaKHOTO CYAY CaMOCTIIHO BCTa-
HOBJIIOBATY 3MiCT TaKMX HOPM.

1.4. Hanpsamku Ta piBHI YHIdDiKALLT
NPQABOBOrO PENYAOBAHHS
TA MPAKTHUKM AOKO3YBOHHS

3pocTaHHs NONY/SIPHOCTI M>KHAPOJHOTO KOMepLilfHOro apbirpa-
XKy SIK aJIbTEPHATMBHOIO HalliOHA/IbHMM CY/JOBMM IIpOIleCaM iHCTPYMEHTY
BUPILIEHHA CHOPIB, 0 BUHMKAKTh y MDKHAPOJHI €KOHOMIYHIN [Iif/Ib-
HOCTI, 6e3I0ocepeHbO NOB A3aHe 3 VHi(iKalielo ap6iTpaXKHUX IIPOLEAYP.
ITpoBigHi apbiTpakHi YCTAaHOBU CBITY 3alI03MYYIOTh OfiHE B OffHOTO Hali-
Oi1p1I MporpecuBHi Hmigxony fo opraHisauii apbirpaxy. Take 3anosudeH-
Hs BifjOyBaeTbcsl HaBiTh MK IIPaBOBUMM KY/IBTYPaMM, SIKUM BJIaCTUBUIL
ZiaMeTpasbHO NMPOTWIEKHMI MifXiZ KO BUpILIEHHSA OKPeMMX NUTaHb B
ap6irpaxi. lle mpusBoANUTD O IOCTYIIOBOTO 30/IM>KEHHs PISHUX MOJiereit
MDKHapOJHOTO KOMEpLiIIHOTOo apOiTpaxy i, Ak Hac/IifjoK, Ko Jioro 6inbIoi
nepen6a4yBaHOCTI Ta 3PYYHOCTI /1A YYACHUKIB MDXHAPOJHUX €KOHOMIY-
HUX IIPOLECIB.

! Jacquet ].-M. Dispute Settlement International Commercial Arbitration: 5.5 Law Governing
the Merits of the Dispute / Jean-Michel Jacquet // United Nations Conference on Trade and
Development. — United Nations, New York and Geneva, 2005. — p. 29.
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IInTaHHA [OKa3yBaHHA B apOiTpaxKi € TaKMMMU, y BUPILIEHH] AKX
MPOTUIEKHOCTI B Mi/IXO/IaX PiSHNUX NIPABOBUX CUCTEM BUABIIATHCA Y/ HE
Hait61b1I0k0 Mipoto. BofHouac mporecy 36/mmKkeHHs V 1ilt cdepi Takox
MIPOCTEXYIOTHCA JOCUTD YiTKO.

B yHidikawnii peryroBaHHA TOKa3yBaHHSA Y MDKHapOTHOMY KOMep-
LiliHOMY ap0biTpaki MO>KHa YMOBHO BUJINTY PiBHI, @ TAKOX XapaKTepHi
IJ1S1 TAKMX PiBHIB HAIIPSIMKY (Te€HEHIIT).

[Tepiui moMiTHI Kpoku B yHiikaljil mpolecyaqbHUX acleKTiB J0-
Ka3yBaHHA B MDKHApOZHOMY KoMeplLillHOMY apOiTpaki Manm Micie Ha
piBHI Mi>XHapOJHMUX JOTOBOPIB, AKi 3aK/Iajja/iu OCHOBY A 3abe3ledeH-
Hs1 B3HAHHA Ta BUKOHAHHS 1HO3eMHUX apbiTpakHux pinrens. Ha npomy
PiBHI perynoBaHHA NUTAHHAM JOKAa3yBaHHA yBara NpUAiIAIach CIepury
nuie B Tift Mipi, B AKiit Oyna HeoOXiAHICTD 3abesmeunTy, abu apOiTpak-
He pillleHH:, AKe yXBaJieHe B OfHiil KpaiHi i ImiJyIArac BMKOHAaHHIO B iH-
1iji, 6a3yBasoch Ha JOKasax i He CylHepedymsIo 3acajiaM IpaBOBOI CHCTe-
M 1€l gpyroi Kpainn. OZHUM 3 IepIIMX TaKux akTiB 6ys [lorosip mpo
COI03 MiBJIeHHOAMEPUKAHChKIX Jiep>KaB CTOCOBHO IIPOLIeCYa/lbHOTO IIpa-
Ba, mignmcanuii y Monresifeo 11 ciuna 1889 poky. Lleit morosip, okpim
iHIIIOTO, BCTAHOBJ/IIOBAB 3acafiHNYi ITpaBMIa MO0 OKAa3iB, AKi Mmijjaranm
3aCTOCYBAHHIO fIK Y HalliOHaJIbHMX CY/IOBUX IIpPOLieCax 3 iHO3EMHUM ele-
MEHTOM, TaK i B M>KHapOgHOMY KoMepuiitHomy apbitpaxi. Crarta 2 [lo-
rOBOPY BM3HayasIa, 10 JOKa3y JOIIYCKal0ThCA Ta OLIiHIOITHCA Bi/ITOBiIHO
70 3aKOHY, AKMII 3aCTOCOBYEThCA [JO IOPUIMIHOTO aKTYy, O € PEMETOM
posrnany. Byno TakoX BCTaHOBIEHO, 1O BUK/IIOYAKOTHCA NOKa3y, AKi 3a
CBOIM XapaKTE€POM € HeJOIYCTMMIMM BiJlIIOBiTHO IO 3aKOHY TOTO MiCIIf,
me BifOyBaeTbcs mporec®. Y JIoroBopi, TaKMM YMHOM, TOJIOBHUIT aKI[EHT
6yr10 3po6ieHO He Ha MMTAHHSX MOfJaHHs JOKa3iB, a Ha IX OmyCcTUMOCTi Ta
ouinmi. [Ipy 1boMy BUpilIEHHS MUTAHHA IPO JOINYCTUMICTD IIOCTABIEHO
B 3aJIKHICTD BiJ| IpaBa, IKe PeryaoBao BifTHOCKHY, 110 CTa/y IIpefMe-
TOM PO3ITIAAY, TOOTO Bifi MaTepiasibHOrO IpaBa (lex causae), 3 OMHOYACHUM
HiATIOPANKYBaHHAM INTaHb HOIYCTMMOCTI MOXX/IMBUM JIOATKOBUM 00-
Me>KeHHIM mpasa Micus posiany (lex loci arbitri ta lex fori). Y 1940 poui

%2 [loroBop 0 COM03€ I0KHOAMEPUKAHCKIX TOCYAAPCTB B OTHOIIEHMN IIPOLECCYaTbHOTO IpaBa
(mopmucan B MonTeBuzieo 11 suBaps 1889 ropa) / PerucTp TeKCTOB MeX/TyHapOIHBIX KOHBEH-
IV U1 IPYTHX IOKYMEHTOB, KacaloNVXCA IIpaBa MeXXAyHapoxHol Toprosmn. — Tom 2. — Opra-
nusanusa O6bequuenunix Hauit, — 1973. — C. 5.
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B MoHTeBifieo 6yo mifmucano JIorosip mpo Mi>KHapoOfHe MpoljecyanbHe
IIPaBoO, AKNUI MiCTMB OHOBJIEHMII Ta JJOOIPAallbOBAHMII BUKJ/IAJ, ITOJI0KEHD
Oi/1bIII paHHBOTO TOTOBOPY®.

Y XX cromniTti Iporec BUIIIOB Ha I7100a/IbHUI piBeHb: B paMKax
Jlirn Hauiit 6ynn npuitaari XKeHeBcbknit IpoTOKONI 1po apOiTpakHi 3a-
crepe>xxeHHsA 1923 poky* Ta JKeHeBcbKa KOHBEHIIis PO BMKOHAHHSA iHO-
3eMHMX apOiTpakHuX pitenb 1927 poky’. BoHu 3akmafanm 0CHOBY cuc-
TeMU BU3HAHHA iepXKaBaMy MDKHApOJHOTO KOMEPLiITHOTo apOiTpaxy.

JKeneBcpknmit mpoTokon 1923 poky y AOCHiIKeHHi iCTOpUYHOTO
npoliecy yHidikarii perymoBaHHA JOKa3yBaHHA Y MDKHapOJHOMY KOMep-
LifiHOMY apOiTpaki IIHHWIT THM, IO BiH 3aKpillMB IPaBUIO IO MiAIO-
PAOKYBaHHA apOiTpa>kHOI IIPOLeAYpY 3aKOHY JepKaBU MICLsL apOiTpaky
(ctarTa 2). TpuitHATTA YKeHeBCbKOro IIPOTOKOJY He CIYTyBalo MeTi Ha-
O/IM3UTU OKpeMi IIpoLiecyaIbHi aclekTu apbiTpaxy (BlacHe Ha TOI 4ac
st yHigikarnil me He 6y/10 HAKOIMYEHO JOCTATHBOI IPAKTUKY [isTbHO-
cti apbiTpaxky, ajpKe IepIi Mb>XHapOgHi ap6iTpaXkHi IEHTPY Y CyIaCHOMY
po3yMiHHi Oy/IM CTBOpeHi TiIbKY Ha IOYAaTKy CTOMITTA), a IOKJIAJaIo Ha
KpaiHu-y4acHUIi 000B’sI30K BpEry/IioBaTy Lii IUTAaHHA Yy BHYTPIlIHBOMY
3aKkoHofiaBCTBi. Kpim Toro, 3a JKeHeBCbKMM IIPOTOKOJIOM Jiep>KaBMU-ydac-
HUIIi B35/IM Ha cebe 30008’ A3aHHA 31 CIPUAHHA Y 3/jiJICHeHH] HeoOXigHIX
IpouecyanbHUX il Ha CBOIM TEPUTOPII, 110 MOXKHA PO3LIHIOBATH TAKOX
AK Hepllli KpOKM y HaIpsAMi BCTAHOBJICHHS MeXaHi3My CIIpMAHHA ap6iTpa-
)Xy B Oflep>KaHHi J0Ka3iB.

JKeneBcbka KOHBeHIiss 1927 poky mepenbadana, cepef iHIIOrO,
HeTaTUBHI HACIAKY I 30aTHOCTI ap6iTpakHOro pilleHHsA OyTH HOIy-
I[EHUM JI0 IIPYMYCOBOIO BYKOHAHHS Y NOPYLICHHI B apOiTpaki Takux
Ba)X/IMBUX 3acaf, K IyO/IiYHNII ITOPSANIOK, IPaBO KOXXHOI CTOPOHM BUKJIAC-
TY CBOI apI'yMEHTH, BilIOBiHICTD apOiTpa’kHOI IPOLIeAypY JOMOB/IEHOCTI

% Official Records of the General Assembly, Twentieth Session, Annexes, agenda item 92, document
A/C.6/L.572 /] Yearbook of the United Nations Commission on International Trade Law, 1970,
Volume I. — p. 18.

* TIporokon 06 apOuTpaXkHbIX oroBopkax (mopmucan B JKeHese 24 cenrabpsa 1923 ropa) / Pe-
TUCTP TEKCTOB Memuyﬂaponﬂmx KOHBeHlll/If/'I n ﬂpyI‘I/IX }IOKyMCHTOB, KacamwlxcA IIpaBa MexX-
nyHapogmHoi Toprom. — Tom 2. — 1973. — C. 9-13.

% KoHBeHIMs 06 MCIOMHEHNY MHOCTPAHHBIX apOMTPaKHBIX peurenuii (mognucana B JKenese
26 cenTAOps 1927 ropa) / PerncTp TeKCTOB MEXIyHAPOIHBIX KOHBEHIINIT U APYTHX JOKYMEHTOB,
KacaloIXCsl IPaBa MeXyHapoHoii Toprosmyu. — Tom 2. — 1973. — C. 14-19.
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CTOpiH Ta yXBaJIeHHA pilleHHA B M€XaX MaHJaTy, HaJlaHOTO CTOPOHaMM
ap6itpam. B nogasnpiomy i 3acaiy 3HaMIUIN CBO€E 3aKPIIUIEHHs Y G111
nockonaniit popmi y Hoto-Mopkcbkiit kousenmii 1958 poky.
KirouoBuM Ha 11boMy piBHi perymoBaHHA Oyno npuitHATTS KoH-
Benuii OOH mpo Bu3HaHHSA 1 BUKOHAHHS iHO3eMHUX apOiTpaXXHUX pillleHb
(Hbto-Vlopk, 10 uepBus 1958 poky, Habyna unHHOCTI 11st Ykpainu 10 ciu-
HA 1961 poky), sAka 3aminmta YKeneBcbknmit mpoTokon 1923 poxy rta JKe-
HEBCbKY KOHBeHIIiI0 1927 poky i € unHHOI0 foci®. TIuTanHA opraHisauii
ap6iTpaXHMX HPOLEAYP He € IPEIMETOM Pery/IoBaHH:A 1IbOro akTy. Bog-
Houac KoHBeHIIis 3aK/Iana IPUHINIIN, SKi CK/IaJAI0Th OpieHTUp A/st apOit-
PaKHIX IIPOLIECIB 3arajioM i JOKasyBaHHs 30KpeMa. [X JoTprManHs 3a6e3-
IIe4yEThCA IIif] 3aTP03010 BiIMOBY Y BU3HAHHI Ta BUKOHAHHI apOiTpa>KHOTO
pimenns. Takyumy npuHIUIIAMY, BUBeeHUMH 3 110/10)keHb KoHBeHl, €:
— OJTHAKOBE CTABJIEHHA JJO CTOPiH;
— HaJlaHHA CTOPOHAM MOXK/IMBOCTI ITOJATY CBOI apTyMEHTH Ta IOKas;
— 3[IJICHEHHS PO3ITIALY B MeEXaX, BU3HAYEHUX YIOMIOK CTOPIH.
Ileit mpyHIME Nepenbadae MOXKIUBICTD JOCATHEHHS CTOPOHAMU
000B’13K0OBOI /7151 apOITPaXKHOT'O CYy YTOAU IOAO0 BCiX acIeKTiB
IOKa3yBaHHS,;
— JOTpUMAaHHA IIyOMiYHOTO HOPAAKY. BIIuMB 1bOro NpUHINIY
0cO0/IMBO BifYyTHUI Y IUTAHHAX JOIYCTUMOCTI JOKa3iB.
€Bporericbka KOHBEHIlisI PO 30BHIIIHBOTOPrOBENbHMIT apOiT-
pax (OKenesa, 21 kBiTHA 1961 pOKY), sika Haby/Ia YMHHOCTI AL YKpainu
7 ciunsa 1964 poky, socepe/pKye CBOIO yBary Ha NMTAHHAX BM3HAHHA ap-
6iTpakHOI yrofy, HesKMX MPOLjeCyanbHUX aCIeKTax apOiTpaxy, a TaKOXK
Ha MiICTaBax s CKacyBaHHA apbirpaxHoro pimenHs. Crarrs VIII Kon-
BeHLIil BCTAHOBJIIOE, L0 3a 3ara/JIbHUM IIPaBWIOM apOiTpakHe pillleHHs
noBuHHe OyTy MoTuBoBaHe”. OfHaK BMOTMBOBAHICTD pillleHHs He CIIif
OTOTOXKHIOBATH 3 ITOTO 3aCHOBAHICTIO Ha HOKas3ax. ApOiTpu Ha BUKOHAH-
Hs BMMOTY IIPO BMOTMBOBAHICTb IIOBMHHI BUK/IACTH y PillleHH] ITOCITiZOB-
HiCTh YMOBMBO/iB, AKi HO3BO/M/IN iM IIPUIATHU 1O HEOOXiHOCTI yXBamuTu

% KOHBEHIMA O IPU3HAHMY U TIPUBEJIEHIN B VICIIOJTHEHIE MHOCTPAHHBIX apOUTPaXKHbIX PeIIeH it
(nopmucana B Hoio-Mopxe 10 mions 1958 ropia) / Peructp TekcTon MEX/TyHapOJHBIX KOHBEHIIMI
U IPYTYX JOKYMEHTOB, KAacaloIMXCA MpaBa MEXX/yHapoiHo Toprosm. — Tom 2. — 1973. —
C.28-38.

7 European Convention on International Commercial Arbitration of 1961 Done at Geneva,
April 21, 1961 / United Nations, Treaty Series. — Vol. 484 (1963-1964), No. 7041. — p. 364.
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apOiTpakHe piuteHHs. BaxauBuMm i GOpMyBaHHA y IpaKTULi MiKHa-
POJIHOTO KOMEPIIITHOTrO apOiTpaxky MiAXO/iB /10 JOKa3iB Ta JOKa3yBaHHs
6yno nosropHe micnsa Hpio-Vopkchkoi KOHBeHIi 3akpinyieHHs ofHiel i3
3aCaHUYNX JJI JOKa3yBaHHS HOPM IPO 000B’I3KOBICTb HaJJaHHS CTOPO-
Hi MO>K/IMBOCTI BUK/IACTY CBOI apryMeHTH (present the case), Ta BUSHAHHSA
HEHaJlaHHA TaKOI MOXK/IMBOCTI AK OfFHI€I 3 MifCcTaB I CKaCyBaHHA ap-
6iTpaXKHOTrO pillleHHA i HEMOXKIMBOCTI JIOr0 BU3HAHHA Ta IIPUMYCOBOTO
BYKOHAHHA.

TakuM 4MHOM, Ha OIMCAHOMY piBHI BPeryIIOBaHHA BifOymoch y
HaIpsAMi BCTAaHOBJIEHHA MEX, B AKUX 3JiJ/ICHIOIOTbCA ITIOBHOBa)KEHHA ap-
OITpa>kHOTO CYRy 3 BUSHAYEHHsI IPOLIEAYPY JOKasyBaHHA. MbKHapORHO-
IIpaBOBE PeryIIOBaHHA apOiTpaXky CIpsIMOBaHe, IIEplI 3a Bce, Ha 3a0es-
IeYeHHsA BM3HAHHA IIbOTO MEXaHi3My BUpIlleHHA KOMEPLIHUX CIOPiB
Jep)KaBaMy, TOMY MDKHAapOJHI aKTU 3aK/ajany Jauile MiJBaJiuHU IIbOrO
iHcTuTyTy. Yepes ix cmeungiky y pisHMX IPaBOBMX CUCTEMaX JeTabHO
IIpOLIeAYPHI aclleKT! He MOIIM 6y T BPery/IboBaHi, B TOMY YVC/I IIIAXOM
PO3pOOKM i IPUITHATTS BCEOCSKHOTO MI>KHAPOLHOTO JOTOBOPY 3 MUTAHb
ap6irpaxy. TuM He Menu1, 6ynu 3pilicHeHi JiekibKa cripo6 BUBeCTH yHi-
dikarito Ha piBeHb 3araJIbHOI KOHBEHIIII, iKa 6 MiCTIIa leTaIbHi IpaBuIa
I[Of{0 B)XX/IMBIUX aCIEKTiB MD>XHAPOFHOTO KOMepIiiitHoro apbitpaxy. Ce-
pen Takux crpob BapTo BigdHaUUTK MPoeKT KoHBeHLil Tpo MXKHApOgHIIA
TOProBenbHMIT apbiTpak, migroronennit Mi>kaMeprKaHCHKUM OPUANY-
HIM KoMiTeToM y 1967 poui®, Askuit ofHak He 6yB npuitHATHit. Taka cu-
Tyauis 30epiraeTbcs i Terep, Xxo4a Ipo HEOOXiAHICTh BCEOCSDKHOTO KTy
MOBa BeJIeTbCA BXKe IIPOTATOM TpuBajoro yacy. OfHak yepes CyTTEBi Bifi-
MIiHHOCTI y IiIXOaX MPaBOBUX CUCTEM CIPOOM Oi/IbII leTaTbHOTO Bpery-
JIOBAHHS IIPOLIENYPHUX aCIIeKTiB apOiTpaXKy BUABIIUCDH BIATUMMA TiIbKI
Ha perioHajbHOMY piBHi (IIpUK/IafoM € 3rajjaHa €BporericbKa KOHBEHIis
PO 30BHILIHBOTOProBeNbHUIT apbiTpak 1961 poky), a TakoX Ha PiBHI
CTBOPEHH: MOJI€/IbHIX Ta TUIIOBUX 3aKOHIB.

Ockinbpky monpy MDKHapOJHUIT XapakTep RisbHOCTI Oyfb-sKa
crcTeMa MDKHapOZHOIO KOMepIiifTHOro apOiTpaxy saiuilagach Haljio-
Ha/JIbHUM TPEeTENICbKUM CY[IOM, JleTajbHe PETYI0BaHHA 3Ji/iICHIOBANIOCh

% PerucTp TEKCTOB MEXIyHAapOJHBIX KOHBEHIMII ¥ JPYIMX JJOKYMEHTOB, KaCAIOIMXCA IIpaBa
MeXfyHapopHoit Topropm. — Tom 2. — Opranusanysa O6pegunenapix Harmit. — 1973, —
C. 150-151.
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Ha piBHI HalliOHa/JTbHOTO 3aKOHO[aBCTBA, fIKe MPUPOJHO MICTUIO 3HAYHI
BigMiHHOCTI. ¥ 1950-X pokax Oymu 3pobieHi mepuri IpyHTOBHI cripo6m
OOty i BiffMiHHOCTI Ta BIpoBaguTy yHipikOBaHMII 3aKOH IIPO ap-
6iTpaxk AK OpieHTUp IJI PO3pOOKM 200 BJOCKOHA/ICHHS HAlliOHaJIbHOTO
3aKOHOAABCTBA. Taki cripobu Oymu 3pobiieHi sIK Ha perioHaIbHOMY, TaK i
Ha MbKHapopiHoMYy piBHAX. Y 1956 poni MikaMepyKaHCbKUM I0PUANIHIM
KoMiTeToM y Mexiko OyB 3aTBepfKeHUIT MPOeKT YHipiKOBAHOIO 3aKOHY
PO MiKaMepUKaHCBbKMIT TOProBe/bHMil apbiTpax. Y 1957 poni MixHa-
ponHuit iHcTuTyT yHidikauii npusarHoro npasa (YHIJIPVYA) nigrorysas
CBiif mpoeKT yHi(pikoBaHOrO 3aKOHY PO apOiTpax y IUIaHi Mi>KHApOZHUX
aCIIeKTiB IPMBATHOTO IIpaBa.

ITepwii cnpoby yhidikauii HaliOHa/IPHOIO 3aKOHOJABCTBA, SKI
BN 10 CTafil MPUITHATTS MDKHapPOHOTO MIPaBOBOTO aKTy, 6y/n 3po-
O1eHi fepxaBaMM-wIeHaMy EBPOIEICbKOL pajiy 1 BUINIICSA Y MifjIMCaH-
Hs €BPOIEIICPKOI KOHBEHIi Impo yHi(ikoBaHMIT 3aKOH Hpo apbirpax
1966 poky”, sika OgHaK YMHHOCTI He Habyna. BuxmajjeHwiT y KOHBeHIii
yHi(piKOBaHMIT 3aKOH He MICTMB [leTa/JIbHMX HOPM ILIONO HOKa3yBaHHS,
OfIHaK IlepenbayaB MOXIIMBICTD BU3HAYEHHS SAK HOJATKOBMX I/ICTaB IS
CKacyBaHH: ap6iTpa)KHOTro pillleHH: Te, 110 apOiTpakHe pillleHH: IPYHTY-
€TbCA Ha [JOKa3aX, OrOJIOLIEHNX HEIIPaBIVBUMU Y CY/JOBOMY pillleHHi, AKe
Habymo cunu res judicata, a TAKOXX SIKIIO IC/IS YXBa/eHHsI apbiTpaXkKHOTOo
pillleHHs BUSBIEHO JOKYMEHTU a0o iHIIi JOKasW, sAKi BUPIIIA/JbHNUM 4M-
HOM BIUIMHY/IM 6 Ha pilieHHs, abo ki 6ynu NpuXoBaHi B pe3ynbTati Aill
inmoi croponn. TakuM 4nHOM, YHiiKOBaHMII 3aKOH IepenbadyaB MOXK/IN-
BICTb BCTAHOBJIEHHS MEXaHi3My CKacyBaHHs apOiTpaKHOTO pillleHHs 3a
HOBOBIUBJICHVIMY 00CTaBMHAMIY Ta JOIIYCKAaB PO3LIMPEHHS MeX BTPY4YaH-
Hs IeP>)KaBHOTO CYAY B apbiTpax, 110 He CIPU/IO YTBEPIPKEHHIO CTabi/b-
HOCTi Ta OCTaTOYHOCTi apOiTPa’kHOTO pillleHHA.

Y 1985 poui 6yno npuitharo Tunosuit 3akon JOHCITPAJI, skuit
CIIpaBMB HaiOIIbII 3HAYHUI BIUIMB Ha Ipolec yHigikanii HalioHan1bHO-
rO 3aKOHOJABCTBA PO MDKHAPOXHMIT KOMEPLINHUI apbiTpaK, ajpKe Ha
JIoro OCHOBi Oy/I0 HPUITHATO 3aKOHM IPO MIXHAPORHUI KOMepIiiTHMI

% EBporerickas KOHBEHINSA 0 efMHO0OpasHOM 3aKoHe 06 apbuTpaxe (mopmmcana B CrpacOypre
20 auBapsa 1966 rozja) / PerucTp TeKCTOB MEX/[yHApOIHbIX KOHBEHIIMIT U IPYTHUX JJOKYMEHTOB,
KacaloluXcs IpaBa MeXAyHapoxgHoit Topropm. — Tom 2. — Opranusanus O6benHEeHHbIX
Hanmit. — 1973. — C. 78 — 93.
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apbiTpaxx y 61mm3bko 60 kpainax. Ile 6yam mepeBakHO KpaiHM, B SIKUX
TPafINLIisl TPETeIIChbKOro CyJounHCTBa Oy/Ia B pisHi yacu nepeppaHa. [Hiry
IPyIy CKIafjaloTh KpaiHu, B AKUX apOiTpaxk icTOpMYHO pO3BMHYBCA i3
BHYTPIIIHBOTO TPETENICHKOTO CYJOYMHCTBA, TOMY OKPEME 3aKOHOJABCTBO
PO MDKHApOZHMII KOMepIiiiHuil apbiTpaxk Oy/Io BifCyTHE, a Tpereii-
CbKe 3aKOHOJABCTBO 3aCTOCOBYETHCA AK 10 BHYTPILIHIX IPOILECiB, TaK i
IO MDKXHapOJHOTO KOMepLiltHOro ap6itpaxy. ¥ 1ux KpaiHax apbirpakHe
3aKOHOJ]ABCTBO Ma€ CliellniuHy CTPYKTYpPy Ta OCOOMMBOCTI, AKi CyTTE-
BO BifIpi3HAIOTH J10TO Bifi TUX 3paskiB, AKi 3acHOBaHi Ha TumoBoMy 3aKOHi
IOHCITPAJIL, xoua fiesiKi 3 HUX Y IOIaIbIIIOMY 3a3HaIM 3MiH Ta 3aMI03M4M-
mu mesiki migxony. Takumu, Hanpukiag, € PefepanbHuii 3aK0H Ipo apoOiT-
pax CIIIA Bif 12 mororo 1925 poky'®, AHIIIICBKIIL 3aKOH IIPO apOiTpask
1996 poky Ta iHmi.

Ha npoMmy piBHi yHi¢ikaiis BifOyBaeTbcsl B HaIIPSAMKY BCTAaHOB-
JICHHS IIMPOKMX OBHOBaXXCHb apOITPaXKHOTO CYAy Y BUPIlIeHH] IUTaHb
TIPO HAJIEKHICTD, JOIYCTUMICTD, JOCTATHICTD JOKA3iB, y IX OLIiHIi, a TAKOX
Y BUpilI€HHI IPOLeAYPHMX MUTAHD JOKa3yBaHHs.

Takum 4uHOM, yHi(biKauiH TOCAITA TIEBHOTO CTYIIEHH, AKUI 6yB,
OYeBU/IHO, MAaKCYMa/IbHO MOXK/IMBMIL €3 IITYYHOTO BTPY4YaHHA Y TPaiu-
LiVIHi 171 OKPEMUX NIPABOBUX CUCTEM IiXOMN.

I[Topanpiue 36M/DKEHHS MIAXOAIB KO ZOKA3YBaHHA Y MDKHAPOZHOMY
KOMepLiTHOMY ap6iTpaxki BUAAIOCS MOKIMBMM Y IUIOLIVHI apOiTpaXKHMX
perlaMeHTiB, a TAKOX Ha PiBHi y3araJbHeHH: apOiTpasKHOI IPaKTUKM Ta Ha-
IIpallOBaHHA PEKOMEH/JAllijl Ta HACTAaHOB 3 ATaHb JJOKa3iB Ta JOKa3yBaHH:I.

Ha piBHi ap6iTpa)KHIX peraMeHTiB 36/IVKeHHSI iIXO/iB 10 BUpi-
IICHHS MMTaHb JOKa3YBaHH, BTaCTUBUX Pi3HUM apOiTpaXXHUM CHCTEMaM,
IIPOCTEXYETHCS Iy>Ke 9iTKO, @ IPOTATOM OCTAHHBOIO IeCATIIITTA HaOY/I0
XapaKTepy CTPIMKUX 3MiH: OUIbIIICTD BiffOMUX ap6iTPa>KHIX YCTaHOB OHO-
BIJIO CBOI apOiTpa)kHi permaMeHTH Ta JORATKOBO BIIPOBA/IMIO CIIPOIeHi
npasuia apbirpaxky. Ap6iTpaxkHi ycTaHOBU IIpu po3poOIi BIACHUX per-
JIAMEHTIB 3 MDKHAPOJJHOrO KOMEPLIiTHOTO apOiTpaXky BpaxoBYIOTh HaIlpa-
IIOBaHHA iHIIMX apOiTpa)XKHMX LIeHTPiB. 3apa3 y NUTAHHAX NOKa3yBaHH:
OinpiIicTh BiOMMUX apOITPaKHUX PEIIAMEHTIB JOTPUMYIOTBCS CXOXKUX
HiXOMiB i 3aKPIIUIIOI0Th HANIIMPII TOBHOBaYKEHHsI apOiTPaXkHOTO CYAY, a

1% Federal Arbitration Act (Pub.L. 68-401, 43 Stat. 883, enacted February 12, 1925, codified at 9
US.C. § 1 et seq.). — Pesxum gocrymy : http://www.law.cornell.edu/uscode/text/9/9
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TAaK0)K BCTAHOBJIIOIOTh 3arajIbHi 3acajy MOK/IAJeHHA TATapA JOKa3yBaHHA.
[uM mMpoKUM IIOBHOBA)KEHHAM, OfIHAK, LIIOpa3y IPOTUCTOATD BXKe 3Ta-
maHi Hamy 6a30Bi IPUHLMIN apOITPaXKy, TOMY peai3aliis HIOBHOBaXXEHb Y
croci6, sikuit 6u 3abesneuns eeKTUBHUI PO3I/IAL i yXBaleHHA YMHHOTO
apOIiTpa)KHOTO pIllleHHS, 3aBX/!U OB s13aHa 3 HEOOXIMHICTIO 30epeKeHH
piBHOBaru Mi> HUMI.

ApbiTpaxkHi permaMeHTH 3HAYHOI0 MipPOI0 ONMMPAIOTHCS Ha HaIlio-
HaJIbHe 3aKOHOJABCTBO IIPO M>KHApOIHMIT KOMePLiTHMIT apOiTpak, ToMy
HaBiTb Ti 3 HUX, AKi Oy1u po3pobieHi IHCTUTYLiAMY, 1O NIpeTeHYBaIu
Ha perioHanpHMIt a60 MDKHApORHMIT cTaTyc (Hampuknag, MikaMepukaH-
CbKa KOMicisl 3 Toprosoro ap6irpaxy, ICC), icropudno 6ymu opieHTOBaHi
Ha Ii/[X01M, BACTUBi HallilOHaTbHOMY CYIOUMHCTBY. TaKuM 4MHOM, IepIi
pernaMeHTV apOiTpaXHMX YCTAaHOB Mali 3HA4YHi BiMIHHOCTI, Y HUX 4iT-
KO IIPOCTeXYBaBCA BIUIMB BifNIOBITHUX IIpaBOBUX cucTeM. Hampukiagm,
[TpaBwia npuMupeHHs Ta apbirpaxxy MibKHapOZHOI TOProBoi IanaTu y
pemakuii 1955 poky y nMTaHHAX JOKa3yBaHHA YTBEPKYBa/IM iHKBi3MIil-
HUIT MAXIA Ta Hagi/sm ap6iTpiB Ay)ke MMPOKUMM TOBHOBaYKEHHAMM''.
Tak, y cnenudivnomy st ap6birpaxy ICC oKyMeHTi Ipo ITIOBHOBa>KeH-
Hs1 apbiTpa (3as1Ba, a mi3Hillle — aKT MPO MOBHOBAKEHHsI), SIKMiT apOiTp
HOBUHEH OyB CKIACTM IIepII HDK IepeiiTu Jo CIyXxaHH: crpasy, [IpaBu-
mamu 1955 poky 6yno mepen6adeHo BUKIAaJeHHs CYTi CIIpaBM Ta BU3Ha-
YeHHs CIIPHMX IYHKTIB, AKi migaaranu supimenHo (myHKT 1 (d) crarti
19 ITpasun). PakTu4HO 6YI0 3aKpinIeHo 060B 130K apbiTpa caMOCTIIIHO
BU3HAYUTHU IIpeSMeT HoKasyBaHH:. [Ipy 1IbOMy CTOpOHM Opaiy y4acTb y
HiZIMCaHHI bOTO JOKYMEHTY, OGHAK BiIMOBa OJHi€l 31 CTOPIiH Bif mifNN-
CaHHA He MaJla HaC/TiJKOM HeMOX/IMBICTb PO3IJLALY CIIPaBM Ta yXBajIeHHS
apb6itpaxkHoro pimenHs. IIpaBuaamu Takox 6yno mepenbadeHoO IOBHO-
Ba)KEHH: ap6iTpa Ha 3aC/lyXOBYBaHHs CBilKiB, IPM3HAYEHHS OJHOIO 260
JEKIJIbKOX €KCIIepTiB /i1 HaJJaHHA HYMH CBOIX BYICHOBKIB 3 TEXHIYHMX Ta
npaBoBux nuranb. Crarrero 20 [TpaBun Ha apbiTpa 6y/I0 TaKoX IOK/Iaze-
HO 000B’A30K y HalIKOPOTIINII CTPOK BCTAHOBUTY (aKTH, AKi CTOCYIOTbCS
CIpaBl, 1O TAKOXXK BKa3ye Ha BifJajIeHiCTb 1fi€i MpoLefypy Bif migxopis
padiHoBaHOI 3MarajbHOCTI.

10! TIpaBwia npuMupenus u apburpaxa — MexayHapofHas Toprosas mamara, 1955 r. / Perucrp

TeKCTOB MeKIyHapOJHbBIX KOHBEHIIMIT ¥ APYTUX JOKYMEHTOB, KaCalOMMXCA ITpaBa MEKIyHa-
popnsoit Toprosmm. — Tom 2. — Opranusauust O6begunenusix Hanuit. — 1973. — C. 95-105.
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Ap6iTpaxkHi pernamenTy, chopMOBaHi Iifj BIVIMBOM CUCTEMU 3a-
raJIbHOTO IIPaBa, 3HAYHO Oi/Ibllle yBary IPUAULAIN IUTAaHHAM JOKa3yBaH-
Hs Ta JIOKa3iB, a TAKOXX HaJliIA/IM CTOPOHM TOJIOBHOIO POJUIIO y OKa3y-
BaHHI. Tak, y crarti 29 «[lokasn» [Ipasun npouenypu MixkaMeprKaHCbKOI
KOMicii 3 Toprooro ap6itTpaxy 1969 poxy 6y10 BusHa4eHO, 1110 CTOPOHU
HajalTbh OyAb-AKi HOKa3y 3a CBOIM OaKaHHAM, a TAKOXX HAJAIOTh TaKi
IOJATKOBI JoKa3M, sAKi apOiTp BBaXKaTyMe HeOOXiTHUMMY J/I PO3IIIALY Ta
BUpillleHHA criopy. SKio apOiTp Mae 3a 3aKOHOM IIPAaBO BUK/IVIKATH CBifi-
KiB a60 BMMaraty HaJaHHs JOKYMEHTIB, BiH MOXe pOOUTH 1ie 3a BIaCHOIO
inirfiaTnBolo a60 Ha BuUMOry Oymb-sKOI 3i cTopin'®. IlpaBmna npuminsm
0CO6MUBY yBary yTBep[KeHHIO Mi/IXOY, BiAIOBITHO 10 SIKOTO OYAb-sKi il
Ta pillleHHs apOiTPiB 1070 JOKa3iB (Oflep)KaHHsI, 3aMNT HOKa3iB, OI/IA] Ha
Micii) 3AifICHIOIOTbCS ap6iTpaMu ITic/IA KOHCY/IbTalil 3i croponamu. Kpim
Toro, IlpaBuna mpouefypy 3akpinmiM NOYEProBUII MOPANOK HaJaHHA
CTOPOHAMM JIOKA3iB, a TAKOXX BU3HAYMJIM, IO TAKWIl IIOPALOK MOXKe Oy TH
3MiHeHuIt apbiTpOM 32 yMOBM HaJjaHHS CTOPOHaMI ITOBHOI Ta OJJHAKOBOI
MOXXJIMBOCTI Jy/IsI IOfJaHHs MaTepianiB ab0 Hale>KHUX 10 CIIPaBM JJOKa3iB.

Bpanoro cipo6oto yuiikyBary npouecyaabHi aceKTy JisIbHOCTI
MDKHapOJHOTO KOMepIiiTHOro apOiTpaxky, B TOMYy 4MCI, OibII JleTanb-
HO Bpery/IiOBaTy INMTAHHA HOKa3iB Ta [OKasyBaHHs, Oyaa po3pobka Ta
npuitHATTA ¥ 1976 pori Apbirpaxuoro permamenty IOHCITPAJL ITsomy
KPOKY TaKOX IepefyBany MeHII Baji cipoby, HalpuKiag, pospodka y
1950 poui Aconianiero mixHapopHoro npasa IIpaBuin MbkHapogHOTO KO-
MepLiliHoro ap6iTpaxy (tax 3BaHi KomeHrareHcpKi mpaBuia), ki OGHAK
He 3HAJILIN IIMPOKOTO MOIIMPEHHS.

Bupana y 1976 poui, nepira pegakuis Ap6iTpaXKHOrO perlmaMeHTy
IOHCITPAJI 6yna pospo6ieHa Jyis 3acTocyBaHHs:A B apbiTpaxi ad hoc, ofi-
HaK HaOyJla MIMPOKOTO IIOLIMPEHHs Ta B IOAIbIIOMY Oy/Ia BUKOPUCTaHA
py po3pob1i 6araTboX peraMeHTiB iHCTUTYLITHOTO apbiTpaky, 30Kpe-
Mma, Pernamenty mixxuapopHoro ap6itpaxy ICDR, IlIseiiijapcpkoro peria-
MEHTY MDKHapogHoro apbirpaxy, ApbirpakHux pernamentis Kaipcbkoro
apOiTpakHOTO LeHTpy Ta UeHTy Y Kyanma-Jlymmyp. 3Bakaroun Ha Te, 110

192 TTpaBuma mporesypsl MexkaMeprKaHCKOI KOMUCCUY TOPrOBOTO apOuTpaska (BCTYINIIN B CUITY

1 anpena 1969 rona) / PerucTp TeKCTOB MeXIyHapPOJAHBIX KOHBEHIWII ¥ IPYTUX JIOKYMEHTOB,
Kacalouxcs IpaBa MeXXAyHapoaHoit Toprosmn. — Tom 2. — Opranusarysa O6bearHEHHBIX
Harmit. — 1973. — C. 137-149.
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Ap6itpaskumit permament JOHCITPAJI Ta Tunosuit 3akoH Oy1u po3po-
O/eHi Ha CIUIBHMX 3acajiaX, BaK/IMBUM HIOAHCOM Y IoOIIMpeHHi ApOit-
P@XHOTO perJlaMeHTy SIK 3pas3Ka JUI1 PO3pOOKM PerslaMeHTiB iHCTUTYIIil-
HOTro ap6iTpaxy 6yy1o0 Te, IO Lieil per/laMeHT OyB B3ATMII 32 3pa30K TAKOXK
y KpaiHax, AKi He IPUBOJVIIN CBOE 3aKOHOJABCTBO PO apbiTpaxK y MOBHY
BigmoBiznHicTh o Tumosoro 3akony FOHCITPAJL, manpuxnag CIIA.

Byxe sraganmit TicHUI 3B’130K MDK TumoBMM 3aKoHOM Ta ApOiT-
paxunm pernamentom IOHCITPAJI He mepen6auas AyOMIOBaHHS HOJO-
JKeHb pernameHty y TumoBomy 3akoHi. Oco6MMBO y MMUTAHHIX [OKasiB
B&K/IMBI i IPUHIUIIOBI MONOXeHH ApOITPaXKHOTO perjlaMeHTy CBifoMo
He 6y nepereceHi fo Tunosoro sakony JOHCITPAJIL. Tak, npasuo 4a-
cTuHM 5 crarTi 25 ApOITpaXkKHOTO pernaMeHTy, sike BCTAaHOBJIIOE, 1110 CTO-
POHM MOXXYTb IIOJaBaTH CBi[YeHHS CBifiKiB y popMi MMCHMOBUX 3asiB, He
OyI10 BKIIOUeHe 10 TUIIOBOTO 3aKOHY, OCKIIbKY 0Y/I0 BUPILIeHO 3a/INIINTH
Iie I TAaHHA Ha PO3CYJ, CTOPiH abo ap6iTpis. Leit mpukiay imocTpye Hamip
po3po6HuKiB TUIIOBOrO 3aKOHY 3pOOUTH JIOTO CUCTEMOI0, sAKa 6 MicTina
BM3HAHI 3aca/jHI4i HOPMI, a He aKTOM, KU1 611 Bpery/IoBas Ipoliec y BCix
meTasax. [HIMM NpuKiIajjom, AKuit foOpe iMoCcTpye HaMaraHHs YHUKHY TU
curyanii KoH(IIKTY 3 TPaBOBMMM HOPMaMI y HalliOHa/IbHOMY 3aKOHOJIaB-
CTBi, MOXXHa BBaXkaTu Te, mo y Tunosomy 3akony IOHCITPAJI ne 3uait-
IIOB BifoOpa>keHHA NPYHLMI NOK/IAleHHA Ha KOXKHY 31 CTOPIiH TATapsA J0-
KasyBaHHs 00CTAaBMH, Ha sKi BOHA MOCUIAETHCA SIK Ha IifICTaBY IS CBOIX
BUMOT a00 3arepedeHb (YacTiHa 1 cTaTTi 24 ApOiTpaskHOTO pernaMeHTy).
3aKpilIeHH 1IbOTO BU3HAHOTO IPUHINITY, Ha [YMKY PO3pPOOHMUKIB, TAKOX
MOIVIO BXOUTH Y IIPOTUPIdds 3i CBOOOLOI0 BefleHHsI apOiTpaXKHOro Ipo-
1ecy, 3akpimtenomw y crarti 19 Tunosoro 3akony FOHCITPAJI'®.

ITomyk nUIsAxiB 30epexxeHHs piBHOBaruM MK aBTOHOMI€I apOiT-
PaXHOTO CyJy Ta CTOpiH y BU3HAa4YeHHi IIpaBuJI JOKa3yBaHHA Ta 3aca/jHU-
YYMU TPUHLUIIAMY MDKHapOJHOTO KOMEPLITHOTO apbiTpaxKy BUABUBCSA
MOXX/IVIBMM Ha piBHI IPAaKTUKY, a 3HaeH] IUIAxy Oy/Iu BUK/IafieHi y peKo-
MEeHJIAIlisIX Ta HaCTaHOBAaX OKPEeMUX apOiTpPaXHUX YCTAHOB Ta mpodeciii-
HUX CIIIBHOT, 5IKi 06’€IHYIOTh IOPUCTIB-NIPAKTUKIB apbiTpaxy. OfHUM 3

19 Report of the United Nations Commission on International Trade Law on the work of its

eighteenth session, 3-21 June 1985. Supplement No. 17 (A/40/17). — New York, UN, 1985. —
p. 64. — Pexxum poctymy : http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N85/325/11/ PDF/
N8532511.pdf?OpenElement
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HepIINX BU3HAHUX B apOiTPaKHIil MPaKTUL]i JOKYMEHTIB TAKOrO 3HAUECHH S
Oymu JlonaTKoBi IpaBmIa I IOJaHHA Ta JOCTIKEHHS JOKasiB y MibKHa-
POHOMY KOMepLiitHOMY apbiTpaxi, pospobmeni Mi>KHapOHOO acomiarti-
et 1opucris (IBA) y 1983 poui. Y mopanpiiomy 1eit fOKyMeHT OyB JooIpa-
LboBaHMII Ta Bufaumit y 1999 ra 2010 pokax sk IIpaBuia IBA 3 ogepxanHa
HokasiB y MbkHapopHoMy apbitpaxi'®. B pemakiii 2010 poky Bxe MicTn-
JI0CA TIOJIOXKEHHSA TIPO eeKTPOHHI JOKYMeHTH, a 3 HasBU Oy/I0 BUJa/IeHO
CJIOBO «KOMePIIITHUI», a0u YCYHYTI CYMHIB y MOXX/IMBOCTi 3aCTOCYBaHH:
IIbOTO BYX/IMBOTO JJOKYMEHTa TaKOXX B iHBecTHLiliHOMY ap6irpaxi. IIpa-
Byaa IBA MicTATh HacTaHOBM LOJIO NTOJAHHA JOKYMEHTIB, CBiZlu€Hb CBiJj-
KiB, BIICHOBKIB €KCIIePTIB i € IPUITHATHUMI /151 3aCTOCYBaHHs B apbirpa-
Xi, SIKWIT 3AIMICHIOETCS MiJT BIVIMBOM Pi3HUX IIPaBOBUX KYIBTYP, TOOTO €
pesynbratoM yHiikarii mpakTHKM Ha JOCUTh BUCOKOMY PiBHi fieTamizarmil.

SIx ob6rpyHTOBaHO 3a3HavaroTh P. TpirTman ta b. Kaconoscki, ITpa-
Buna IBA, Ha AKi y NMTaHHAX [JOKasyBaHHA CHMPAIOTbCA MPAKTUYHO y
KOXXHOMY apOiTpa)XHOMYy Iporieci, OyTu CTBOpeHi 3 MeTOI MO€RHATU Y
3arajibHIX, NPYHLUUIIOBUX pUCaX H8.I7[6i]1bH.Iy Ki/IbKIiCTh MiIXO/iB, BIACTU-
BUX Pi3HMM NpaBOBUM cucteMmaM. [IpaBuia, TakuM YMHOM, IPOIOHYIOTh
pisHOMaHITHI IpollecyasnbHi MifXonM, OMHAK He BTIMIOIOTb AKUIICH OOVH
CTaHIAPTHUI mifxim'®.

ITpaBuna IBA 3acTOCOBYIOTHCS apOiTpaMu Ta CTOPOHAMI SIK OPi€H-
tup'®. He € nommpenoro npaxrtuka sarsepymxenns [Ipasun IBA sk ckia-
IOBOI IPOLIeCYanbHIX IIPABUIL, IKUMM KEPYETbCA apOiTpaXk y KOHKPeTHIIL
CIIpaBi, ajpKe TaKi Jii MalOTh HAC/IIKOM 3BY>KEHHS MOXK/IMBOCTEN apbirpis
y IpolleCyaTbHOMY MaHeBpyBaHHi. Takox 1le Mo)ke PU3BOAUTH JIO CY-
MEePEYOK MiXX CTOPOHAMM LIOAO TAyMadeHHsA nonoxeHb [Ipasun. Xova B
apOiTpa>kHill IPaKTUL TPAIUIAIOTLCA BUMAAKY 3aKpimtenHs [Tpasun IBA
SK YaCTMHY IPOLECYyaJIbHUX IIPaBWI apOiTpa>kKHOTO pO3INIALY caMe 3a
npomnosutiieto apoitpis. Tak, y cripasi 2007 poky, sika po3Iisijjanach 3a per-

14 TBA Rules on the Taking of Evidence in International Arbitration. Adopted by a resolution
of 29 May 2010. — Pexxum goctymy : http://www.ibanet.org/Publications/publications_IBA_
guides_and_free_materials.aspx#takingevidence

19 Trittmann R. Taking Evidence in Arbitration Proceedings between Common Law and Civil Law
Traditions — The Development of a European Hybrid Standard for Arbitration Proceedings /
Rolf Trittmann, Boris Kasolowsky // UNSW Law Journal. — 2008. — Volume 31(1). — p. 333.

1% Chao C. Planning for Discovery in International Arbitration / Cedric Chao, Maria Chedid //
Asian DR. — 2007. — p. 115.

54



I'AaBa 1. TeopeTnyHi 3a0CaAM AOKO3YBAHHS

namerToM SCC, ap6iTp HaMaraBcsl IIepeKOHATU CTOPOHM y 3aCTOCYBaHHI
ITpasun IBA B Toli 4ac, sIK OfiHa i3 CTOpPiH BBaXKasa 3a HeoOXifjHe 3acTo-
COBYBAaTI IIPOLENyPM PO3SKPUTTA OKasiB («ickaBepi»), 10 IpUITHATI ¥
CIIIA, a iH1ra HamonAraaa Ha TOMY, aby KO>KHa 13 CTOPIiH IOK/Iafjanach Ha
mocTymHi it gokasu'”.

Cnip BinsHaunry, mwo [Tpaswia IBA He 6ymu eqyHo0 cripo6oro Ha-
O1u3uTH pi3Hi MAXOAM [0 JOKasyBaHHA B apbirpaxki. ApOiTpakHuil iH-
crutyT CepensemHomMop’si Ta bimspkoro Cxopy, 3acHoBaHumit y 1987 poui
3 METOI0 IIPOCYBaHHS MDKHAPOFHOTO KOMEPLITHOTO apbiTpaxky, po3pobus
CranpapTHUI per7aMeHT NOCTIiKeHHA JOKa3iB, AKui 6yB BUJAHUI K a/Tb-
TepHaTMBa nepwilt pepakuii Ilpasun IBA i B AxoMy mepeBakaB Mifxij 1o
oflep>KaHHA [JOKa3iB, BIACTMBUI pOMaHO-TepMaHCbKill ITpaBoBiit crcremi'®.

ICDR rtakox pospobus HacraHoBu apbitrpam 3 o6miHy iHdOp-
Malli€o, SIKi HiJIAraloTh 3aCTOCYBAaHHIO B yCiX apOiTpaKHUX Ipoljecax,
o 37ificHI0I0ThCA 3a pernamMenToM ICDR i posnodari micnsa 31 TpaBHA
2008 poxy'”. HacranoBu, Ha Bigminy Bif Ilpasnn IBA, He MicTATD feTan-
HVIX [IPaBIJI Ofiep>KaHH: foKasiB. HaromicTs BoHM ciipsiMoBaHi Ha Te, abu
HifKpecnuTy npaBo apOiTpiB KOHTPOIIOBATHU IIpOLiec OOMIHY J0Ka30BOI0
inpopmariero, 3pobutu ueit npouec nepefdadyBaHuM, a 0OMiH JoKasa-
MM — 3aBuacHUM. lle 6y70 HoCuTh BaXXIMBO /IS HAOMVDKEHHA [0 €BPO-
HelichbKMX IigXopiB Liel apbiTpakHOI cucteMy, sika 6yna cgopMmoBaHa mif
BIZIMBOM IIpaBoBoi Tpaguiii CIIIA 3 BracTBoOIO 1if aKTMBHOIO POJIIIO CTO-
piH y fokasyBaHHi Ha GoHI MiHIMaIbHOI aKTUBHOCTI ap6iTpiB. HacTanoBM
€ CBOEPIHNUM [JOIIOBHEHHSM [IO PeIJIaMeHTy 3 MKHAPOJHOTO apOiTpaxky
ICDR i, Ha Bigminy Bif IIpaBui IBA, He MaloThb XapaKTepy JOKYMEHTY, 1110
Mo>ke 6yTHU 3aCTOCOBaHUII y Oyab-AKiil apOiTpaxkHiil cuctemi. Xoua BOHI
YTBEPIKYIOTh Ti XX NPMHLUIIN, iHTEPHALIIOHATI3YIOTh AMEPUKAHCBKY MO-
Ienb apbiTpaxy, 3BepTardy yBary Ha HEIIpUIYCTUMICTD B apOiTpaxi iH-
CTPYMEHTIB i TexHiK, BractuBux cyposum nponecam y CIIA. Oxpim Ha-
CTaHOB, BugaHux AAA, iHIIa aMepUKaHCbKa YCTAaHOBA 3 HaJlaHH:A IIOC/IYT

197 Stockholm Chamber of Commerce Arbitration Award of 5 April 2007 (Pressure sensors case). —

Pexxum pocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070405s5.html

1% Born G. International Commercial Arbitration: Commentary and Materials. — Kluwer Law
International, 2001. — p. 485.

' JCDR Guidelines for Arbitrators Concerning Exchanges of Information, effective May 31,
2008. — Pesxum pocrymy : https://www.icdr.org/icdr/ShowPDF?doc=ADRSTG_002579
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ap6iTpaxxy — MbKHapofHMil iHCTUTYT i3 3al06iraHHA Ta PO3B’sA3aHHSA
koH¢iktiB (CPR) — Takox Buzana y 2009 poui cBoi pekoMeHpaliii 3 op-
rafisanjii eAKUX IpoLefyp FOKa3yBaHHA Y MDKHAPOJHOMY KOMEPIIIIHO-
My apbirpaxi — IIpoTOKOII 3 pO3KPUTTS HJOKYMEHTIB Ta HaJlaHH:A CBilKa-
MU CBifjueHb y KOMepIiitHOMYy ap6iTpaxi''’.

Koponiscbknit inctutyT ap6itpiB y Benukiit Bpuranii, ycrano-
Ba, fIKa aJMiHicTpye apOiTpaxkHi Ipolecu, TaKOX po3poOUB psJ| HACTa-
HOB /151 ap6iTpiB y cdepi sokasyBanH:: [IpOTOKON 3 BUKOPUCTAHHS €KC-
nepTiB, pu3HaueHux cropoHamu, 2007 poky'!!, [IpoTokon 3 po3KpUTTA
eIeKTPOHHMX IoKyMeHTiB 2008 poxy''?, Hacranosu 3 apbirpaxy 3a go-
KyMEHTaMI IjIsI MDKHapOZHOro apbirpaxy'’, a Takox cCIieljiabHO M
ap6itpaxy 3a Tunosum sakonom IOHCITPAJI 2011 poxy'*, HacraHoBU
3 BUKOPUCTAHHs IIPU3HAYCHUX apOiTPaXKHUM CYOM eKCIepTiB, OpUANY-
HUX KOHCY/IbTAHTIB Ta acecopis 2011 poxy'®.

IToxIMKaHVMIU 30PIEHTYBATH Y JieAKMX NMPOOIEMHUX NPOLEHyp-
HIX aclleKTax apbirpaxy 3a Pernamentom JOHCITPAJI 6ymu Bupasi num
opraHoM y 1996 poui Komenrapi 3 oprasisarii ap6iTpa>kHOro posIysziy,
y AKX 0coOnmBa yBara Oy/a IpujieHa pisHOMaHITHUM crioco6aM opra-
Hisauii ofjep>kaHHsA fokas3iB''’. Y 3B’A3KY 3 TMM, 1O MiAXOAY, 3aKpillieHi
B Apb6itpaxknomy pernamenti JOHCITPAJL, 6ynn BukopucTaHi 6ararbma
apOiTpaXHIMI YCTAaHOBAMIU IIPU pO3poO1li BIACHUX peITlaMeHTiB, BUAaH]
IOHCITPAJI KomeHTapi Tako) CIIpaBM/IM 3HAUHMII BIIMB Ha BUPIiLlleHHS
IpOLEeAYPHNUX MUTaHb NOKA3yBaHHA y I[UX iHCTUTYIiAX Ta Ha NMPaKTUKY
MDKHapOHOT0 KOMEpLiTHOTO ap6iTpaxxy B LIIOMY.

119 Protocol on Disclosure of Documents and Presentation of Witnesses in Commercial Arbitration
of the International Institute for Conflict Prevention and Resolution.

1 CIArb Protocol for the Use of Party-Appointed Expert Witnesses in International Arbitration,
Chartered Institute of Arbitrators, September 2007.

112 CIArb Protocol for E-Disclosure in Arbitration, Chartered Institute of Arbitrators, October
2008.

113 CIArb Guidelines for Arbitrators regarding Documents-Only Arbitrations, Practice Guideline
5, 06 December 2011.

114 CIArb Guideline 5 to the UNCITRAL Model Law and Rules: Guideline for Arbitrators regarding
Documents-Only Arbitration, 06 December 2011.

15 CIArb Practice Guideline 10: Guidelines on the use of Tribunal-Appointed Experts, Legal
Advisers and Assessors, Chartered Institute of Arbitrators, 20 June 2011.

18 UNCITRAL Notes on Organizing Arbitral Proceedings, United Nations. — New York, 2012. —
40 pages.
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Y 2004 poui AmepuKaHCbKMM iHCTUTyTOM mipaBa Ta YHIJPYA
Oynu 3atBepKeHi po3pobieHi crinpHO [IpMHIMIN TpaHCHAIIOHATBHUX
LVBI/IBHUX IpoLeciB, sAKi 6y cipsMOoBaHi Ha TapMOHI3allil0 OCHOB CYJO-
BOT'O PO3I/IANY UMBUIPHMX Ta KOMEPLIHUX CIIpaB i mepeg6avany MOXIN-
BICTb IX 3aCTOCYBaHHs TAaKOX JJIs opraHisanii ap6iTpakHux mpouenyp'’.
[IpyHUVON MICTATb NPUMHATHI A Pi3HMX IPaBOBUX CUCTEM IiIXOAU
IO JOKa3yBaHH:A i BOHOYAC He 0OMEXYIOTbCs Tinbky Humn. Hanmpukian,
IleBHa yBara IpyjjijieHa MUTAaHHIO yXBajieHH:A PillleHHA B yMOBaX, KON
BifiloBiziay He Gepe y4acTi y posriAfi.

Bixoto y BupoOnenHi yHipikoBaHUX MiIXOAiB KO BCTaHOBJICHHA
(mokxasyBaHH:) 3MicTy IpaBa, L0 Hi/IAra€ 3aCTOCYBAaHHIO IIPY BUPilleHH]
cropis, ctanu Pexomenpanii Aconianii Mi>xHapo#ZHOro IpaBa LIO#0 BCTa-
HOBJIEHHSA 3MICTY IIpaBa, 1O Hi/I/IATa€ 3aCTOCYBaHHIO Y MDKHapOJHOMY
KOMepIiiitHoMy apbiTpaxi, yxBaneHi Ha 73-11 KoH(pepeHii Acomiarii y
2008 powui'*®. Lleit JOKyMEHT MMPOKO BUKOPUCTOBYETbCS apbiTpaMu mpu
BU3HAYEHHi CBOEI POJIi y BCTAaHOBJ/IEHHI 3MICTY IIpaBa.

3arazoM Ha >KOJHOMY 3 ONMCAHMX BUILE PiBHIB PETy/I0BaHHA MiX-
HapOJJHOTO KOMepLiltHOro apbiTpaxky mpoljec yHigikaril He c1ifj BBaKaTu
3aBeplleHUM. TpuBae po3pobka MDKHAPOJHUX aKTiB, AKi O BperymoBam
IpoliecyasIbHi aCleKT! Ais/IbHOCTI apbiTpaXky, B TOMY YMCTI IOKa3yBaHHA.
YHidikarlis Hal[jOHaTbHOrO 3aKOHOJABCTBA, B3araji, € MOCTIHUMM IpO-
riecoM. Kpainu cTBOPIOIOTH 3aKOHOJABCTBO IPO apOiTpaxk ab0o 3MIiHIOOTH
jioro, B TOMY 4MCTi, 3 ypaxyBaHHAM Tumnosoro sakony JOHCITPAJI, sxwit
TAaKOX 3a3HaB 3MiH y 2006 poui. Ha piBHi ap6iTpa>kHIX perlaMeHTiB i creli-
aJIbHMX HACTAHOB 3 I0Ka3yBaHHsI [Tpoliec YHi(iKallil 3SHaXOAUThCS B HA/I3BM -
JajfHO aKTMBHOMY cTaHi. [Iporsarom 2008-2015 pokiB mpoBifHi ap6iTpaxHi
YCTaHOBM ITePEIISHY/IN CBOI pernamMeHTy (HoBa pefakiis pernamenty ICDR
HaOy/na unHHOCTI 1 yepBH: 2014 poky, CIArb neperiaHys cBiit periaMeHT y
2015 poui), a [TpaBua IBA 6ymu 3aTBepypKeHi y HOBIll pefakIyil.

"7 ALI / UNIDROIT Principles of Transnational Civil Procedure adopted by the American Law
Institute (ALI) in May 2004 and by the International Institute for the Unification of Private Law
(UNIDROIT) in April 2004 // Unif. L. Rev. 2004. — No. 4 — pp. 758-808.

"% International Law Association Recommendations on Ascertaining the Contents of the
Applicable Law in International Commercial Arbitration. Resolution No. 6/2008 of the 73rd
Conference of the International Law Association held in Rio de Janeiro, Brazil, 17-21August
2008. — Pexxum pocrymy: http://www.ila-hq.org/download.cfm/docid/7FC8F94B-BE34-4634-
AAS5DE5128B097B4A
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Ap6iTpaxkHi iHCTUTYLIT Ta yCTaHOBM, sAKI aAMIHICTPYIOTb MiXHa-
POIHMIT KOMepLiliHuII apbiTpax, BUAaMM HACTAHOBY Ta iHIII aKTU peKo-
MEHJJaLlilIHOrO XapaKTepy, CIpsMOBaHi Ha yHidikalilo IpakTUKU BUpi-
IIEHHsI OKPeMUX NNTaHb JoKadyBaHH:A. OcoOMMBa aKTUBHICTD y I[bOMY
HAIPsIMKY CIIOCTepiraeTbcs B apOiTpaXHUX CUCTEMax 3arajbHOrO MpaBa
i 6araro B 4OMy 3yMOBJIeHa JBOMa YMHHMKAMM: HEOOXifHICTIO 00MeXnTI
IIPOHMKHEHHS BJIACTMBUX HalliOHAJIbHMM CY[JOBMM IIpoliecaM LuX KpaiH
MiXOMiB, AKi € ABHO OOTS>KIMBUMU 1A CYy4acCHOTO MiXXKHapOJZHOTO KO-
MepLifHOro apbiTpaky, a TAKOXX HEOOXITHICTIO BISHAUUTIUCSA 3 HOBMMMU
BUK/IMKaMU, SIKi TIOCTanM B apOiTPaKHiil MPaKTHIli, 30KpeMa, TUMM, 110
OB sI3aHi 3 BUKOPUCTAHHSIM e7IEKTPOHHMX JJOKa3iB.

[InTaHHA HOKAa3yBaHHA Yy MDKXHapOLHOMY KOMepILiiiHOMY apOiT-
PaXi, B TOMYy 4UCIIi IpaBWIa BU3HAYeHHA NpeAMETY JOKa3yBaHH:A, Koja
¢dakTiB, AKi He MiJJATAIOTh JOKA3yBaHHIO, BUMOTY Ha/IeXHOCTI, JOIY-
CTMMOCTi [OKasiB, HOPsOK 30MpaHHs, [JOCTIMKEHHS Ta OLiHIOBaHHSI
IOKa3iB TOLIO, PeryIII0ThCA HALlOHA/IbHIMI 3aKOHAMM IIPO apOiTpa,
a TakoX pernaMeHTaMyu ap6irpakHmx ycraHoB. OpHak, SIK BigsHavae
C. B. HikormokiH, IuTaHHA JOKa3yBaHHA Ta 0Ka3iB GOPMYIIOITHCA [O-
cuthb (pparMeHTapHO. BiH BBa)kae ix mporajmHaMy HOPMAaTMBHOTO pery-
JIOBAHHS HOKAa3YBaHHS B apOiTPaXKHOMY PO3IMALI, sKi 3aIIOBHIOIOTHCS
Yy MDKHapOJHUX JJOKYMEHTaX PEKOMEHJALIIIHOTO XapaKTepy, 30KpeMa, y
Komenrapsix FOHCITPAJI 3 oprasnisarii apbirpasksHoro posrisany'’. Ha
LYMKY IIPaKTUKIB MDKHApORHOTO apOiTpaky, iCHye HaranbHa IoTpeba He
TIIBKM B peKOMeHlalifax, Akumu € [Ipasuna IBA Ta inmi HacTaHOBM, a B
000B’13KOBUX [I/Is1 3aCTOCYBAHHS MIPaBWIaX Ta HOPMax Ipu 36epexxeHHi
THYYKOCTi mpouenypu'®.

[InTaHHA mOKO TOTO, Y1 MOYKHA BBaKaTU IporajayHaMiu y HOpMa-
TUBHOMY PEry/IIOBaHHI Te, 0 OIBLIICTD aCIeKTiB JOKa3yBaHHA Y MiX-
HAapOJHOMY KOMepILiliHOMY apOiTpai Bpery/n1poBaHi Ha piBHi 3arajbHUX
3acaj, € CipHMM. 3HauHa YacTMHa HAyKOBLB Ta MPaKTUKIB MDKHapoOf-
HOTO KOMepILiTHOro apOiTpaky cXuIbHa BBa)XaTH iCHYI0UUII piBeHb HOP-

" Huxomoxun C. B. MexxayHapopublit KomMepueckuit apburpax / C. B. Hukomokun. — M. :
Ocrumudopm, 2009. — C. 169.
120 Redfern ¢ Hunter on International Arbitration — Fifth Edition Edited by Nigel Blackaby,

Constantine Partasides, Alan Redfern, and Martin Hunter. — Oxford University Press, 2009. —
p. 398.

58



I'AaBa 1. TeopeTnyHi 3a0CaAM AOKO3YBAHHS

MaTMBHOI [leTajisalil BUIIpaBAAHUM 1 HaBiTh TaKMUM, IO CIIPMA€ MEHIIIN
¢dbopmarisanii apbirpaxxy. Oxpemi ZOCTITHNKM B3araji po3I/isiialoTh BCTa-
HOBJICHHA [ieTa/IbHUX IpaBWI JOC/I/KeHHA JOKa3iB Ta IPaBII IOfaHHA
ITOKYMEHTIB CTOpOHAaMU fIK IIPOSB TEHIEHIII JO IOpuAuKasisawii, To6To
IIOCWJIEHHSI NPOLEAYPHOTO KOMIIOHEHTY B apb6iTpaxki, 110 OL[iHIOETbCS
HYIMI K OJfHO3HAYHO HeraTyBHe siBuile'?'. Bynb-sike BBefleHH: JOIATKO-
BOT'O PEry/nOBaHH:A, KOHKpeTu3alid, feTanisalisa OKpeMIX MUTaHb, a iHoxi
/1 HaZlaHHA peKOMEHALi MOXKe CIIPUIIMATIICA HEOJHO3HAYHO i, HaBiTh, K
IIeBHe 0OMe>KeHHsI AUCKpelil apOiTpiB Ta THYYIKOCTi apOiTpasKHIX TIpoLie-
nyp. Tak, sk 3asHavyae B. Kamepep, micna Bunanssa KomeHTapis 3 oprasisa-
uii ap6itpasksoro posriany JOHCITPAJI, moknMKaHUX 3aIIOBHUTH HEBHi
IPOLeAYPHI IPOraMyHu apOiTPaXKHOTO PerIaMeHTY, JOCILTHUKY Mifjanu
X CyBOpIiit KpUTHULI 32 0OMEXEHHsI TPASULIITHOI THYYKOCTI apOiTpaXKHOTO
posrsiny. Cipobu BBeCTM [OJATKOBE PeryIioBaHHs, KOHKPETU3ALo /10
apOiTpa>KHYX peIJlaMeHTiB MO>KYTb BUK/IMKATH Iie OLIbIINIT CIPOTUB' .
Ha Hamy gymMKy, HaflaHHA peKOMEHMALIN He CifJ pOSINAATA AK
cripo6y Takux 0OMeXeHb, OCKIIbKM CTOPOHM 4aCTO MOXKYTb BCTAHOBUTHU
creniasbHi IpaBuiIa, AKi MAaTUMYTh BUpillIajibHe 3HAYE€HHS [/ OpraHisa-
il npouecy. Po3po6reHi mpoBifHuMy apOiTpaXKHMMU LieHTpaMM HacTa-
HOBU He MalOTb XapaKTepy 060B A3KOBUX 0 3aCTOCYBaHHA IpaBul. Bonu
CKopillle € pe3y/IpTaTaMi y3arajabHEeHHs NMPAaKTUKY BUpilIeHHs apbirpa-
JK€M OKpeMUX IMTaHb JOKAa3yBaHHA i CIIPAMOBaHi He Ha 3BY>KEHH:A IIO-
BHOB@)KeHb apOiTpiB 41 aBTOHOMIi CTOPiH, a Ha IIPOIIOHYBaHHA IM [i€BUX
aJIbTEPHATUB Y BUPIIIEHH] CKIAJHMX IPOLeCYaIbHUX NIPOOIeM. 3 OITIAY
Ha CK/IQJIHiCTh INUTaHb JOKa3YBAHHA Y MDKHaApOZHOMY KOMEpPLiTHOMY ap-
6iTpaxi meBHa yHidikaris y uiit cdepi HeoOXiffHa, OCKIIBKY MOPSZ 3 MIN-
POKVMMU IIOBHOB)XEHHAMMY apOiTpiB y IMTaHHAX JOKA3iB Ta JJOKa3yBaHH,
icHye moTpeba y nepenbauyBanocri uiel gismpHocTi. Y. Bpayep y 383Ky
3 IJIM BMCJIOBUB CIIOfIiBaHHS, 1110, TIOAIOHO /10 TOTO, K OYB po3pobieHmit
MacuB lex mercatoria, IOKINKaHUI 6yTV OPIEHTMPOM y BU3HAHUX 3aca-
Iax MDKHAapORHOI KOMeplii, TaK caMo IIOCTyIoBO Oyne copmoBaHne lex

2! Manunesuu A. C. MeXyHapOJHBI KOMMePYeCKMil apouTpax: Kypc nekumit : 8 2 4. 9 1. /
A. C. lanuneswd. — MH. : Axaz. Yop. IIpu IIpesunente Pecn. benapycn, 2005. — C. 24.

122 Camerer V. Glamis Gold, Ltd. v. United States of America: A Case Study On Document Production
And Privilege In International Arbitration / Véronique Camerer, Christina G. Hioureas // World
Arbitration & Mediation Review (WAMR). — 2008. — Vol. 2. — No 3. — p. 41.
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evidentia siK 3BeJleHHs BU3HAHMX [IPUHIINIIIB ITOJAHHSI JOKa3iB CTOPOHAMU
Ta IX OL[iHIOBaHHS MDKHapOJHUMH TprOyHamamu'>.

1.5. MiACYMKM AO TACBM 1

JlokasyBaHHsI B MDKHApOJFHOMY KOMEPLITHOMY apbiTpaki BK/IIOYa€e
y cebe HisnbHICTD BCIX yIaCHMKIB apOiTPaXKHOTO PO3IIARY 3 BCTAHOBJIEHHS
06CTaBuMH, AKi MAIOTh 3HAYEHH /s BUpilIeHHs criopy. IIpy boMy MeTOI0
IOKa3yBaHHA Y MDKHAPOJHOMY KOMepLiifHOMY apOiTpaxi € nuie BcTa-
HOBJIEHHA 00CTaBJH, HEOOXIJHNUX [/ BUPILIEHHS CIIOPY, IO He TOTOXHE
IIOBHOMY Ta BCe6IYHOMY 3 ACYBaHHIO 00’ €KTUBHUX 0OCTABMH CIIPABIL.

[Ipo moCATHEHHA METM JOKasyBaHHSA Y KOHKPETHIl CIIpaBi CBifi-
YUTh BUKOHAHHA CTAaH/IAPTY NOKA3yBaHH, AKNUI € PiBHEM JIMOBIPHOCTI, 10
SIKOro 0OCTaBMHM TIOBMHHI Oy Ty MiATBep/pKeHi JOKa3aMt, 11100 BOHM MOT-
7 BBaKaTucs pivicHumu. CTaHapT HOKa3yBaHHA MOXKe OyTu BCTaHOBIIE-
HUIT y TIpaBi, AKMM KepyeTbCs apOiTpaKHNUII CYJ B IIpOLieci JOKasyBaHHA, Y
IIpaBi, IO MifyIATa€e 3aCTOCYBaHHIO, @ TAKOX B yropi ctopin. Hait6inpm mm-
POKO 3aCTOCOBYBaHUM Yy MDXKHApPOJHOMY KOMepLiltHOMY apbirpaxi craH-
IapTOM HOKa3yBaHHs € CTAaHAAPT GaIaHCy IMOBIPHOCTeIT, SIKIIT BBA>KA€Th-
€S BUKOHAHMM, fAKIIO 3 YpaXyBaHHAM HalaHMX [JOKa3iB 6iMbIII IMOBIpHUM
BU/JAETHCS ICHYBAHHSI IIeBHOI 00CTAaBUHM, HDK IPOTHUIEKHE. 3aCTOCYBAaHHS
y TlepeBaskHill 61IbIIOCTI BUIIAAKIB CTAHAAPTY Oa/IaHCy IMOBIpHOCTEl BU-
JAeThbCs1 OOIPYHTOBAHNM, 3BaXKAI0UM HA IPYHIUIY 3Mara/JIbHOCTi Ta OffHa-
KOBOTO CTaBJIEHHSA [0 CTOPiH, AKi 3HAYHOI MipOI0 CTPUMMYIOTh BJIACHI iHi-
LiaTVBU apO6iTpiB y 3’ACyBaHHI 0OCTaBMH CIPaBM Ta CTABJIATD IX B YMOBY,
KOJIV BOHU TIOK/IA[Jal0ThCS HA aPTYMEHTH CTOPIH.

IIpaBoBUIT MacuB, AKUM PETYII0ETbCA JOKa3yBaHHA B MDKHApPOJ-
HOMY KOMepIiiiHOMy apOiTpaxki, CKIaJaloTb HOPMU IIPOLECyaTbHOIO
npaBa apOiTpaxky, a TaKOXX OKpeMi HOpMMU IIPaBa, L0 IifiJIATae 3acToCy-
BaHHIO IO CYTi CIIOpPY, Ta HOpPMM IIPaBa, 1[0 Ma€ HANTICHIMMII 3B’ 430K 3
nokasamu. IIpaBuia okasyBaHHs 3aCTOCOBYIOTbCA 3 ypaXyBaHHAM Yrofu
CTOpiH, OKpiM BUIIAJIKiB, KOV BUKOHAHHA YTO/IM IIPU3BEJE 10 IOPYLIEHHA

123 Brower, Charles N. Evidence Before International Tribunals: The Need for Some Standard Rules
/ The International Lawyer. — Vol. 28, No. 1 (Spring 1994). — p. 58.
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ny6siuHoro nopsAaky. IlpolecyaabHe paBo, IKUM KePYIOTbhCS Hal[iOHA/Ib-
Hi Cy[iu, He Pery/Ioe JisNbHICTD 3 JOKa3yBaHHs B apbiTpaxi, OKpiM Bumas-
KiB, KO/IU apOiTpaXXHUII CY[ BUPIIIVB KepyBaTyCs 10r0 HOpMaMu, CTOPO-
HJ JOMOBIUJIUCH IIPO JIOTO 3aCTOCYBaHHA ab0 IIPaBOM Ilepef6adeHo iioro
000B’13KOBicTb. ApPOITpaXHUII CyZ HOBUHEH ex officio JOTPUMYBATUCh
HNPUHINIIB, SAKi CKJIQJJal0Th TPaHCHALIOHA/IBHUIT IyOIiYHMIIT TOPAKOK Y
MDKHapOgHOMY KoMepliiiHoMy apbiTpaxi, i He Moxe 6e3mifcTaBHO He
BPaXOBYBaTy 000B’sI3KOBi HOPMI KPaiH MO>K/IMBOTO BUKOHAHHS PillleHHS,
AKILO PO iX 3MicT JIOMY BifjoMO, 1110, OffHAK, He CTBOPIOE 0OOB 3Ky apb6ir-
Pa>XHOTO CyJy CAMOCTIIfHO BCTAaHOB/IIOBATH 3MiCT TaKMX HOPM.

Y npaBoBOMYy perynoBaHHI Ta NPaKTUIi JOKa3yBaHHA y MiXKHa-
POIHOMY KOMepLilfHOMY apbiTpaxi BifOyBaroTbcs mpouecy yHigikarii,
SAKI IPOCTEXYIOTbCS Ha YOTUPbOX OLIBII-MEHII YiTKO OKPeCTeHMX PiBHAX
1y BiITIOBiHUX MM PiBHAM HaIpAMax:

— Ha piBHI MDKHapOJHUX IOrOBOPIiB BilOy/10Ch 3aK/IajileHHs IIPUH-

LNIIB, AKi BM3HAYAIOTh JiANMbHICTD 3 JOKA3yBAaHHA 1 JOTPUMaH-
Hs SIKUX € BUPILIaJIbBHUM /11 YMHHOCTI apOiTpa>kHOrO pillleHHs,
MO>K/IMBOCTI JI0TO BU3HAHHA Ta BUKOHAHH;

— Ha piBHI HaIlilOHa/IBHOT'O 3aKOHO/]ABCTBA BifI0OYBAa€THCA BPETYIIIO-
BaHHs JiSIBHOCTI apOiTpaky Ha OCHOBI a00 3 ypaxyBaHHAM Tu-
nosoro 3akoHy IOHCITPAJI, a Tako)x BHeCeHHsA [0 3aKOHOJaB-
CTBa, s1Ke Oy/10 po3pobieHe 6e3 BpaxyBaHHs TUIIOBOTO 3aKOHY,
3MiH, SIKi HAOMDKAIOTh PETY/IIOBAHHSA [0 BU3HAHMX CTAH[ApTiB.
Ha npomy piBHi BifOyBaeTbcs 36/vKeHHsI MiXOAIB 1O BUPIlIeH-
Hsl HaiOIIbLI 3arajbHMX HPOLENYPHNUX HUTaHb, 30KpeMa BH-
3HaHHSA LMIMPOKVX IIOBHOB)XXEHb apOiTpiB y BUpIillleHHI MUTaHb
JI0Ka3yBaHHsI Ta BCTAHOBJIEHHS MeXaHi3MiB CIPUsHHS apbiTpa-
XKY B OfiepyKaHH: JIOKa3iB 3 O0KY JepKaBl;

— Ha piBHI ap6iTpaXHNUX perlaMeHTiB CIIOCTEepIiraeTbCs JleTamisa-
Llid yTBEP/>)KEHOIO y HalliOHaJIbHOMY 3aKOHOMABCTBI MifXOmy
10 HaJi/IeHHA apOiTpiB HAMIIMPIIVNMU TOBHOBKEHHAMY Y BU-
pileHHi BCiX NUTaHb JJOKasyBaHH:A, a TAKOX 3aKpillJIeHHA OC-
HOBHUX 3aca/] IIOK/IafleHHA TATaps I0Ka3yBaHHs;

— Ha piBHI clenja7TbHUX peKOMeH/ALiN BiI[6YBa€TbCH yHi(biKauiﬂ
IIPaKTMKM JOKa3yBaHHSA, HallpallbOBaHOI IIiJ| BIVIMBOM pisHUX
IIPaBOBUX CUCTEM.
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2.1. TIoHaTTa TQ 0OCHr
MPEAMETY AOKA3YBAHHS
B ApOITPAXKHMX MNPOLLECAX

MixxHapogHi NIpaBOBi aKTM Ta HallioHaJbHE 3aKOHOJABCTBO
Ipo MKHapOJHUIT KOMEPLITHNIT apOiTpax, a TAKOXK perIaMeHTH IIpo-
BITHMX apOITpaKHUX YCTaHOB CBITY, K IPaBM/IO, HE MICTATDH CIelji-
albHUX IpaBWI BU3HAYEHHA NIpeAMETY [OKa3yBaHHA. BUHATKOM €
Apbitpakanit permamMmeHT MiXKHapOJHOI TOProBoi manaru, cTarts 23
SIKOTO Hepef0adae BUKIAJCHHA B aKTi PO IIOBHOBaXXEHH:A CKIAJy ap-
6iTpa)XHOTO CyAy KOJIa HMTaHb, SKi HifiIsAraloTh BCTAHOBIEHHIO B XO/i
po3IIARy cnpaBu'*. BifnoBifb Ha NUTaHHA NPO Te, IO caMe Iifisarae
ILOKa3yBaHHIO B IIpoLeci apOiTpakHOTO po3TIIAAy, Iopasy pisHa, i Bif-
MIHHOCTI I]i 9aCTO € IPUHIIMIIOBUMI, a He JIMILeE TI0B’s3aHi 3 [eTa/saMu
KOHKPETHOI CIIpaBI.

Tepmin «penmer fokasyBauHs» (thema probandum) BUKoOpucToO-
BYETbHCS TIEPEBAXKHO Y JOKTPYMHI IIPOLIECYa/IbHOTO IIPaBa Ta Cy[OBiil IpaK-
TUIIi KpaiH pOMaHO-TepMaHChKOI ITpaBoBoi cucTeMn. lle MOHATTA fOCUTD
I'PYHTOBHO OIIpalibOBaHe B KOHTEKCTi CyJlOBOTO JOKa3yBaHHA y BITYM3HA-
HiJl IPAaBOBiIi HaYIi, @ TAKOXK Y IIPALIAX POCI/ICBKUX BUECHUX.

C. . ®ypca ta T.B.Ilopa po3yMminoTb mIpegMeT AOKa3yBaHHA
HOCUTDb LIVPOKO, BKAa3ylouu, L0 BiH OyHyeTbcs Ha OOCTaBMHAX, SKi
[iJ/IATAI0Th BCTAHOBIEHHIO'?. A. A. BrracoB BBaXkae, 110 IpefMeT J0-
Ka3yBaHHA B KOHTEKCTi L[VBIIBHOTO IIPOLIECY SIB/IE COOOK CYKYIHICTD
fopuanyHuX ¢GakTiB (MarepialTbHO-IPABOBOrO Ta IMpPOLECYaJbHOIO Xa-
pakTepy), SKi MiJJIAraloTh BCTAHOBJIEHHIO CY0’€KTaMU JJOKa3yBaHHSA B
iHTepecax mpaBuIbHOro BupimenHsa cupas'?. Ha gymxy M. K. Tpeym-
HiKOBa, TPafML}iiHOIO € TOYKA 30PY, 32 AIKOIO IPEMETOM JOKa3yBaHHA €

124 International Chamber of Commerce Arbitration Rules, in force as from January 1, 2012. — Pe-
KmM octymy : http://www.iccwbo.org/products-and-services/arbitration-and-adr/arbitration/
icc-rules-of-arbitration/

12 @ypca C. 4. Jlokasn i JoKasyBaHH:A y IMBIIbHOMY IpoLeci : HayK.-ipakT. moci6. / C. . ®ypca,

T. B. Lopa ; Lentp npas. gocmimk. Gypcu. — K. : @ypca C. 4., KHT, 2005. — C. 34.

126 Oco6EHHOCTH JOKA3BbIBAHNA B CYIONIPOU3BOJICTBE : HAYYHO-IPAKTUYECKOE IT0CobMe / TIOf pef.
1.10.H., mpod. A. A. BracoBa. — M. : VaparenbcTBo «9k3amen», 2004. — C. 83.
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TiNbKM I0puANYHi GpaKTV HifICTaB I030BY i 3allepedeHb IPOTY HbOTO, Ha
SKi BKa3ye HopMa MaTepiabHOro IIpaBa, Lo Mifi/IArae 3aCTOCYBaHHIO 'Y,
Bin Bupinse gBa mxepena GpopMyBaHHS IpegMeTy JOKa3yBaHHS B KOH-
TEKCTi UBiJIbHOI CIIPABM IIO30BHOIO IIPOBA/KEHHA: MIi[[CTaBa TI030BY Ta
3alepedeHHs IPOTY 030BY; rilloTe3a Ta AUCIO3NULisA HOpMU 260 HU3KHU
HOPM MaTepiajIbHOTO IIPaBa, sAKi Mifi/ATal0Th 3acTocyBaHHI0. [Ipn npo-
My BiH BBaXKag, 10 10 IIpeMeTY JJ0Ka3yBaHH: HajleXaTb BCi pakT, ki
MalTh OPUAMYHE 3HAYEHHSA, HABiTh AKIO IIO3MBAY Ta BiJIOBifa4 Ha
HUX He nocunaTbea. Tomy, Ha fymky M. K. Tpeymmnikosa, BuBa>keH0I0
€ TOYKa 30PY, IO PeIMeT JOKa3yBaHHA BU3HAYAEThCA CY/JOM Ha OCHOBI
HOPMU MaTepia/IbHOTO NIpaBa, AKa MiJIAra€e 3acTocyBaHH0. IIpu npbomy
TOCTiJHUK 3BEPTAE yBary Ha Te, 10 Ha IIOYAaTKOBMX €TallaX JOKa3yBaH-
HS HOpMa ab0 HOpMU MaTepiaJbHOro IpaBa BU3HAYAIOTHCS Ha IifcTa-
Bi TBEp/PKEHb CTOpiH. B pesynbraTi TBEpI KEHb CTOPIiH BU3HAYAETHCA
06cAr paKTUYHOro MaTepiany, KUl MiJjArae BCTAHOBICHHIO CyfjoM. B
KiHIIeBOMY MifICyMKy IopyjudHa Kpajidikanis BITHOCHH CTOpiH cKia-
mae 0608’30k cypy'*. e 6inbpII MNMPOKY FOKTPUHANBHY ITO3NULII0 Bifi-
crowe T. B. ITropa, siKka 3a3Havae, 110, HE3BAXXAI04M Ha 000B’A30K CTOPiH
moBecTM Ti 06CTaBMHM, Ha SAKi BOHY ITOCU/IAIOTHCS K Ha HifICTaBy CBOIX
BJMMOT i 3allepeyeHb, CyJ, Ma€ BU3HAYAT IIPESMET JJOKa3yBaHHA y KOH-
KPETHIJ CIIpaBi 3 ypaXyBaHHAM He Ti/IbKM I MaTepialbHUX, a I IpolLie-
Cya/lbHUX acIeKTiB'*.

ITonpu BifMiHHOCTI ¥ POPMY/TIOBAHHSX IIOHATTS MIPEAMETY JOKa-
3YBaHHA JOCTIJHUKI IIEPEBAXKHO CXOJATHCSA Ha YMIL, 1[0 IPEJMET JOKa-
3yBaHHs B KiHIIeBOMY BUIIaZIKy 00 €JHY€ I0punyHi paxTy i BUSHAUA€THCS
HOPMOIO MaTepia/bHOIO IIpaBa, fAKa MifyjIsArae 3acTocyBaHHo. Takumit mif-
XifI, OfHAK, He MOXXe OYTI MeXaHIYHO ITepeHeCeHN T y TeOpiio JOKa3yBaHHs
y MbKHapogHOMY KoMepLiliHoMy ap6itpaxi. Ilopan 3 Tum, mo Hamex-
HicTh IopuAMYHUX (aKTiB MarepiaTbHO-IIPABOBOrO Ta IIPOLECYaTbHOTO
xapakTepy (pakTuuHux ob6cTaBMH crpaBu abo nurTaHb GaxTy) O Ipef-

127 Tpeywnuxos M. K. Cyne6Hble mokasatenbctsa : Monorpadmsa / M. K. Tpeymuukos. — M. :

IOpupnueckoe 610po «'OPOJIEI]», 1997. — C. 11.

128 Tam camo. — C. 12-13.

2 ITiopa T.B.Cy6’ektn oKasyBaHHsA Ta OLIHKM JOKa3iB y LBiIbHOMY Ipoleci : aBroped.
AMC. ... KaHJ. fopuj. Hayk : 12.00.03 / T. B. Iropa ; HAH Ykpainu, IncTuTyT fepxasu i mpasa
im. B. M. Kopeupkoro. — K., 2005. — C. 14.
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MeTy JJOKasyBaHHA B apOiTpaki BM3HaHa HayKOBLAMM'™ i He BUKIVKAE
IMCKYCil, CTBEP/PKYBATH, 10 IPeMET JOKa3yBaHHs 00MEXYEThCS TIIbKI
UMMM OIUTAaHHAMMY, HaBPAJ 44 MOXKHA.

Cepen, JOCTiIHMKIB Ta MPAaKTUKIB MIKHAPOJHOTO KOMEPLITHOTO
ap6iTpaxKy BifiCyTHS 3rofa IOfI0 TOTO, YI1 HAJIO)KUTh BIACHE HOpMa MaTe-
piajzibHOTO IIpaBa, sKa Iifi/Iirae 3aCTOCYBAHHIO, 10 IPeIMETY I0Ka3yBaH-
Hs 1 91 pOSITIALAETHCA MaTepiasbHe IPaBo Y MDKHAPOZHOMY KOMEPIIIHO-
My ap6iTpaxi sIK MMTaHHs MpaBa 41 IUTaHHA PakTy. IIpy oMy JOCKTH
YacTO MOWIYK BifIIOBi/Ii Ha 1j€ 3aIMTAaHHA PO3LIHIOETHCA JOCIIIHIKAMMI K
6e3MepCreKTUBHMIL 3 OITIAMlY Ha BifMIHHOCTI, AKi 3aK/IafleHi B KOHLIEINTY-
a/JIbHMX Mi/IX0flaX [0 NOKAa3yBaHHSA y PiSHMX IIPaBOBMX CHUCTEMAX i He MO-
XYTb OyTI BUpilIeHi Ha HAYKOBOMY PiBHi.

Y mpaB03acTOCOBYIN NMPaKTUIL NPUITHATO BUIIIATA ABa IiJXO-
IV IO BCTAHOBJIEHHA CYJOM 3MiCTy iHO36MHOTO IIpaBa. B ofHMX KpaiHax
(6inpIIicTh KpaiH KOHTMHEeHTaIbHOI EBporu Ta IliBgeHHOI AMepuKy) iHO-
3€MHE IIPAaBO PO3INAMAITD CaMe SIK IIPaBOBY KaTeropir, B TOM 4Yac fK B
inmmx xpainax (CIIA rta xpaiHy 3arajJpHOro Ipasa) BBa)XXAIOTh, 110 iHO-
3eMHe IIpaBo € NUTAHHAM QaxTy"'. [JoCHiHIKY CXOAAThCA y AYMI, 110
YkpaiHa JOKTPMHA/ILHO i IPAKTUYHO HA/ISKUTD [0 IepLIOl rpymy Kpain'*,

Apb6iTpakHa mpaKTHKa B KpaiHax aHIZIO-aMePUKAHCHKOI IPaBo-
BOI CHCTeMM TaKOX TSDKI€ IO TOTO, aby PO3I/IAKATH BCTAHOB/IEHHS 3Mi-
CTy MaTepia/IbHOTO IIpaBa K NUTaHHA (aKTy, a /I POMaHO-ITePMaHChKOI
CUCTeMM BIaCTVBUI MifiXif 10 IIbOTO MMUTAHHA fAK O NNTaHHA IIPaBa, 10
B OKpeMMX KpaiHax IIPOsB/IAETbCS HABiTh y BU3HAHHI 000B’A3KY apOir-
PaXHOTO Cy[y BCTAHOB/IIOBATH 3MICT Marepia/JibHOro Ipasa ex officio. B
OCTaHHbOMY BUIIaJIKy MOBa Jijie TIPO MOIIMPEHHs Ha apOiTpaXHy Ipak-
TUKY NPUHLMIY «iura novit curia» («Cyz 3Ha€ mpaBo»), KWL, 38 BUC/IO-
BoM K. Xobepa, HeBioMuil aHITO-aMepUKAHCHKill IpaBoOBill cucreMi iy
3araJibHMX PICaxX 3BOJUTHCS 10 TOTO, 1[0 CTOPOHAM HeMae II0Tpebu BecTn
CIip CTOCOBHO 3aKOHY, OCKIZIbKY CYAist Y OYAb-AKOMY BUIAZIKY € BUIINM

130 [Tpumuxa FO. []. Mi>kHapogHMIT KOMepIiiitHuit ap6iTpaxk: IIutanHs Teopil i mpakTuky : MoHo-

rpacdis / 0. [I. Ilputuxa. — K. : Konueps «Bumasumanii [lim «Iu FOpe», 2005. — C. 371.

Kanamescknit B. A. MexiyHapoiHOe YacTHOe 1paBo : YueOuuk / Kanameckuit B. A. — 2-e

usf., gor. — M. : MexayHap. orHomenns, 2009. — C. 127.

1> MixxHapopHe TpuBaTHe IpaBo. HaykoBo-IpakTHYHMII KOMeHTap 3akoHy / 3a pef. [.I0.H.,
upod. A. Tosrepra. — X. : TOB «Opiceii», 2008. — C. 77
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CTy)KUTE/IeM 3aKOHY. IHIMMM cloBaMM, KOHTPOIb CTOPIH 3a BEeEHHAM
IPOLeCy He NMOIINPIOETHCS Ha 3aKOH, KA IiJIArae 3aCTOCYBaHHIO' >,

[IpyHUIMI «iura novit curia» 3aCTOCOBYETHCA Y ALATbHOCTI HALliOHAb-
HUX CYZiB IEPEBaXXHO y KPaiHaX POMaHO-T€PMAHCHKOI IIPABOBOI CHUCTEMMA.
Hari6inbi xprcranisosanmit BB, Ha fyMKy ®. Jlanmonbra, BiH Mae y IpaBi
Himewyunny, uBinbHMiT npoliecyanbHMil KOGEKC AKOI BMMarae posrjLigaTi
TaKOXX iHO3eMHe IIPaBo SK MpaBo, a He GakT. Y mpasi Ykpaiuu 1jeit npun-
LIMII 3HAXOJMTD CBill BUAB Y 3aKpilyieHoMy y crarTi 214 IuBinbHOrO 1porecy-
QJIBHOTO KOZieKCy YKpalHyu 060B’sI3KY CYAY CAMOCTIIIHO BUPIIIYBaTy IMTAHHS
3aCTOCYBaHHS HOpMY IpaBa'®, y BiCYTHOCTI 060B’sI3Ky CTOPOHY OOIPYHTO-
BYBaTy CBOI BYMOIHU 200 3allepedeHHs OCHIAHHAM Ha HOPMI IIpaBa, a Ta-
KOX B TOMY, 11J0 BifinoBiiHO Jio cTarTi 8 3akoHy Ykpainu «IIpo mMibkHaposiHe
IpMBaTHE IIPaBoO» 00OB’SI30K BCTAHOBJICHHA 3MIiCTy HOPM IIpaBa iHO3eMHOI
IepyKaBM IIpY HeOOXITHOCTI JI0T0 3aCTOCYBaHHS MOK/IafICHO Ha CYA'™*.

[Ipore s mOMMpPEHHA LHOTO IPUHLMITY Ha Mi>KHAaPOJIHMIT KOMEP-
LiftHMit apOiTpak Hemae MifcTaB, ajpKe MpOLeCyaabHe MPABO, SIKUM Ke-
PYIOTbCA HalliOHA/IbHI Cyfiy, He € 000B’13KOBUM UL apOiTpa>KHOTO CyRY,
OCKI/IDKM He CKJIaJla€ YacTUHY IIpaBa, AKMM KePYyeTbCs apOiTpaxkHmit cyp
(lex arbitri). B camomy x lex arbitri 3a3Ha4eHNIT IPUHIIAI MajbKe HIKOJM He
3HAXO[UTD BifoOpa>keHH:, OKPiM HeUUC/IeHHUX BUHATKIB. OHUM 3 TaKux
€ LIBeIapChKe 3aKOHOJABCTBO PO MDKHAPOJHMIT apOiTpaxK, siKe ITOKIa-
Iae 060B’ 130K BCTAHOBJIEHHsI 3MIiCTY ITpaBa Ha apbiTpis. SKijo TovHile, TO
TaKMil MifXix 6yB TaKOXK 3aKpiIIeHnit y cymoBit mpaktuii — y 2001 poui
@enepanpunit cyn IlBerinapii yxsanus pillleHHs, B IKOMY BM3HaB, 1110 Ha
apOiTpiB MOMMPIOETHCS 060B’I30K 3aCTOCOBYBATIY IIPaBO ex officio’”.

13 Xobep K. Mecto apbutpaska: Crokronpm: HexoTopble mpolieccyanbHO-IPaKTUYeCKIe aCIIeKThI
/] MexayHapOaHbII KOMMepPYeCKnil apOUTpak: COBpeMeHHbIe TpobeMpl 1 pernerns : C6op-
HMK CTaTeil K 75-7eTnio MeX[yHapo[HOro KOMMep4ecKoro apourpaksoro cyga npu Topro-
BO-ITPOMBIIIIEHHOM masnate Poccniickoit Pepeparum / Iop pen. A. C. Komaposa; MKAC mpn
TIIIT P®. — M. : CraryT, 2007. — C. 503.

% Landolt P. Arbitrators’ Initiatives to Obtain Factual and Legal Evidence / Phillip Landolt //

Arbitration International. — 2012. — Volume 28, Issue 2. — p. 184.

LIuBinbHMIT MpolecyanbHuil Koflekc Ykpainu Bif 18.03.2004 p. // Odiuifinmit Bicank Ykpai-

HI. — 2004. — Ne 16 (07.05.2004). — Cr. 1088.

1% IIpo MbKHapoOpHe puBaTHe IpaBo: 3akoH Ykpainu // Bigomocti Bepxosuoi Pagu Ykpainm. —
2005. — Ne 32. — Cr. 422.

137 Urteil von Bundesgericht No. 4P.260/2000/rnd von 2. Mérz 2001 in Sachen Bank Saint Petersburg
PLC v. ATA Insaat Sanayi ve Ticaret Ltd. — Pexxum moctymy: http://www.bger.ch/index/
juridiction/jurisdiction-inherit-template/jurisdiction-recht/jurisdiction-recht-urteile2000.htm
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B ykpaiHCBKili CymoBiii IPaKTUI[i TAKOXK MaJIM MiClle BUITA KU, KOJIN
CyZh $aKTUYHO BU3HABAB 000B’ 30K apOiTpiB 3aCTOCOBYBATY MaTepiaibHe
paBo ex officio. ¥ 2012 poui llleByenkiBcokuit paitonHmii cyn M. Knesa,
cxacosytour pimenHsa MKAC mpnu TIIIT Ykpainn Big 04 uepsr: 2007 poxy,
yxsaeHe y cripaBi AC Ne 80y/2007, BkazaB y CBOEMY pillleHHi, 10 «apOiT-
POM He Oy/1a JOC/Ii/KeHa IPaBOMIpHICTb YK/IaleHHs MUPOBO] yrofu, cama
npolefypa YK/IalaHH:A MUPOBOI yroay, il Hac/lifiku Ta criocobu peajrizanii
3a YMHHUM 3aKoHo#aBcTBOM lIIBetinapii» i B 1jinomy, mo «[...] mpu mocra-
HOBJIeHHi pimenHs Bix 04 uepBHA 2007 poky MKAC mpu TIIII Ykpaiun
[...] He BcTaHOBUB NPaBO, AKNM PETyTIOITbCA BKa3aHi PaBOBiJHOCUHN
[...]»"% Taki cymoBi pileHHs, ogHaK, He IpuU3Benu 10 GOpMyBaHHA yCTa-
JIEHOI CY/JOBOI IPAKTUKM, TOMY He PO3LiHIOIOThCA K CBi[YEHHA YKOPiHEH-
HA B YKpaiHi neBHoro migxopy. Kpim Toro, 3 1jporo nutaHss € it IinkoM
obrpyHTOBaHi pinteHHs. Hanpuknaz, Anensuiitauit cyn M. Knesa B yxsani
Bif 27 4epBHA 2013 poky y cipasi Ne 22-11/796/8659/2013 BxasaB Ha Te,
IO «fKIIO CTOPOHA, L0 BYUCTYIIAE IPOTY IIOCTAHOBJIEHOI'O apOiTpaskHO-
ro pillleHHs, BBaXKA€, 0 apbiTpy NPUIYCTUINCA IIOMUIKMA Y 3aCTOCY-
BaHHI 3aKOHY, 3aCTOCYBa/Ml HEIIPABWIbPHUI 3aKOH 4YM HENPABUIbHO OLfi-
HWM (aKTU4YHI 06CTaBUHM CIIPABHU, TO CYH, LIO PO3I/IAJA€E KIONOTaHHS,
He BIIPaBi BMBYATH Taki JOBOZM, TOMY LIO Iie Oyae CIpoOOI0 Iepersizy
apOITPa>KHOTO PillleHHs [0 CYTi, 0 He JOIYCKAeThCsI 3aKOHOM YKpaiHu
«IIpo Mi>kHaponHuMit KomMepuiliauii ap6irpax» Ta Hpro-Mopkcbkoro Kon-
BeH1i€el0 1958 poky «IIpo BM3HaHHA i IPUBENEHHA 10 BUKOHAHHA iHO3€eM-
HUX apOiTpaXKHMX pileHb»' .

B mimomy X, 3a neAKMMM BUHATKaMH, cepefi AKuxX npaso Himewqun-
HU Ta Itanii (a Takox y ribpupHin popmi — IIBeitapii), npyuHLIUL «iura
novit curia» 3aCTOCOBYETHCS JyIsl OK/IaJleHHs Ha CyAiB 000B’ 13Ky 3HATH
Ta 3aCTOCOBYBATY IIPABO TIIBKM BJIACHOI IOPUCOMKIII, BJTacCHOrO Qopy-
My, Ap6iTpy y MDKHapOZHOMY KOMepIifHOMY apOiTpaki, HATOMICTb,

1% Yxpana IlleBuenkiBcbkoro paitonnoro cymy M. Kuesa Bim 06 BepecHs 2012 poky y crpasi

Ne  2610/12586/2012. — Pexxum poctymy : http://www.reyestr.court.gov.ua/Review/
26292639.

" Yxpama Anenauiiinoro cymy M. Kumesa Big 27 uepsua 2013 poky y cmpasi Ne 22-
11/796/8659/2013. —  Pexum  jpoctymy :  http://www.reyestr.court.gov.ua/Review/
32144843.

' Landolt P. Arbitrators™ Initiatives to Obtain Factual and Legal Evidence / Phillip Landolt //
Arbitration International. — 2012. — Volume 28, Issue 2. — p. 185.
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He MaloTh popymy'"!, BOHM OK/IMKaHi 3aCTOCOBYBATI HOPMU IIpaBa pis-
HIX IPaBOBUX CUCTEM.

Ha pymxy E.Taitapa, b. Tonbamana ta [Ix. CaBaxka, OCKinbKu ap-
GiTpa>kHWI cy[ He Ma€ GpopyMy SIK TaKOTO, BiH IOBUHEH PO3IJLAAATY OYb-
sIKe TIPaBo SIK iIHO3eMHe IIPaBo, 3MIiCT IKOTO MOBMHEH Oy TI BCTAHOBIEHMIT
aHaJIOTIYHO TOMY, AK BCTAHOBJIIOIOTh dakr. JocmigHuKN mepeKkoHaHi, 1110
KOHIeNIisA iH03eMHOTO IIpaBa fAK (QaKTy CHpMITHATA y 3HAYHIN Mipi AK B
aHIJI0-aMEPUKAHCbKNX, TaK i B POMaHO-T€PMaHCbKMX IIPAaBOBUX CHCTe-
Max, 1 1I ¢/1if; 3aCTOCOBYBATH Y MDKHAPOAHIN apOiTpakHil mpakTui'*.

Hewo inmy Touky sopy Mae ®. Jlan0nbT, AKNIT BUSHAE, 110 B T€O-
pii Ta MpaKTHULi JOKA3yBaHHS Y MDKHAPOTHOMY KOMEPLIiTHOMY apOiTpaski
3aCTOCOBYETHCS IIOAIT HOKa3iB Ha fokasu GaxTiB (evidence of the facts) Ta
mokasu 1pasa (evidence of the law), ofHaK 3ayBaKye, 110 BUKOPYCTAHHSI
IOHATTS «JOKa3 IIpaBa» He Iepefbdavae, o apoiTpy y NUTaHHI BCTaHOB-
JIEHHA 3MICTY ITpaBa IOBMHHI BUKOPUCTOBYBATH Ti X METOJM, IKi 3aCTOCO-
BYIOTbCS O BCTAHOBJICHHS (akTiB'®.

Ha pymxy I. Kaydman-Konep, mipxin no npasa sk o ¢akry y um-
CTOMY BUIVIAZIL He MOXKe OyTu 3acTocoBaHmil B apbirpaxi. s o6rpyHry-
BAaHHA L€l TOYKM 30py BOHA BBA)KAE 3a JOLi/IbHE BiIITOBXYBaTUCA Bif
HepcoHu ap6iTpa i HaBOAUTD NIPM LIbOMY NPUK/IAJ: HaBPsAM UM IIBeillap-
CbKUIT apOiTp, sIKUIT € IpodecopoM y ranysi ZOroBipHOro Ipasa, IOBXHEH
IPUITHATY AK aBTOPUTETHMIA JOKa3 IOPUMYHNIL BUCHOBOK CBOTO KOJIETH,
B SIKOMY TOJI BKa3ye, AKUM YMHOM HOBMHEH Oy TY pO3TIyMadeHNil JOrOBip.
BopHouac I. Kay¢dman-Konep BBaxae, 110 y KIaCUYHOMY pO3yMiHHI IPUH-
LI «iura novit curia» TaKOXX He MO>Ke Oy TU 3aCTOCOBaHMIT Y MDKHApPOIHO-
my apbitpaxi. IIpu 1pOMy BOHa BUXOIAUTH He 3 CYTO IOPUANYHUX IIi/ICTaB,
a 3 BIACTMBOCTEN TPAaHCHAL[IOHAIbHOTO IMPABOBOTO CEPENOBMIIA, O AKOTO
3aTy4eHi yIaCHMKM 3 Pi3HMX IPaBOBUX KYIbTYp. TaKoK Ba>KIMBOIO IIifI-
CTaBOIO JI/Isl HENPUITHATTS L[bOTO HPUMHLMITY B apbiTpaxi, Ha 1i JyMKY, €

4! Baniassadi M. R. Do Mandatory Rules of Public Law Limit Choice of Law in International

Commercial Arbitration / Mohammad Reza Baniassadi // Berkeley Journal of International
Law. — 1992. — Vol. 10, Issue. 1, Art. 2. — p. 84.

"2 Fouchard, Gaillard, Goldman on International Commercial Arbitration. Edited by Emmanuel
Gaillard, Berthold Goldman, John Savage. — Arbitration, Kluwer Law International, 1999. —
p. 692.

' Landolt P. Arbitrators’ Initiatives to Obtain Factual and Legal Evidence / Phillip Landolt //
Arbitration International. — 2012. — Volume 28, Issue 2. — p. 176.
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MIOTEHIIiJHA CK/IAJHICTh B OfIepP>KaHHI JOCTYITy O IpaBa, O MiJIArae 3a-
CTOCYBaHHIO (Yepe3 MOBHI 6ap’epu, HeJOCTYIHICTD Kepes Ta IpobiemMi 3
BCTaHOBJICHHSAM ix gocTosipHOCTi). Pasom 3 tum I. Kaydman-Konep y min-
CYMKY CTBEPXKYE, 110 Y IIEBHOMY 0OMeXXeHOMY BUITISIZ], ajie BCe XK Y MiXK-
HapOHOMY KOMePLiTHOMY ap6iTpaki 3HaXOUTDb 3aCTOCYBAaHHS IIPUHIINII,
SIKUIT BOHA Ha3UBa€ «iura novit arbiter» i sikuii epenbavae mpaso, mpoTe He
000B 30K apOiTpa>kKHOTO CYRY 3[i/ICHIOBATY BJIACHI HOCII)KEHHS 3 METOI0
BCTAQHOBJICHHA 3MICTY HOPMU IIpaBa, 10 HiJIATae 3aCTOCYBaHHIO .

MoykHa norogmruck 3 mnosuuieo I. Kaypman-Konep crocoBHO
TOTO, 1[0 IPMHIMNII «iura novit curia» He TOBMHEH 3aCTOCOBYBATICh Y MiXK-
HapOJHOMY KOMEPLiIHOMY apbiTpaxi, a TaKOX 1[0 MifXij| 10 MaTepiab-
HOTO IIpaBa fK 40 (aKTy TaKoX He LIIIKOM BUIIpaBAaHuit. BogHouac Te,
1[0 MaTepia/jbHe IIPaBO He CIIifj pO3IIAAATH K PaKT y KIACUIHOMY pO-
3yMiHHi, HE O3Ha4ae, II0 HOPMa MaTEPiaJIbHOTO NpaBa B MDKHAPOGHOMY
ap6iTpaxi He € eleMEHTOM IIpeaMeTy JJoKasyBaHHs. [Ipu 1ipomy, mist 06-
I'PYHTYBaHHs CTaTyCy HOPMM IIpaBa BB)XXAEMO 3a HeOOXiJlHe 3BePHYTUCS,
IeplI 3a Bce, 0 MpaBoBuX apryMenTiB. CyTo npakTuyHi pakropu, Ha sKi
nocunaerbes I Kaypman-Konep (MoBHI 6ap’epn, HeoCTyIHICTD Kepen
Ta iHIIi), 3BMYAIHO, BOX/IMBI, OFHAK HaBPsAL YU MOXXYTb 6yT1/1 BU3HaHI
IifICTaBOIO /Il HAYKOBMX BMCHOBKIB IIPO CTaTyC HOPMM MaTepia/JlbHOTO
IpaBa B MDKHaPOJHOMY KOMepLiitHOMY apbiTpaxi.

3BKYaiiHO, He MOYKe OyTHU NPUMITHATA SIK JOCTATHE IMifTBEPHKEH-
HA TesV IO Te, [0 INTaHHA IpaBa i TUTaHHA (QaKkTy He TOTOXHI y Jo-
KasyBaHHI, 1uille Ta 06CTaBMHA, 10 3aKOHOLABCTBO IIPO apbiTpax y fo-
CI/PKeHNX MPaBOBUX CUCTEMAX He MICTUTbh HOPM, 5IKi 6 3000B’s13yBanu
pO3I/IsiaTH MaTepiaibHe MPaBo SIK (GaKT, 10 MifjIsrae JOKa3yBaHHIO CTO-
ponamu. Xoya AHIIIICHKMIL 3aKOH PO ap6iTpak 1996 poky (cTaTTs 34(2)
(g)) o6’enHye B paMKax OHOTO TUIIy IIOBHOBa>KEHb apOiTpa)kKHOTro Cymy
BCTaHOBJIEHHA (akTy i mpaBa'*, TMM caMMM /IO IIEBHOI Mipyi BU3HAIOYM
CXOXICTb CTAaTyCy IIMTaHb IIpaBa i mutaHb (akry B apbiTpaxi, e He Hae
iJICTaB TOBOPUTU IIPO TOTOXKHICTh LIUX IIUTAHb.

B npaBoBuX cucTreMax LMBi/IbHOTO Ta 3arajibHOTO IIpaBa Malbke
BiICYTHi CcIIOpM LIOZIO0 TOTO, YM € HeOoOXifIHMM JOKa3yBaHHA iCHYBaHHA

!4 Kaufmann-Kohler, Gabrielle. «The governing law: fact or law?» — A transnational rule on
establishing its contents // ASA Special Series. — No. 26. — July 2006. — p. 6.
!> Arbitration Act 1996.
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Ta 3aCTOCYBaHHsA 3BMYAI0, AKUI € NMUTaHHAM mpasa. IligTBepmxyerbca
Iie TaKOXK apbiTpaskHOI0 NpakTuKo0. Tak, y cripasi 2007 poky apbiTpax-
HUI CyJl, AKUI PO3ITIAHYB clipaBy 3a pernaMmenTom ICDR, noknas tarap
TOKAa3yBaHHs iCHYBaHHSA TOPTOBOTO 3BMYAK0 HA CTOPOHY, KA IIOCHU/IA/IaCh
Ha Takuit 3Budait'*®, Takmit mifxin € BUSHAHUM He TUIbKM B apOIiTpasKHIX
CHCTeMax, AKi TSXKIIOTh 0 MpaBOBOI TpaauIiil 3arajbHOro npasa. Tak, y
NNATAHHI 3aCTOCYBaHHA TOPrOBMX 3BUYAIB, AKi € MMTAHHAM IIpaBa, a He
¢daxry, sk 3asHavae JI. Cainos, MKAC mipu TIIIT P® mae ycTaneny npax-
TUKY Y CIIpaBax 3 JOroBopiB KymiBii-mpopgaxy 3a Kousenuieto OOH mpo
TOrOBOPY MiKHapOJHOI KyIiBJi-NIpofia)Ky ToBapiB. BignosifHo mo wmiei
NpPaKTUKM iCHYBaHHSA Ta MOXX/IMBICTb 3aCTOCYBaHH:A 3BMYAal0 IIOBMHHA
OyTH JOBefeHa CTOPOHOIO, sIKa Ha HbOTO HOCUIAETLC'Y. TIpu 1iboMy MU
3BMYANHO XX IOTOJIKYEMOCSA 3 TUM, 1[0 3BMYall HE € IPABOM y BY3bKOMY
po3yminHi'®,

Bapro Tako>x BM3HATH, IO BIACTMBOCTI HOKas3iB (akTy LjinikoMm
MOXXYTb OyTH 3aCTOCOBAHI O JOKa3iB IIpaBa, K i KpuTepil OLiHIOBaHHA.
MeropmosnoriuHi mifixoay y foKasyBaHHI MUTaHb IIpaBa Ta (akTy TAaKOX
cx0xi (3a BUHATKOM TOTO, 110 Y BCTAHOBJIEHH] 3MicTy IIpaBa apOiTp, K
BU3HAHO IIPAaKTUKaMU, MOXKe Opary OiIbIll aKTUBHY CaMOCTIIHY y4acThb
6e3 mxopu fnst 6e3cTopoHHOCTI mporecy'). CyTo MOBHA BifMIiHHICTS,
AKa IOJIATA€ Y TOMY, 110 y BITUM3HAHIN Ta iHO3eMHIill NPaBOBiN Hayni
3aMicTh TepMiHY «JOKa3yBaHH: mpaBa» (proving the law) dacTire Bxu-
BAETHCSI TEPMiH «BCTAHOBJIEHH IIpaBa» (ascertaining the law), He 3MiHIOE
3MICTy JIifI/IPHOCT] yYaCHUKIB IIpolLleCy MOKa3yBaHHA. ICTOTHa BigMiH-
HIiCTb y JOKa3yBaHHI (BCTaHOBJIEHH]) (aKTy Ta IpaBa MOJATaE, Ha HAIY
TYMKY, y HaC/iIKaX TaKOTO JOKa3yBaHH:A. Y BUIIAJKY HEOHEPXKAHHA JI0-
CTaTHIX [J0Ka3iB (akTy apOiTpakHUII Cy[ B KiHLeBOMY BMUIIAfIKy MO>XKe
BM3HATU 00CTaBMHY HeJJOBeeHO. SKIIO0 X apOiTpaXKHUII CyJ He ofiep-
JKaB JJOKa3iB IIpaBa, 3aCTOCYBAHHA TaKUX HACHTiJKiB He BUJAETbCA MOX-

!4 American Arbitration Association, International Centre for Dispute Resolution, Interim Award
of 23 October 2007 (Macromex Srl. v. Globex International Inc).

17 Saidov D. Cases on CISG Decided in the Russian Federation / Djakhongir Saidov // Vindobona
Journal of International Commercial Law and Arbitration. — 2003. — p. 21.

' Goode R. The Role of the Lex Loci Arbitri in International Commercial Arbitration / Roy Goode
/I Arbitration International. — 2001. — Vol. 17. — No 1. — p. 29.

14 Moss, Giuditta Cordero. International Arbitration and the Quest for the Applicable Law. —
Global Jurist. — 2008. — Volume 8, Issue 3. — Article 2. — p. 23.
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nuBuM. Tunosuit 3akon IOHCITPAJI'™, HanioHasbHe 3aKOHOJABCTBO
Ykpainm ta KpaiH, Aki B3Anu 3a ocHoBy Tunosnit sakon IOHCITPAJI,
BCTAHOBJIIOIOTb BUMOTY, abu crip 6y10 BupinieHO apOiTpaKHUM CY[OM
3rilHO 3 TaKMMM HOpMaMM IIpaBa, sIKi CTOpOHM 006pam fAK Taki, 10 3a-
CTOCOBYIOTbCA 10 CyTi cropy (4actuna 1 crarrti 28 TumoBoro 3akoHy
IOHCITPAJL, yactnra 1 craTTi 28 3akony «IIpo Mi>kHapomHUIT KOMep-
nirtauit ap6irpax»'*!, crarra 1511 Kuuru IV LusinbHoro npouecyans-
Horo kopekcy ®Ppannii®® ra inmi). IIporte, y cepemoBuii HaykoBUiB i
HpPaKTHKiB apOiTpaXKy BXKe IIPOTATOM TPUBAIOTO Yacy JOCATHYTO Marbke
OIHOCTAMHOI [YMKH, 110 IOHATTS «HOpMH npaBa» (rules of law) y 3a3Ha-
JeHOMY BUIIje KOHTEKCTI € IIMPIUINM, HDXK HOHATTA «IIpaBo» (the law), i
JIOTO CIIifi TIYMa4MTU AK TaKe, 1[0 BKIIOYA€ HE TiIIbKM HOPMM CUCTEMU
IIpaBa IeBHOI Iep>KaBl, a 11 TOProBi 3BMYal, IpaBMJIa JiTOBMX ACOLjiallill,
KOZIeKCH IOBEe[iHKMY, 3aTa/IbHi IPVHLMIN IIpaBa, lex mercatoria i, 3a TBep-
TOKEHHSAM OKPEMMX JOCTiJHMKIB, HaBiTh BUSHAHY IPAKTUKY MIXXHaPOJ -
HUX ap6itrpaxis'®. [Topsy 3 BUMOroxo BUPILIMTY CIIip Ha OCHOBi 06paHO1
HopMmu Tunosnit 3akon JOHCITPAJI Ta cTBopeHe Ha 110ro 3acajjax Halli-
OHaJ/IbHE 3aKOHOJJaBCTBO MICTATDH 6i/bII CYBOPY BUMOTY, abu apbiTpax-
He pilleHHA 6y/0 yXBajieHe y Oy[b-KOMY BMUIIQJKy 3TiJHO 3 YMOBaMu
YTOAY Ta 3 ypaXyBaHHAM TOPTOBMX 3BMYAIB, [0 CTOCYIOTHCA TAKOI yro-
mu (vactuHa 4 crarri 28 Tunosoro 3akony IOHCITPAJT). Takum ynHoM,
Ha apO6iTpiB Bce XX MOKIAAETbCsI 00OB’A30K i3 3aCTOCYBAaHHS IIEBHOTO
HOPMaTMUBHOTO MacuBy. BogHouac Takuit 000B’A130K He piBHOLIHHUI 3a-
CTOCYBaHHIO NIPUHIMNITY «iura novit curia». JlocTaTHbO OOTPYHTOBAHOIO
B HayIlli € mosuiis, mo 6a3oBi IpMHUMUIN [OTOBipHOro mpasa (IpMH-
Uy 060B’s13KOBOCTI BUKOHAHHS JJOTOBOPY, JOOPOCOBICHOCTI To1I0) €

150 Tumosoit 3akon IOHCHUTPAJI o MeXXayHapogHOM TOpProBoM apburpaxe, 1985 rop, ¢ nsme-
HeHMAMM, TPUHATbIMU B 2006 rony. — Pexxum gocrymy : http://www.uncitral.org/pdf/russian/
texts/arbitration/ml-arb/07-87000_Ebook.pdf

! TIpo miXHapofHUIT KoMepliliHuit apbirpaxk: 3akon Ykpaiunm // Biomocti Bepxosnoi Pagn
VYkpainn. — 1994. — Ne 25. — Cr. 198.

132 Code of Civil Procedure of France, Book IV (redrafted by Decree No. 2011-48 of 13 January
2011, reforming the law governing arbitration. — Pexxum ocrymy : http://www.parisarbitration.
com/French-Law-on-Arbitration.pdf

133 Roba, Roxana Maria. Lex Mercatoria in International Commercial Arbitration. — Currentul

Juridic. — 2011. — Vol. 14. — Issue 4. — p. 225; Shackleton Stewart R. The Applicable Law

in International Arbitration Under the New English Arbitration Act 1996 / Arbitration

International, 1997. — Vol. 13, No. 4. — p. 376.
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CKJIaJI0BOIO TOPrOBUX 3BMYAIB i € 3acafHIYMMIU TaKOX I apOiTpaxky'™.
ToMmy, AKIIIO CTOPOHY He BCTAaHOBIJIM 3MiCT HOPM, fKi IiJI/IATal0Th 3aCTO-
CYBaHHIO, 000B 130K apOiTpa)XHOIO CYAy BpaXOBYBaTM TOProBi 3Buyai i
TYIM CaMMM 3aCTOCOBYBAT) HOPMY, Ha HificTaBi sAK0I Moxxe 6yTy Bupile-
HO CIIip, € BUKOHAHUM, SIKIIO apOiTPa>kHMIT CYJ KePYEThCs 3raflaHNMuU
Buile npyHuMnamu. IIpy poMy yxBaneHe y Takuii croci6 apoirpaxse
pillieHHA He CJIifi pO3LiHIOBATH AK Pe3y/IbTaT BUpillleHH:A apbiTpakxHUM
CYZIOM CIIpaBU ex dequo et bono, abo AK «APYXKHIll TOCepeTHNK», ajKe B
OCTaHHbOMY BMIIaJIKy Ma€ Miclle BUPillleHHA CIpaBM Ha 3arajbHIUX 3a-
cafiax CIpaBefIMBOCTI, K i po3yMifoTh ap6iTpu. TakuM 4MHOM, CUTYa-
1jid, y AKill CTOPOHM He BKa3yIOTh Ha HaljiOHa/JIbHE IIPAaBO Ta HE HAJAl0Th
TOKa3iB, fIKi JO3BO/NAIOTb BCTAHOBUTY 3MiCT HOPMM IIpaBa, He CTBOPIOE
I ap6iTpaXkHOTO CYAy 000B’3KY CaMOCTIIHO 3BEPHYTUCS IO MEBHOI
HaIliOHAa/IbHOI PaBOBOI CUCTEMM. Y BUIAAKY X AKILO CTOPOHMU JOMO-
BIJIVCB IIPO 3aCTOCYBaHHs IEBHOTO IpPaBa, OfHAK apOiTpaXKHUII Cyp He
ofiep>KaB JOKa3iB, fIKi JO3SBONAITD BCTAHOBUTY 3MIiCT HOPM, IO Mifi/A-
ralTb 3aCTOCYBAaHHIO, BUIIPABJAHO B apOiTPaKHill MPaKTUILl BUXORAUTU
3 MpEe3yMIILil TOro, L0 3a3Ha4YeHe HalliOHa/JbHEe IIPAaBO BM3HAE TOPTO-
Bi 3BMyai, Aki Mae Hamip 3acTocyBaTy apbirpakumit cyn. Bupimenus
CIIpaBM Y TaKuit CIoci6 HampapjieHe Ha 3MEHIIEHHS PU3NKY CKaCyBaHHs
apb6iTpaXkHOro pimeHHs ab0 BiIMOBM y 10T0 BUSHAHHI Ta BMKOHAHHI 3
HificTaB MOPYIIEHHS apOiTpaXHUM CYHZOM IPOLeAypU, BCTAHOBIEHOI
YTOL0I0 CTOPiH. BMCHOBOK ap6iTpaXKHOTO CYAy PO MOXKIMBICTD 3aCTO-
CYBaHHs LIMX 3BMYAIB ab0 IHINMX HOPM, @ TAKOXK y HeOOXiTHMX BUIIaIKaX
Npe3syMILisA BU3HAHHA LMUX 3BMYAIB y HalliOHAJIbHOMY IIpaBi, € CBOTO
POZY KOKa30M IIpaBa prima facie, SKUil Ma€ y CBOEMY PO3IOPS/KEHHI
ap6iTpaxxuuit cys. OakTryHe MOK/IaJieHHs Ha HbOTO 000B 13Ky BUKOPH-
CTaT! LeJl JOKa3 He O3HAda€, IO MPaBO TAKMM YMHOM BUITYYA€THCA 3
npenMeTy fokazyBaHHs. HaBmakuy, 1ie ckopillle yofi6HIO€ TOKa3yBaHHSA
IpaBa JI0Ka3yBaHHIO (AKTY, ajiKe TaKuil JoKa3 prima facie Mmoxxe 6yTu
CIIPOCTOBAHUII CTOPOHOIO, sIKA HAZACTh iHII HOKa3u mpasa. SIk6u HOp-
Ma [0 IpefMeTy JOKa3yBaHHs He Ha/mexana, 0yab-s1Ka HoBa iHopmartis
IIPO Te, AKI HOPMI CIifi 3aCTOCYBATU Ta AK iX C/ifj TIIyMa4uTH, He BIUIN-
Basia 6 Ha BUCHOBKM apOiTPa)KHOTO CYAY Y IUTAHHAX IIpaBa.

13 Giiger, Siiltin. Lex Mercatoria in International Arbitration // Ankarabarreview. — 2009/1. —
pp. 35-36.
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Taxi BUCHOBKM ITOBHOO MipOIO Y3TOfIKYIOTbCS 3 MO3UIII€I0 HAYKOB-
I[iB Ta MPAaKTUKIiB M>XHAPOZHOTO KOMEPLITHOro apOiTpaxy, ki Oy Bu-
KIafieHi y 3arBeppkeHux y 2008 poui Acomialiero Mi>XHapOZHOTO IIpaBa
PexomeHpa1ifX 3 BCTAHOBJIEHHA 3MICTY IIPaBa, O MiJIATa€ 3aCTOCYBaHHIO
y MDKHapOHOMY KoMepIiiitHoMy apbiTpai. Pekomenpanii MicTATh moyo-
JKEHH;I TIPO Te, 110 3 3ara/IbHUM IPaBUIOM, iHbOPMALIio PO 3MICT IpaBa,
sIKe IiJIAra€e 3aCTOCYBaHHIO, apOiTpy IIOBMHHI Ofiep>KyBaTu Bif cTopin'™.

Kpim Toro, Takmit mixig migTBepIKYETbCA TAKOXK IPAKTUKOIO ap-
OITpaXKHMX YCTAHOB, y AKMX IIepeBaKae BIUIMB KOHTMHEHTAIbHOI IPaBo-
Boi Tpagunii. Tax, MKAC mpu TIIII P® y pimensi Big 12 nucronazga 2003
POKy y crpaBi Ne 226/2001 BKxa3aB Ha Te, 11I0 BiH KepyBaBCs MONOXKEHHAM
KOHTPAKTY IIpo 3a00pOHY IlepefaHHsI IIpaB Ta 000B’A3KiB TpeTiM ocobam,
a II03MBaY He JOBIB IIPaBOMIPHICTb Liecii B cTy SKUX-HeOyAb iMIepaTnB-
HIX HOPM IIpaBa, sKe MiJIArajao 3aCTOCYBaHHIO 10 IIMX IPAaBOBiHOCKH.

JlesAKi JOCHiIHMKY HaBiTh BKa3yIOTh Ha Te, IO 3BUYAIIHOK Y MiXK-
HapOJHOMY KOMepIIiiiHOMY apbiTpaxi € mpakTuka, komy ap6iTpu Hamara-
I0TbCs BUPIIINTY CIip Ha HifICTaBi 10/I0)KeHb KOHTPAKTY. IKIII0 M10/I0)KeH-
HA KOHTPAKTY € JOCTAaTHIMU [I/Is1 PO3I/IAAlY CIIpaBU i BOHM He CyllepedaTb
OpUIMCaM BifiMTOBIJHUX iIMIIEpATUBHUX HOPM, apOiTpu 3a3Bu4ail He 3Bep-
TAIOThCSA [0 HAI[iOHA/TIBHOTO MaTepiambHOTo mpasa. Takuil BUCHOBOK, 30-
KpeMa, pobuts B. A. KanaeBcbkuit Ha OCHOBI IPUK/IaAy i3 IpakTHUKH ap-
6itpaxxy ICC: y pituenHi 1977 poxy y cripasi Ne 1990 ap6itpu BigsHaummm:
«Jlo THX Tip, TIOKM CIIipHi INTaHHA PETYNTIOITbCA CTOPOHAMM B KOHTPAKTi
i Ile KOHTpaKTHE PerylIOBaHHSA He CyIepe4YuTh iMIEpaTMBHMM HOpMaM
Hal[iOHAJIbHOTO IIpaBa CTOPiH KOHTPAaKTy, NONYCTUMUM € PO3ITIAJ, IIUX
CIIiPHVX MUTaHb Ha OCHOBI KOHTPAKTY [...] 6€3 momepefHboro BUpileHHs
IIMTAHHA IIPO TIPaBO, IO HifIArae 3aCTOCYBaHHION ™.

!5 International Law Association Recommendations on Ascertaining the Contents of the
Applicable Law in International Commercial Arbitration. Resolution No. 6/2008 of the 73rd
Conference of the International Law Association held in Rio de Janeiro, Brazil, 17-21August
2008. — Pexxum poctymy : http://www.ila-hq.org/download.cfm/docid/7FC8F94B-BE34-4634-
AAS5DE5128B097B4A

156 Pozerbepe M. VI3 mpakTuky MeXAyHapOZHOTO KOMMEPYECKOTO apOMTPaKHOTO Cyja Ipu
Toproso-npombiieHHoit nanate PO 3a 2003 rog / M. Posenbepr // Xo3siicTBO 1 mpaBo. —
2004. — ITpunoxxenne Ne 2. — C. 65.

17 Kanawesckuti B. A. MeTofbl YCTaHOB/IEHMs IIPUMEHNMOTO IIPaBa B IPAKTUKE MEXIYHAPOL-
HOro KoMMepyeckoro apbutpaxa / B. A.Kanamesckuit // JKypHan poccuiickoro mpapa. —
2007. — Ne 5. — C. 114.
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OmnocepefkoBaHUM MiATBEPJ)KEHHAM ICHyBaHHA MificTaB [id
BIUCHOBKY IIPO BifICyTHICTb y apOiTpa>KHOro cyay 060B’ 3Ky caMOCTiiIHO
BCTAHOB/IIOBATM 3MICT IIPaBa, a OTXKE€ IPO HAJIEXHICTh NMUTAaHH:A IIpaBa
[0 TIPEfMETY I0KAa3yBaHHs, MOXKHA BBa)KATU TAKOXX HACTIAKM, HACTAHHSA
AKMX MOXIVBE y BUIIA[IKy HE3aCTOCYBaHH: 260 HeIIPaBIIbHOTO 3aCTOCY-
BaHHJ IIpaBa. 3araJibHOBM3HAHMM € MifXifl, BIMOBIZHO O AKOTO IificTa-
BOIO JI/Is CKACYBaHH: apOiTpa>kKHOrO pillleHHA YU BiIMOBH y 10TO BU3HAH-
Hi Ta BUKOHAHHI He MOXe OyT) HelpaBUIbHE, Ha JYMKY KOMIIETEHTHOTO
CYRY, 3aCTOCYBaHHA apOiTpa’KHUM Cy[,0M MaTepianbHoro mpasa. [Ipnkia-
IOM TaKOTO IIJXONy € BUCHOBOK, AKWI1 3p0OUB y CBOEMY pillleHHi Bif 13
muctonaza 1998 poxy Bepxosuuit Cyp lBeiinapii, 3a3naumsiiy, mo «|...]
OYeBMJHA IIOMIIKOBA iHTepmperauis (akTiB, OLiHIOBaHHA HOKa3iB abo
HaBiTh 3aCTOCYBaHHS IIpaBa He € JOCTaTHIMM cami 1o cobi mifgcTaBamu
ISl CKaCyBaHHsI apOiTPayKHOTO pillleHHs» %8, 1110 CBITYMUTD TPO Te, 1[0 Ha-
BiTb y KpaiHi, IKY HayKOBIIi POSI/IA/IAI0Th AK IPUK/IAJ] IIPAaBOBOI CUCTEMMA,
B AKill iura novit curia nomupeHe Ha MbKHapOJHWIT KOMepLiltHMII apOiT-
PpaX, el IPMHLINII He 3aCTOCOBYETHCA Y JIOTO KJTAaCMYHOMY PO3YMiHHi, AKe
nepepdadae HeOOXiTHICTh caMe MIPaBIIBHOIO 3aCTOCYBAHHSA IIpaBa IPYC-
OUKLITHUM OPTaHOM.

3 LbOro MifXOAy y CBITOBill NMpaKTULi CKIamucA Nuile pifiKicHi
BUHATKM. SICKpaBMM IIPUKIaZOM TaKOTO BUHATKY € cdhopmopana y CIIIA
IDOKTPMHA OYeBUIHOI 3HeBaru fo mpasa («manifest disregard of the law
doctrine»). 3akpilieHa y CyfOBMX pillleHHSX, a He y ¢efepanbHOMY 3a-
KOHOJIaBCTBI IIpo apbiTpax, L JOKTPMHA PO3ITALAETCS IOPUCTAMU SK
IOJaTKOBA IificTaBa JyIg CKaCyBaHHA ab0 BiIMOBU y IPUMYCOBOMY BHU-
KOHAHHI pillleHb, yXBaJleHUX apbirpakHumMu cymamu 3 Micuem y CIIA,
B TOMY 4MCii y MbkHapogHoMy apbitpaxi. ¥ 1953 poui Bepxosuuit Cyp,
CIIIA y cBOeMy pillleHHi BKa3aB Ha Te, IO «TIyMadeHHs 3aKOHY apOir-
paMu He € IIpeIMeTOM IeperIAny defepalIbHUMU CylaMU 3 IifICTaB IO-
MWWIOK IIPM TAKOMY TIyMadeHHi Ha IIPOTVBAry ABHOI 3HeBary 3aKOHy»' ™.
JocnigHuky, CIMpaloydnuch Ha MPaKTUKY 3aCTOCYBAaHHA Iii€l MOKTPUHM,

18 Conde e Silva, Gui J. Transnational Public Policy In International Arbitration : PhD in Law Thesis
/ Gui J. Conde e Silva. — London : Queen Mary College, University of London, 2007. — p. 180.

1% Chen Annie. The Doctrine of Manifest Disregard of the Law after Hall Street: Implications for
Judicial Review of International Arbitrations in U.S.Courts. — Fordham International Law
Journal. — Volume 32, Issue 6, 2008, Article 3. — p. 1879.
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JiJIIIM BUCHOBKY, 10 BOHA CTOCYETbCA TUX BUIIAJIKiB, KONMM Ma€ Micle
6i/bIne HiX IOMWIKa a00 HellpaBUIbHE po3yMiHHA npasa'®. Binbur KoH-
KpeTHe BU3HA4eHHA CYTi JOKTPVMHY 3BOAUTHCA [0 TOTO, 10 Y BUIIAfIKY SB-
HOI 3HeBaru Jo Ipasa apOiTp 3Ha€ MpaBo, IPOTe HaBMICHE irHOpPYE i10ro
(BimmoBiseTbes 3acTocoByBarn)'®. s JOKTpMHA € OKpeMMM BUIIAIKOM
HifTBep/KeHHA iCHYBaHH:A Ipe3yMILil He3HaHHA apbiTpoM IpaBa, sike
HijyIArae 3aCTOCYyBaHHIO, aJpkKe HOKTPUHA BUMArae I0BeCTH, 110 apbitpy
6yB BifoMuit 3MicT HOpMI, TOOTO BKa3ye Ha HEMOXX/IUBICTb 3aCTOCYBaH-
Hs B ap6iTpaki IPUHINILY «iurd novit curia», Kt epenbavae mpesymI-
11if0 3HAaHH: IIpaBa.

TakuM 4MHOM, Y MDKHapOJHOMY KOMepLiitHOMY apbiTpaxki Hopma
MaTepiaJIbHOTO IMpaBa, O HifI/IArae 3aCTOCYBaHHIO, MOXKE POS3ITIANATUC
SIK TaKa, 3HaHHS 1 000B’sI30K 3aCTOCYBaHHS SIKOI apOITPOKHUM CY/IOM He
IIPe3IOMYEThCsI, TOOTO € CKIAIOBOI0 IIPEMeTY JjoKasyBaHHA. SKijo ap-
OiTpakHMIT PO3IISA] 3[iICHIOETHCS IIiJ] BIVIMBOM IIPaBOBOI Tpajguiil 3a-
rajIbHOTO IIpaBa, TaKMil MifXi B3araii He BUK/IMKAE CYMHIBIiB. Bce 6inb-
IIOK0 MipOI0 IIPOCTEXYETHCA TEHEHLiA N0 NMPUITHATTA TAKOTO IifXOony i
B apOiTpaXXHMX CrCTeMaX KOHTMHEHTAIbHOI IpaBoBoi Tpaguil. [ligTeep-
IPKEHHA TOTO, 110 iura novit curia He 3aCTOCOBYETbCA B MDKHAPOJZHOMY KO-
MepLiiTHOMY apOiTpai, 3HaXOAMMO TaKOX B apbiTpaxkHii npakTumi. Tax,
MKAC mpu TIIII P® y cBoemy pimenHi Bif 28 sxoBTHA 2003 poKy y cripasi
Ne 47/2003, BKa3aB Ha Te, [0 OCKI/IbKI [T03MBAY He [[OBIB HAOpaHHS YMH-
HOCTI i1l YKpaiHy Mi>)KHapOJHOTO JOTOBOPY, Ha AKMII BiH IIOCUIAETHCA,
IIOJIO>KEHHSI [[bOTO IOTOBOPY He Oy 3aCTOCOBaHI apOiTpaXkHUM Cy[oM .
TakuM 4MHOM, K BUIHO, apOITpaXkKHMII CyJ| IIOK/IaB HAa CTOPOHY 000B 30K
3 NOKAa3yBaHHS NUTAHHA IpaBa. B inmnit cipasi y pimenHi Bif 13 Tpas-
Ha 2004 poky y cupasi Ne 16/2003 ap6irpaxuuit cyy MKAC npu TIIII
P® BkasaB Ha Te, 110 BifiTIOBiZia4 He HaflaB JOKA3M TOrO, 110 FapaHTiTHMUI
CTPOK ILIOfIO ITEBHOTO 06’ €KTa BCTAHOB/IEHO 3aKOHOM ',

10 Gronlund, Ann C. The Future of Manifest Disregard As a Valid Ground for Vacating Arbitration
Awards in Light of the Supreme Court’s Ruling in Hall Street Associates, L.L.C. v. Mattel, Inc. —
Iowa Law Review. — Vol. 96, 2011. — p. 1359.

! LeRoy, Michael H. Are Arbitrators Above The Law? The «Manifest Disregard Of The Law»
Standard. — Boston College Law Review. — 2011. — Vol. 52. — p. 138.

12 Pozenbepe M. O630p MpaKTIKY paspeleHns CIOpoB B MeX[yHapOZHOM KOMMePYECKOM apOu-
TpaxkuoM cyzie npu TIITT P® / M. Posen6epr // XossitctBo 1 npaBo. — 2004. — Ne 8. — C. 95.

16> Tam camo. — C. 99.
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He cTBOprO€ mpoTMpivyya 3 BUK/IAIEHOK TE30I0 PO HAIEKHICTDb
HOPMU IIpaBa JI0 IPEAMETY HOKa3yBaHHS TAaKOX Ta 00CTaBMHA, 110 Halli-
OHaJIbHe 3aKOHOZIaBCTBO PO ap6iTpak 6araTbox KpaiH, a TaKOX 3HAYHA
KUIBKIiCTD BilOMUX ap6iTpa>KHUX perlaMeHTiB He BUMAraloTh Bifj I03uBa4a
BKa3yBaTy y 3asBi 1po apbiTpak abo IO030BHIN 3asBi KOHKpEeTHi HOpMMI
npasa Jjis 0OIpyHTYBaHHA 11030BY. Ha Haury gyMKy, TYT BiiCyTHS aHaso-
rid 3 BUMOIraMI /IO II030BHOI 3asBM Y HalliOHaJIbHUX CY/IOBUX IIpolecax. B
YKpaiHCbKOMY LIMBiIbBHOMY IIPOLIECYa/IbHOMY 3aKOHOZABCTBI BiJJICYTHICTh
BJMIMOT'Y BKa3yBaTH y IIO30BHil 3asBi HOPMM, SKi IIiJJIATAIOTh 3aCTOCYBaH-
HIO, Ta BCTAHOB/IIOBATY IX 3MiCT € IPOABOM Jil IPUHLIMITY «iurd novit curiar.
HaroMmicTs B MDKHApOFHOMY KOMEpLiiTHOMY apbiTpaki Taka BMMOTa IIpoO
HOpMaT/BHe OOIPYHTYBaHH € 3aiiBOIO, OCKI/IbKM CTOPOHM MOXXYTb JOMO-
BUTHUCD IIPO BUPIIIEHHs apOiTPaXKHUM CY[IOM CIIpaBM ex aequo et bono, abo
SIK «/JPY>KHIIT TOCepeHMK», TOOTO 6e3 HeoOXiTHOCTI BCTaHOB/IEHHS 3MICTY
HOPM IIpaBa. I HaBmax, Te, IO Y AesAKUX apOiTpaXKHUX CUCTEMAX, 30KpeMa
i THX, AIKi 3aCHOBaHi Ha UUBIbHO-IIPABOBIIT TPAINIIii, PEITTAMEHTH BIMara-
I0Tb OOIPYHTYBaHHs [I030By HOpMaMu IpaBa (HaIpUKIIaf, IIbOTO BYMarae
pernament MKAC nipu TIIIT Ykpaiun), nuine migTBeppKye, o A 3aCTO-
CyBaHHA iura novit curia HelOCTATHDO IiJICTaB HABIiTh Y MDKHAPOLHOMY KO-
MepLiltHOMy apbiTpaki y IpaBOBMUX CHCTeMaX IIMBIILHOTO IIpaBa.

TaxyM YMHOM, Y 3B’13KY 3 TUM, 1IJ0 B MDKHapOZIHOMY KOMePL|iliHO-
My apbiTpaxi MaTepiasbHe IPaBO TAaKOX Mif/IATae TOKa3yBaHHIO, IPOLjeC
BM3HAYEHHA NPEIMETY NOKa3yBaHH:A Ma€ BiIMiHHOCTI. fIKIIO y IMBib-
HOMY IIpOIIeCi KPalH KOHTMHEHTA/IPHOI CUCTEMH IIpaBa CXeMAaTUYHO 1€l
Ipoljec MOAIAEThCA Ha TpU CTafii (HaJaHHSI CTOpOHAMM CBOIX 3asB Ta
3arepeveHb, 3 SAKUX CYJ, MOXKe 3pOONTH IEPBMHHMUI BIUCHOBOK IIPO Xa-
paKTep BilHOCUH; 0OpaHHA CY[IOM IIpaBa, sKe IiJJIArae 3aCTOCYBaHHIO 0
LIMX BiTHOCHH; BM3HAYeHH: KoJ/Ia 00CTaBMH, 3 ICYBaHHS SIKMX BMAraroTh
obpaHi cyloM HOpMU TIpaBa), Y MDKHapOJHOMY KOMepLiiitHoMy apbiTpa-
i 3a BificyTHOCTi y apOiTpa)KHOTO CyAy 060B’sI3Ky CaMOCTIiilHO BCTAaHO-
BUTY 3MICT IIpaBa, TaKa CTafifiHICTh YiTKO He IPOCTEXYETHCA, OCKIIbKA
cTapii 3’acyBaHHA QaKTiB Ta BCTAHOBJICHHA IIpaBa MOXKYTb 0araTOKpaTHO
IIOBTOPIOBATUCD.

baxanor BupaeTbca cutyanis, y AKiil CTOPOHU JOCATAIOThb 3TON
10710 IPEAMETY JIOKa3yBaHHA, OJHAK TaKol, IO He BCTAHOB/IIOE CYBOpi
paMmKu i apbitpakHoro cyny. IIpukaagoM opopmIeHHs Takoi 3roan y
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MDKHapOJHOMY KOMepLITHOMY ap6iTpaxki € akT IIpo IOBHOBa)XKEHH: ap-
6iTpa, CKIafieHHs SIKOro nepenbadeHe B ApbirpaxxHomy permamenTi ICC
i AKWMit, cepey iHIIOrO, MOXE MICTUTHU IIepeiK NMNUTaHb, AKi IiIATaloTh
3’ICyBaHHIO I BupillleHH: cropy. Lle Takox € imocTpaliero Te3u mpo
Te, 1O IIPeAMET JOKasyBaHHsA y MDKHapOJHOMY KOMepIiiiiHoMy apbiTpa-
Ki BU3HAYalOTh CaMe CTOPOHM i JIuIlle Y BUIIAJIKY BifICYTHOCTI 3TOAM MK
HUMM — apOirpakHuit cyg. [leski ycTaHOBH, 10 afMiHICTPYIOTh MiXKHa-
POnHMIT KOMepLitHMII apbiTpaXk, HABiTh OIepaliOHaII3yBaIN OKpeC/IeH-
Hs IIpefiMeTy fokasyBaHH:A. HacTaHOBM 3 ap6iTpaxKy 3a JOKyMEHTaMI /IS
MDKHapOFHOTro apOiTpaxky'®, a Takox crerjianbHo fis apbitpaxy 3a Tu-
noBuM 3akoHoM IOHCITPAJI 2011 poky'®®, pospobneni KoponiBcbknm iH-
crutryToM ap6irpis (CIArb), pekoMeHayIOTh apbiTpaM Iepef BUHECEHHAM
pillleHHs TIEPEKOHATUCS, IO BOHM PO3IJIAHY/IN BCi MUTaHHs, IOCTaB/IEH]
CTOPOHAMIL, @ B CK/IA[JHUX CIIPABaX — IEPEBIpUTH CIIIIBHO 31 CTOPOHAMIA,
4y IPaBYIbHO BU3HAYEHI CIIipHI MMTaHHA Ta (GaKTH, AKi He OCIOPIOIOTHCA.
ITpu npomy, Ak iifeTbesa y HacTaHOoBax, ap6iTp He IIOBMHEH JJaBaTI MOX-
JIMBOCTi CTaBUTY IiJi CyMHIB J10T0 BUCHOBKMU IOJIO CIIpHMX (paKTiB.

Ha npaktuii X, AK BiI3HA4aI0Th IOC/TIJHUKY, BU3HAYEHH: TIepeti-
Ky IINTaHb J/IS 3 ACYBaHHA B aKTi PO NOBHOBAXCHHA a00 iHIIMM 4MHOM
IO TIOYATKY PO3IJIARY CYTi CIpaBy 3aB>KAM IPpoOIeMaTUdHe, OCKIIbKI Ha
MOMEHT IiATOTOBKM aKTY Lii IMTAHHS He MOXXYTb OyTH BU3HAYeHi 4iTKO.
3 inmoro 60Ky, y mpakTuLi MDKHAPOZHOTO KOMEPLITHOTo apbiTpaxy mo-
HMIMPEHVMH € BUIIQJKM, KOJIM B TPOLECI POSITIANY CIIPaByM BMHUKAE IO-
Tpeba y 3°ACyBaHHI HOBUX INTaHb. SIKIO Mepenik NUTaHb H/Is 3’ ACYBaH-
HsI BUSHAUECHUIT Ha paHHIN crafil apbiTpaXkKHOro posILAAY Y feTalix, Lie
MO>Ke 0OMEXUTH apOITPaXKHUI CY Y MOXX/IMBOCTI 3’ ICYBaHHS BaXXK/IMBUX
06cTaBMH a00 HaBiTh CHIIPSAMYBATHU JIOrO y HANPSIMKY, SIKUII IIpU3BeEfe IO
IIOMIWIKOBOTO pilteHHsA. HaroMicTb, 3a/1uIIeHHs 11032 3’ ACYBaHHAM OKpe-
MUX NIATaHb, BUSHAYEHUX B aKTi IPO MOBHOBa)KeHH, Ha JiyMKy M. lTnaii-
Iepa, MOXKe CTaTH IiACTaBOIO JyIA CKaCyBaHH:A apbiTpakHOro pimeHH:a'®.

' CIArb Guidelines for Arbitrators regarding Documents-Only Arbitrations,Practice Guideline
5, 06 December 2011. — Pesxum pocrymy : http://www.ciarb.org/information-and-resources/
Practice%20Guideline%205% 20international.pdf

19 CIArb Guideline 5 to the UNCITRAL Model Law and Rules: Guideline for Arbitrators regarding
Documents-Only Arbitration, 06 December 2011. — Pexxum gocrymy : http://www.ciarb.org/
information-and-resources/Practice%20guideline%205%20uncitral.pdf

1 Schneider, Michael E. The Terms of Reference // ICC Bulletin. — 1997. — November. — p. 28.
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TaxuM 4MHOM, 3Ba)KalOuM Ha Te, IO OKPECTIeHMI Ha MOYaTKOBil
cTafiil apbiTpaXXHOro PO3IIARY IpedMeT JOKasyBaHHSA B MDKHAapORHO-
My KOMepILiifHOMY ap6iTpaxki, HaBiTh SKIO BiH BU3HAYCHUII 3a 3rOHOI0
CTOpiH, ZOBOJI YacTo MoTpedye 3MiH IPOTATOM MalKe BCbOIO PO3ITLALY,
3rofla CTOPiH Ma€ MO3SUTVBHMII BIUIVB Ha IIpaBU/IbHE BUPIIIEHHA CIIPaBH,
AKIO BOHA CYIPOBOIXYE Bech apbOiTpakuumit posrmsn. Ockinbky x Iie
CKOpillle TeOpeTHYHa MOXX/IMBICTD, Y MPAKTUYHIN Ais/NIbHOCTI apbiTpaxk-
HUX CYAiB OQKaHOI0 € CUTYaLlisl, Koy apbiTpaxkHmil cyxn 30epirae meBHy
cBOOONY Y BU3HAUEHHI IIpeIMETY HOKAa3yBaHHS.

M. [IIHatizep, BU3HAIOUYM KOPUCTD U1 apOITPaXKHOTO CYAy Y TOMY,
1[0 CTOPOHM MOXKYTb Ha IIOYAaTKOBII cTafii apOiTpaXkHOTO MpoLiecy HafaTy
nepesiiK MUTaHb, AKi, Ha IX [YMKY, Hi/IAraoTh BCTAHOB/IEHHIO (JOKa3yBaH-
HIO), POIIOHYE BHOCKUTH 10 aKTY HOJIOXKEHH, BIfJIIOBIIHO [0 SIKOTO apbiTpu
MaTUMYTb IIPaBO JOHOBHIOBATH IIEPE/IiK IUTaHb, a TAKOX He 3000B’s13aHi
POSILIHYTY Ta BUPILINTY BCi MUTaHHA IIePeIiKYy, AKIO Ha JYMKY apOiTpak-
HOT'O CyLLY, VLSl YXBaJIeHH pillleHHA y CIIpaBi y LIbOMY HeMae motpebu'.

TaxyM uMHOM, IpefMeT HOKa3yBaHHA B MIKXHapOJHOMY KOMep-
LifiHOMY ap6iTpaxki cKlIafaTh NUTaHHA (GAKTy Ta MUTAHHA [IPaBa, BCTa-
HOBJICHHS SIKMX 32 YTOOI0 CTOPiH a00 3a pillleHHAM apOiTpa>kHOTO CYAY €
HeOOXiTHIUM /LS BUPIIIEHHS CIIOPY.

2.2. OBCTABMHM, 9Ki HE NOTPEDYIOTb
AOKQ3YBAHHS Y MPDKHOPOAHOMY
KOMEPLIMHOMY ApOITPOXI

He 6yne nepe6inbleHHAM TBEPIPKEHHA, 0 IPAKTUYHO BCi CydacHi
cUCTeMM MDKHApPOJHOIO KOMEPIHITHOro apOiTpaxky MaloTh OfHIEI0 3i CBOiX
3acaji IPMHLIMII 3MarajbHOCTI. BifloBifHO, MpaBusIo MIpo Te, 1110 KOXKHA CTO-
pOHa 3000B’s13aHa IOBECTH Ti OOCTABUHM, HA sIKi BOHA IOK/IAJAETHCS SIK HA
HificTaBy [yIA CBOIX BUMOT ab0 3allepedeHb, € BU3HAHVUM B apOirpaxi. et
K€ TIPYMHINII 3aKPilUIEHNII Y HalliOHa/IbHOMY IIPOLIECYa/IbHOMY 3aKOHOZAB-
CTBi, IKE 3aCTOCOBYETbCA JeP>KaBHUMM Cy/laMI IIpY pO3IVIAZI MBIIbHMX Ta

17 Schneider, Michael E. The Terms of Reference // ICC Bulletin. — 1997. — November. — p. 29.
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KOMEPLIIHUX CIIpaB, ¥ 6araTboX IIpaBOBUX cucTeMax cBiry. [Tpu 1jpomy Ha-
1[ioHa/IbHE MpOLieCcyalbHe 3aKOHOZABCTBO BCTAHOBIIIOE IEBHI Ipymm obcra-
BUH, SIKi He HiJyIAraloTb ab0 He HOTpeOYIOTh foKasyBaHHA. HaromicTb, Bi-
IoMi apOiTpaXKHi perylaMeHTH, a TaK CaMo HalliOHa/IbHe 3aKOHOIABCTBO IIPO
MDKHapORHWMIT KOMEPIHTHMIT apOiTpaK Ta YMHHI MDKHApOJHI JOrOBOPK Y
it cdepi TaKMX YiTKMX IIOTIOXKEHb He MIiCTTh. Po3pobiieHi aBTopuTe THUMM
apOITpaXHMMI yCTAaHOBaMU Ta MDKHAPOHVMM IOPUANYHUMM CIIIBHOTAMU
TOKYMEHTH, SIKi IIMPOKO 3aCTOCOBYIOTHCA B apOiTpai K OpieHTMpPY I BU-
pillleHHA CKIaJHMX IIMTAaHb JIOKa3yBaHH:A, 30KpeMa IIpasua IBA, Takox He
IPUAUTIOTh YBary LM IMTAaHHAM. BogHOYAcC O4eBUIHO, 110 apOiTpaskKHMI
CyJ, peali3ylouy CBOI IOBHOBa)KEHH:A y MMTAHHAX JJOKa3yBaHH, HE MOXE JI0-
Bi/IBHO IIOK/IAJaTy Ha CTOPOHY ab0 3HIMaTH 3 Hel TArap JOKa3yBaHH: IeBHIX
o6cTaBuH 6€3 MIKOAY IS HOTPUMAHHS IPUHIUIIIB CIIPaBEINBOTO PO3ITISLY.
B mexxax poro mocimKeHHs MU He 3[IiICHIOEMO aHajli3 BimgMiHHOC-
Teil MDXK TIOHATTSMM «IIiICTaB/ 3BIIbHEHHS BiJl JOKa3yBaHHsI», «00OCTaBM-
HI, sIKi He MiJIAraoTh JOKa3yBaHHIO» Ta «00CTaBMHI, SIKi He IIOTPeOyI0Th
IOKa3yBaHH:A». L1i MOHATTA BXXUBAIOTbCA Y IIPABOBiil Haylli Ta 3aKpiljieHi
Y PiSHMX IIpOLIECya/IbHMX Tajly3sAX IIpaBa i 3HAYHOKI MipOI CTOCYIOTbHCS
OJHOTO IIPaBOBOTO AABMIIA. BifMiHHOCTI MXK HMMM 4acTO IPOCTEXYIOTh-
¢ 'y OinbIiit 4y MeHmIii 000B’sI3KOBOCTI 7151 FOPUCAUKIIITHOTO oprany Ta
IUIsL CTOPiH, MO>K/IMBOCTI Yy HEMOXX/IMBOCTI CIIPOCTYBaHH: 06CTaBUH. Mu
Y LbOMY HOCTiKEHHI BUKOPJCTOBYBATYMEMO 1ii TEPMiHM AK CMHOHIMMU.
ITpu 11bOMY, X04a TepMiH «0OCTaBUHN» YV IOPUANYHII HayLli pO3yMIIOTb K
TaKMIi, IO CTOCYETbCA MUTAHHA (PaKTy, Y MDKHAPOJHOMY KOMEPILHTHOMY
ap6iTpaxi mi/IXozu 0 3BIMbHEHHS Bijj JOKa3yBaHHsI a0 BiICy THOCTI HEOO-
XiTHOCTi JOKa3yBaHHA CTOCYIOTbCA TaKOXX NMNUTAHb IIPaBa, OCKIMbKM BOHN
TAKOX HAJIeXXATh 10 MPEeAMETY NOKa3yBaHHs, K IIPO Iie MIIJIOCs paHille.
[Tonno)xeHHs PO Te, 110 KOXKHA CTOPOHA 3000B’s13aHa JOBECTH Ti
00CTaBMHY, Ha sKi BOHA MOK/IAJA€TbCA K Ha MiiCTABY /IS CBOIX BUMOT
a0 3amepeyeHb, € TAKNUM, 110 3aCTOCOBYETbCA MPAKTUYHO B ycix ap6ir-
P@KHUX CUCTeMaX, a EVIHMM BUHATKOM 3 HbOTO, Ha IYMKY A. Pendepna
ta M. XaHTepa, € BUIIAAKM, KOIJ MOBa Jiie PO BiACYTHICTb IIOTpebM fo-

BOIMUTH OYeBMHI a60 3arambHOBigoMi daxTi'®.

18 Redfern ¢ Hunter on International Arbitration — Fifth Edition Edited by Nigel Blackaby,
Constantine Partasides, Alan Redfern, and Martin Hunter. — Oxford University Press, 2009. —
p. 378.

79



Teopid i NPOKTUKO AOKA3YBAHHS Y MDKHOPOAHOMY KOMEPLLIMHOMY APBITPOXI

BopHoYac y BITUM3HAHUX Ta iHO3€MHUX NOCTI)KEHHAX 3 TEOpil f0-
Ka3yBaHHs cepesi 00CTaBuH, sIKi He MiIArarTh a0 He HOTPeOYITH /JOKa-
3yBaHH:, BULUIAIOTD He TUIbBKM 3aTalbHOBIZOMI (’paKTm. Tax, P. B. Teprum-
HIiKOB BBa)ka€ 32 MOXK/IMBe BUAIINTY GaKTH, SKi € HijcTaBaMM 3Bi/IbHEHHS
Bifl TOKasyBaHHA, a 3HAYUTD, HA JIOTO SyMKY, Hi/I/IATal0Th BUK/IIOYEHHIO
iX cymoM i3 ckmapy 06’ekTa JOKa3yBaHHA, Iij AKMM BiH posyMie BiacHe
npepMeT fokasyBaHH:A. Jlo Takux (akTiB BiH BITHOCUTD, IIepll 3a BCe, BU-
3HaHi QakTy, TOOTO Taki PaKkTy, HASBHICTD SIKUX 3a3HAYAETHCS OJHUM 3
cy0’€eKTiB ;OKA30BOI AiANBHOCTI Ta BU3HAETHCA iHmmMu. He moTpe6yoTs
TOKa3yBaHHA, Ha JIOr0 NYMKY, TaKOXX 3arajJibHOBijoMi, pefofniiianbHi Ta
npesoMoBaHi GakTu'®. 3 TaKMM TBEPIKEHHSIM Ba)XXKO HOropmTuch. Ha
HaIlly JYMKY, C/Tifl BUAULATY TIeBHY Ipymy (akTiB, ki He TOTPeOYIOTD [O-
kasyBaHHA. OpHaK, Ui (pakTU He IiJIAraloTh BUKIIOYEHHIO 3 MPEAMeTY
IOKasyBaHHs, OCKI/IbKM NpeIMeT JOKa3yBaHHs CK/IA/Jal0Th BCi 06cTaBm-
HI, 3’CYBaHHA SIKUX HeoOXiTHO 1is BupilleHHs cupasu. [IpegMer moka-
3yBaHH:, Ha Hally AYMKY, 3aJIEXKUTh BiJj 3MIiCTy BiTHOCKH, 3 AKMX BUHIK
criip, a He Bijj BTaCTMBOCTelT OKpeMuXx akxTiB. Bibiil BBaXKeHUM BULAETD-
cs1 mmipxip 1. B. PentetHiKOBOI, siKa BiTHOCUTD [0 BaKTiB, sIKi He HifIsATaloTh
IOKa3yBaHHIO, 3ara/IbHOBIZIOMI, NIpelofNIiaNbHi Ta Ti, o Oynu BU3HAHI
cropono0'”’. IIpu boMy Ha BiIMiHY BiJ 3araJbHOBIJOMMX Ta IIPEIOANILi-
a/lbHYX (aKTiB, BU3HAHHA (aKTy PO3IIALAETCA HElo SIK OKpeMUIl BUIIa-
TOK 3Bi/IbHEHHA BiJl JOKa3yBaHH:A, OCKIIbKY CyJi Ha BIACHUIA PO3CY/] MOXKe
i He IpUITHATY BUSHAHHA QaKTy (HAIIpMUK/Iaf, AKIIO € CYMHIBU y TOMY, Y1
He 6y/I0 BUSHaHHsI 3pO0JIeHe 3 METOI0 IIPUXOBATH AiiicHi o6cTaBuHmM)" .

J7ist MDKHApOZHOTO KOMEPIITHOTo ap6iTpaky XapakTepHUMU €
0COOMMBOCTI BU3HAHHS MEBHMX OOCTaBMH TAKUMIH, L0 He MOTPeOYIOTH
mokasyBaHHs. Ilepir 3a Bce Taki 0COOMMBOCTI BUSBIAIOTHCS Y 3HAUYEHHI
BM3HAHMX CTOPOHaMM 0OCTaBMH, ab0 BifIIOBIZHO /10 BXXMBaHOI B apOiT-
PaXKHilt mpakTHiii TepMiHO/OTii, «(paKTiB, 1100 AKMX BifCyTHI crip»'72. Y

19 Tepmuwinixos P. B. [JokasyBaHHS i TOKa3u B CYHOYMHCTBI YKpaiHM : HayK.-IIPAKT. IOCIOHMK /
P.B. Teptumnikos. — X. : ®IHH, 2009. — C. 28, 29.

170 CripaBOYHIK 110 OKA3BIBAHMIO B TPaXkJaHCKOM cygonponsBopctse / [[lerrsipes C. JI. u ap.] ;
og, pex. V1. B. PerreTHukoBoit. — 2-e usp., nepepad. — M. : Hopma, 2005. — C. 20.

17! Tam camo. — C. 22.

172 Tus. Stockholm Chamber of Commerce Arbitration Award of 5 June 1998 (Beijing Light
Automobile Co. v. Connell). — Pexxum gocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/
cases2/980605s5.html

80



I'AaBA 2. [peAMET AOKA3YBAHHS Y MDKHAPOAHOMY KOMEPLIMHOMY apBiTpaxi

1[I0 KaTeropiio 06CTaBIH, SKi He MiIATaloTh JOKa3yBaHHIO, CJIi BifHeCTH
TAKOX IOTOKeHI cropoHamy (akTy Ta (PakTy, AKi CTOPOHA He 3alepe-
gye. X04a HaBiTh B aMEPUKAHCHKUX apOITPaKHUX CUCTEMax 3allUTH IIPO
BU3HAHHA (requests for admissions) — TexHika, AKa JO3BOJIsI€ CTOPOHI Ha-
MIPaBUTU OIIOHEHTY IepeliK TBepAKeHb LIOfI0 CYTi CIOPY, 3 AKUMU afpe-
caT MOXKe HOTOAMTHUCH ab0 Hi, TMM caMMM 3BY3UBIIM JiallasoH CIipPHUX
00CTaBIH — He 3aCTOCOBYETLCA (HaBiTh Y MDKHApOJHOMY KOMEpPLITHOMY
ap6itpaxi y CIIIA, na mjo Bkasye ctarts 6(b) Hacranos ICDR apbitpam
3 06MiHy iHdopMmarier'’?), e He MEPEIIKOLKAE CTOPOHAM LOMOBIATICDH
npo neBHi gakTu a6o BU3HABATH iX.

Sk 3aznavae P. TepHep, apOiTp He IOBMHEH 3alUTyBaTU Y CTOPIH
mokasu abo ouikyBary, 1o Taki 6yAyTh HajaHi, w00 GaxTiB, icHyBaH-
Hs AKMX CTOPOHM BU3HaIM a00 IO iCHyBaHHs SIKUX JOMOBWINUCH. Te x
CTOCYETbCA 00CTAaBUH, PO iICHYBAaHHS SIKUX OffHA CTOPOHA CTBEPIDKYE, a
iHIIa He 3amepedye. BomHOYac y TaKoMy BUIIAIKy NIPO BifICYTHICTD CIIOPY,
a 0T>Ke, IIPO BiICYTHICTb MOTpeOu y JOKa3yBaHHI TaKUX 00CTaBMH, apbiTp
MO)Xe 3pOOUTI BICHOBOK 32 YMOBM YiTKOTO IIOBiZIOM/IEHHS CTOPOHI IPO
CTBEPIKyBaHy 00CTaBMHY Ta IIPO TIyMadeHHs I MOBYaHHS AK TAKOTO, 110
BKa3ye Ha BiICyTHICTb 3anepedenb'’*. Mu e ofiaMo, 110 CTOPOHA Ma€
TUM 4M iHIIMM YMHOM IOTOAMTUCH Ha TaKe TIyMadeHHA. Ile minkom Bifi-
HOBifa€ MeTi HOKa3yBaHHs B MDKHapOXZHOMY KOMepLitHOMY apbiTpaxi,
IKOIO € BUPIIIEHHS CIIOPY, @ He BCTAHOB/ICHH: 00’ €KTUBHOI icTHHM. 3 1ux
MipKyBaHb apOiTpa>KHUIT CYA IOBMHEH 3a0X04yBaT! [JOCSITHEHHS YTORU
Mix cropoHamu. Taka yroyja Moke CTOCYBATHCA He TilbKM B/IaCHE IT030B-
HUX BMMOT, a 11 O6YAb-sKMX OKpeMMX CIIiPHUX IIUTaHb, SIKi pO3IIALAI0THCS
B apb6itpaxi. Okpemi apbiTpa>kHi per/laMeHTH HaBiTh MICTATD CllelianbHi
IIOJIOKEHHA 3 Iiboro npusopy. Hanpuxiag, Ap6irpaxuuii pernament Hi-
MELbKOIo IHCTUTYTY apbitTpaxy (cTarTs 32.1) 3060B’s13ye apbiTpis 3a0-
XO4YyBaTK HOCATHEHHS CTOPOHAMM JIPY>KHBOTO BPETYIIOBaHH: CIIOpPY abo
3TOAM I[OL0 OKPEMMUX CIIPHUX HUTAHb'">.

7 ICDR Guidelines for Arbitrators Concerning Exchanges of Information, effective May 31,
2008. — Pexxum poctymy : https://www.icdr.org/icdr/ShowPDF2doc=ADRSTG_002579

174 Turner, Ray. Arbitration awards: a practical approach / Ray Turner. — Blackwell Publishing Ltd,
2005. — p. 54.

17> German Institution of Arbitration Arbitration Rules,in force as of July 1, 1998. — Pexxum mocry-
my : http://www.dis-arb.de/en/16/rules/dis-arbitration-rules-98-id10
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Taxuit migxin MoXke BUKIMKATH KPUTHUKY, aJpKe CTOPOHU MOXKYTb
IOMOBMTICH IIPO iCHYBaHHS 006CTaBMHY, IKOI He ICHYE, i, SIKIIO Ije BifjoMO
apOiTpy, BiH OIVHAETLCA Iepell HeOOXiMHICTIO BUXONUTY IpY BYpileHHi
CIIPaBU 3 CYIKeHb, AKi BBaXaTuMe XUOHUMMU. TyT BijcyTHE mpoTmpivys,
HaTOMICTb BUABJIAETHCA crienyika JoOKasyBaHHA Y MXKHAPOJHOMY KOMep-
nirtHoMy ap6itpaxi. Ockinbku ap6iTpaXkHMIT POSIJIAL He MA€ Ha MeTi BCTa-
HOBJIEHHSI iCTMHY (TUM Iade IPOTY BOJI BCIX CTOPIH), a JIuille BUPILIeHHs
CIIOPY Ha OCHOBI TUX JAHNX, sKi HafjaHi CTOpOHaMM, apOiTp TIOBMHEH BM-
XOJUTH 3 IOMOBJIEHOCTi CTOPiH, HaBiTh AKIIO PE3YILTATOM TaKOi JOMOBJIE-
HOCTI € BU3HAHHA CTOPOHAaMI 0OCTaBUH, AKi He BifITIOBi/Jal0Th YABIEHHAM
ap6itpa. TakuM YMHOM, 3B)XaI04YM Ha JOTOBipHY IPUPOAY IOBHOBAYKEHDb
apOiTpaXKHOTO CYLY, B MDKHapOJHOMY KOMEPLITHOMY apbiTpaski, Ha Halry
LYMKY, € HeMOXX/IVBUM TaKe HeIIPUIHATTA apOiTPasKHUM CYOM BU3HAHHS
CTOPOHOIO TIeBHOI 00CTaBMHI, sIKe, sIK 3a3Havae I. B. PenteTHikoBa, MOXX/n-
Be y HalliOHa/IbHOMY CYAi. BUHATKOM Moxe OyTI CUTYaLisl, KOIU IIPUITHAT-
Ts1 ap6iTPa>KHNUM CY[JOM BU3HAHHA CTOPOHAMU IIeBHOI 0OCTaBMHY MaT/Me
HACJIiIKOM MOPYLIeHHs MyOIiYHOTO HOPAAKY [P yXBajleHHI apOiTpaskHO-
ro pinteHHA. OflHaK y TAKOMY BUIIaJIKy 3aKOHOMipHVMM IIPaBOBMM BUXO[OM
€ CKIafIeHHA ap6iTpa’kHMM CYIOM IIOBHOBaXKEHD 3 PO3IJIANY CIIOPY, @ He
BUPpIlIeHH:A CIIOpY BCyIeped Yrofiu CTOPiH PO BU3HAHHA IIeBHUX 00CTa-
BUH, KPiM BUIIAIKiB, Komu lex arbitri mosBorste ap6iTpaXHOMY CyAY BiniitTu
Bijf yropu cTopiH. Ko X NpuHATTA apOiTpa>kKHUM CY/IOM BUSHAHUX CTO-
poHaMM OOCTAaBUH He NPU3BOAUTD [0 IOPYLIEHHS IyOIiYHOrO HOPSAKY,
apOiTpaXKHMII Cy[ IOBYHEH BUXOAUTH 3 HUX, HABiTb SKIIO Lie CYIIepeInTh
YABJICHHIO ap6iTpiB IIpo AilicHi 06CTaBUHY, sIKe IPY [[bOMY He BapTO OTO-
TOXKHIOBATH i3 3ara/IbHOIO BiIOMICTIO I[IX OOCTAaBUH.

3arajipHOBiTOMI (DaKTVM TaKOX He IOTPeOYIOTb [HOKa3yBaHHS B
MiKXHapogHOMY KoMepLiltHoMy apbirpaxi. ITe Mae Miclie, sIK cIipaBemm-
Bo 3asHauae A.JI.JlinHe, B cwny pil npuHumny «lex non requirit verificari
quod apparet curiae» («He HOoTpebye HOKa3yBaHHs OYeBUJIHE /LA CYAy»)'7.
ITpoTe oueBMAHICTIO /1A apOITPaXKHOTO CYAY IIeBHOI OOCTaBUMHY He BU-
4epIyITbCSA KpUTepii A1 BUSHAHHA 00CTaBIMHY 3aTa/IbHOBIOMOIO.

Ha pgymxy P.B. TeptuinHikoBa, 3arajibHOBigoMi GakTi He IOTpe-
OyI0Th OKa3yBaHHs TOMY, L0 iX HasBHICTb OYeBMAHA i iX CIpoOCTyBaH-

176 Linne A. L. Burden of Proof under Article 35 CISG // Pace International Law Review. — 2008. —
Volume 20. — Issue 1. — p. 34.
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HsI CYIIepednTDb 3[[0POBOMY IIy3ay. Ajle OCKIIbKM 00’ €KTUBHMX KpUTepiiB
3arajbHOI BiJOMOCTI BCTAHOBUTM He MOXKHa, TO Taki (pakTu 3araabpbHOBI-
TOMVMM BM3HAIOTbCA cygoM'”’. [lemo BiMiHHOTO MiTXORY KOTPUMYETH-
cs B. B. Hi3oBueB, KMt BBaXKA€, 110 3aTa/IbHOBiTOMUM (pakT Moxe OyTH
BU3HAHO JIVIIIE y BUIAJKY BUKOHAHHSA IBOX YMOB: 00’€KTUBHOI — (paKT
BifOMMII IIMPOKOMY KOy ocif; cy6’exTnBHOI — axT Bigommit cypy'’s.
[ligrpumytoun Teopernunmii mipxin B. B. HisoBueBa B Linomy, BBaXkae-
MO 3a HeoOXifjHe BIATNCA O BUAIEHHS iCTOTHOI 0OCOGIMBOCTI BU3HAHHSA
¢daxTy 3arapbHOBiTOMMM B apbiTpaxi: ofHa i3 CTOpiH IOBMHHA 3aABUTU
po Takuit GakT abo MOTOFUTICH 3 FYMKOIO apbiTpaXkHOTO CYAY Ipo 3a-
rajibHy BilOMiCTb.

Ha Bigminy Bif yKpaiHChKOTO LIMBiIBHOTO Ta TOCIIOLAPCHKOrO IMPO-
11eCya/IbHOTO 3aKOHOZIABCTBA, sIKe Hafla€ Cy/ly IOBHOBAYKEHHA CaMOCTiifHO
BM3HABAT! OKpeMi 0OCTaBMHU 3aranbHOBifoMumu 6e3 ¢popmanbHOI He-
00XiIHOCTI 3aC/TyXOBYBaT! JYMKY CTOPiH 3 LIbOTO IIPUBOAY, Y MDKHApOJ-
HOMY KOMepLilfHOMY ap6iTpaki IIpaBy CTOpiH BUKIACTU CBOi apryMeHTH
KOpeCIHOH/Iy€e 000B 130K apOiTPpaXKHOTO CYAy OfepKaTu Bijj CTOpiH KOMeH-
Tapi 00 HaMipy apOiTpaXXHOTO CYAy PO3IJIA/IATH IIeBHY 0OCTaBUHY SK
3araJbHOBiTOMY. B 1boMy ceHci apOiTpaskHMIT PO3IIAL, TAXKIE O TPaBOBOI
Tpaguuii Kpain 3arajibHOro mnpasa. Tax, BigmoBigHo mo [TpaBuma 201 @e-
mepanbHUX npaBun mpo gokasu CIIA cyn Moxke 3a BIACHOIO iHiIliaTMBOO
ab0 3a 3a5BOI0 CTOPOHN BM3HATM OOCTaBMHY 3arajabHOBifoMmorw. ITpore
TaKa Jis OB sI3aHa 3 HeOOXINHICTIO HaJlaTy CTOPOHAM MO>K/IMBICTD BYUCIIO-
BUTY KOMEHTapi 3 I[bOro NpuBoxy'”.

H.Owmani crBeppxye, mo ap6itpaxkHi TpubyHanu icropudHo 3a-
CTOCOBYBa/IM 7ABa (yH/aMEHTalbHI IPUHLMIN y BU3HAYeHHI TOTO, SIKi
daxT MOXyTb OyTM BM3HAHI TaKMMMU, [0 He HOTPeOYIOTh JOKAa3yBaH-
Hs: aKT IMOBMHEH OyTHU BifloMUIT CTOPOHaM Y 3B’SI3Ky i3 CBOEIO 3arajb-
HOBiOMICTIO, a TpMOyHaI NOBVHEH MaTu 3MOry 6e3 TPYLHOLIB ifeHTH-
¢ikyBatn mxepeno indopmanii mpo Taxmit pakt; pakT He HOBUHEH OyTH

177 Tepmuwinixos P. B. JJokasyBaHHA i TOKa3u B CyHOUMHCTBI YKpaiHM : HayK.-IIPAKT. OCIOHMK /

P.B. Teptumnixkos. — X. : ®IHH, 2009. — C. 29.

178 Husosyes B. B. [lokasbIBaHe 1 JOKa3aTeMbCTBA B IPAK/AHCKOM 1 apOUTPa)KHOM Hpoljeccax /
B. B. Husoses, H. M. Pe6poBa. — HoBouepxkacck : FOPI'TY (HIII), 2009. — C. 13.

17 Federal Rules of Evidence (Enacted by Public Law No. 93-595, January 2, 1975; with amendments
as of December 1, 2013). — Pexxum gocrymy : http://www.law.cornell.edu/rules/fre
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cynepewMBMM 260 HEOJHO3HAYHUM Y CBOEMY 3MICTi Ta IOBMHEH OyTH B
mocrarHiit Mipi 3po3yminmit'®. Ha Haury fymky, sanpononosani H. Omani
KpuTepii € Heljo CKIATHUMM y NPaKTMYHOMY 3aCTOCYBaHHi: apOiTpax-
HOMY CyZly CKIafHO Oyhe BCTAaHOBUTM BijoMiCTb (akTy BCiM CTOpOHaM,
OCKi/IbKM OffHa i3 cTOpiH Ile 3anepedyBaTuMe (iHakiue Qakt Habyme 3Ha-
4yeHHs OescmipHOro i moTpebu y BU3HAHHI JOr0 3arajabHOBIOMMM He
Oyne); kpurepil imeHTUdiKaLii mKepena Ta OFHO3HAYHOCT] 3MICTy TaKOX
BUK/IMKAIOTb CYMHIiBYM Y NPAaKTUYHOMY 3aCTOCYBaHHi. Y 3B’A3Ky 3 LM
BBa)KAEMO 32 HEOOXiTHe BUIIINTY TaKi KpuUTepil:
— apOiTpaXkKHMIt CYZ MOBUHEH OYTV 00i3HAHWII I[OKO TeBHOTO (ak-
Ty Ta IIOBMHEH OyTH IIepeKOHAHNUII Y JI0T0 BiTOMOCTI LIMPOKOMY
Koy ocib;
- OffHa i3 CTOpiH IOBMHHA 3asABUTH IIPO TaKuii pakt abo moropu-
THCB 3 J[yMKOIO apOiTPa>kHOTO CY/Y IIPO 3arajabHy BiJOMICTb.

OTke, 3aranbHOBIIOMICTD (pakTy ycyBae nmorpeby y oro gokasy-
BAaHHI y TOMy BUIIQJIKY, AKIIO OJHA 3i CTOPIiH 3amepedye JI0oro iCHyBaHHs.
SkIo X 06MABI CTOPOHM JOMOBMIUCH PO NPOTUJIEXKHE 3araJbHOBI/I0-
MOMY I LiiJieit BUpIilLleHHS CIIOPY, TO TaKa JOMOBJIEHICTb, K OyII0 3a3Ha-
YeHO BUILe, € 000B’I3KOBOIO J/IsA apOITPaskKHOTO CyAY, AKIIO TiIIbKM Iie He
cymepednth Oy6IiYHOMY MOPsAKY. Lle TaKOX Y3TOKYETHCS 3 TUM, 1110, 1K
6y;[e ZeTaZbHO BUK/IA[EHO Jajli, pillleHHA Y MKHapOJHOMY KOMEPLIiTHO-
My apbiTpaxki He MalOTh IPEIOAYIIATBHOIO 3HAUEHHS, TOMY BCTaHOBJIEH]
00CTaBMHY He BIUIMBAIOTH Ha iHII BiTHOCMHY, OKpIM THX, 5IKi € IpeMe-
TOM POSIVLAZY apOiTpaxky Y KOHKPeTHilI cIrpasi.

Hocnmipguuky, Aki Tiero 4y iHIIOH Mipo0 TOpKamuch HmpobieM
mperoanLii y MbKHapoZHOMY KoMepLiliHoMy apbiTpaxi, GoxycyBamuch
IIePEBa)XHO Ha TOMY, Y/ MAIOTh IIPEOINIIia/lbHE 3HAYEHHS I IepIKaB-
HOTO CyZy 00CTaBIHM, BCTAHOBJIEHI B apOiTpa’kHOMY pillleHHi, i HaBIIa-
KI1, 91 € BUCHOBKU JIEPXKaBHOT'O CYZly 060B’13KOBUMU JI/Is1 apOiTpa>kKHOTO
cyny. BogHouac mpo6ieMa nperopniiiabHOTO 3HaYeHHS BUCHOBKIB ap-
6iTpa>kKHOrO Cymy B OfHIil cripaBi i BupilleHHA iHIIOI apOiTpa)kHOI
CIIPaBM TAaKOX € aKTyanbHoI Ha mpakTtuii. Tax, MKAC npu TIIIT PO
y pimenHi Bifg 8 xBiTHA 2005 poky y crmpasi Ne 113/2004 koHCTaTyBaB,
0 pakTyuHi 06CTaBMHY BIiTHOCKHH CTOPIH 3a JOTOBOPOM MO3VKY OY/IN

'8 O’Malley, Nathan D. Rules of Evidence in International Arbitration: An Annotated Guide /
Nathan D. O’Malley. — Informa, 2012. — pp. 20-21.
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pocnimkeni MKAC mip vac posrnany cnpasu Ne 13/2004 ta Bu3HaHI
BCTAHOBJIEHMMU Yy pimeHHi Bix 30 mumHa 2004 poxy. Takum umHOM, ap-
OiTpaXkHMII Cy/] BUSHAB Ipelofiullia/ibHe 3HAYeHH pillleHHsA apOiTpaxy B
inmiit cnpasi. BogHouac, BKasaBIIM Ha Iie, apOiTpakHMII CYJ 3a3HAUMB,
110 0OMAIBI CTOPOHM ITifi YaC PO3I/IALY CIIPABU TAKOXX BUXOJVIIN 3 IIVIX 5Ke
obcraBun'®. ToOTo, y bOMY pilleHH] apOiTpa>KHUII Cys BpaxyBaB Ta-
KOX BII3HAHHA IIeBHMUX OOCTABMH CTOPOHAMI, 110, HA YKaJIb, 1030aBIIAE
MOXX/TMBOCTI OIIiHMTY CaMOCTiiiHe 3Ha4eHHs apOITpa)KHOTO pillleHHs B
YXBaJIeHHI HAaCTYIIHOTO PillleHHA.

Ha nymxy C.H. Jle6eneBa, 3arabHIM € IIPaBMUIO, BifTIOBiHO 710
SIKOTO BUCHOBKY TIPO (paKTH, sAKi MICTATHCS B apOiTpasKHOMY pillleHHi, BU-
3HAIOTbCST 00OB’SISKOBMMI IJIs CTOPiH, OfHAK apOiTpaskHe pillleHHsI, ITOKU
BOHO He €K3€KBaTypPOBaHe, PO3IIAJAETHCA AK IPUBATHUI AKT, TTIOJIOKEHH A
SIKOTO MIPUIIMAIOTBCS SIK ICTMHHI, TOKM He JloBefieHe iHIe, To6TO apOiT-
paXHe pillleHHsI Ma€ 3HaYeHHsI He 6e3CIipHOro 0Ka3y, a TLIbKM OCIIOpIo-
BaHOI IIpe3yMIii'®.

3 TaKMM BJMCHOBKOM CKJIa/{JHO IOTOJUTHCD, aJpKe Ipolieflypa Bu-
3HaHHA Ta HaJlaHHA [O3BOJIY Ha IIPMMYCOBE BUKOHAHHA apOiTpa)KHOro
pillleHH, AK IIPaBUIIO, He Tlepefbadae NOCIi/PKeHHsA 00CTaBVH, BCTAHOB-
JeHNX B apbirpakHomy pimenHi. To6To BUKOHaHHA Iii€l mpouenypu He
BIUIMBA€ Ha IiATBepPIKEHHA BCTAHOBIEHMX OOCTaBMH, i 3BOAUTBCA [0
BIU3HAHHA Ta HAJJaHHA JO3BO/IY Ha BUKOHAHHA PillleHH:d, a He BU3HAHHA
00CTaBMH, AKMMI pillleHHs 00IPYHTOBaHO. Pa3oM 3 THM, 3aKOHOJABCTBO
OKpeMIX KpaiH mepen6auae MOX/IMBICTD HaJaHHS IPeIOfULiaIbHOTO
3HaYeHHs apOITPaKHUM PillleHHSM 3a JOIIOMOTOI0 MPOLEAYP iX MATBEp-
mxeHHs. Tak, § 9 DepepanbHoro apbiTpakHoro akry CIIIA BcTaHOBIIOE
IIpOLeRYPY MifTBepIXeHH CynoM apbiTpakHoro pimenHs'®. K. brenki
3a3HaYyae, 10 TaKe MiITBEPIKEHHA Ma€ HAC/TiIKOM BHECEHHs TEKCTY ap-
6iTpa)KHOTO pillleHH: [0 PeecTpiB 3 MyOTIYHUM HOCTYIIOM Ta Hajae 006-

'8! [TpakTHKa MEX[yHapOIHOr0 KOMMepyeckoro apbutpaxksoro cyga npu TIIIT P® 3a 2005 . /
Cocrasurens M. I. Posen6epr. — M. : «CratyT», 2006. — C. 162.

182 JTe6edes C. H. VIsbpaHHbIe TPY/bI IO MEXKYHAPOLHOMY KOMMEPYECKOMY apOUTpaxky, mpaBy
MEX/[yHaPOJHOIl TOPIOB/IN, MEXAYHAPOJHOMY YAaCTHOMY MPABY, YaCTHOMY MOPCKOMY IIPaBy
[ MITVIMO (V) MU, Poccun. Kadenpa mexxayHap. qacTH. u rpax. npasa; Coct. A. V1. Mypa-
HOB. — M. : CraryT, 2009. — C. 59.

'8 Federal Arbitration Act (Pub.L. 68-401, 43 Stat. 883, enacted February 12, 1925, codified at 9
US.C. § 1 et seq.). — Pesxum gocrymy : http://www.law.cornell.edu/uscode/text/9/9
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CTaBMHAM, BCTAHOB/IEHNM Y HbOMY, IpeOiMIialbHOrO 3HaveHH:s'*. Bu-
KJIaJileHe TiIIITOBXYE 10 BMCHOBKY IIPO T€, IO 3a BiICYTHOCTI CIIeLlia/IbHO1
HOPMI B 3aKOHOJABCTBI apOiTpaskHe pillleHHA He Mae IPeIouLia/IbHOrO
xapakTepy. Takuil BMICHOBOK B)XXKe Ma€ IeBHe TeOpeTH4YHe MiArpyHTA. Sk
3asnauvae O. B. 3imeHko, Aiis mperopuiiil Moxke OyTH BUK/IMKaHA He TiMbKK
HomepenHiM pilleHHAM (BMPOKOM) CYAY, aje §i, Y BU3HAYEHUX 3aKOHOM
BUIIAJKaX, PillIEHHAM TpPeTeiicbKoro cyny'®. Y 3B’A3Ky 3 LM BUEAETLCS
BA)K/IMBUM IIOTOIUTYUCD i3 3ara/IbHOTEOPETUYHMM BIM3HAYEHHAM NPEIOJ-
i, sxke gas B. B. Maciok, BifilIOBiTHO 4O AKOrO BOHA ABJISE€ COOOI0 BCTa-
HOBJIEHE IIPOLIECYa/IbHMM 3aKOHOM IIPAaBMJ/IO 3Bi/IbHEHHA BiJj JOKa3yBaHHA
00CTaBMH, BCTAHOBJIEHVX PillleHHAM CYAY IIpM POSIVIAAL iHIIMX crpas, ¥
AKuX 6epyTb y4acTb Ti caMi ocob6u a6o ocoba, ImOfI0 AKOI BCTAHOBIEHO
i o6crasuun'®. Tobro, st mii mperoauii, HeoOXiffHe 1l 3aKpinIeHHs y
IIpaBi, K Ije 3p00/IeHO Y IIpOLleCyalIbHMX KOJeKCax.

BaxxymBuM [y pO3yMiHHA 3HAUeHHS CY[OBUX Ta apOiTpakHMX
pillleHb B IIpoleci TOKa3yBaHHsA B apbiTpaxki € TAaKOX aHai3 TOro, sKe
3HaueHHs apOiTpakHe pillleHHs MOXKe MaTy IIPU BCTaHOBJIEHHI oOcTa-
BUH Yy UMBIIBHOMY CY[OYMHCTBI, OCKIIbKM IIi 3Ha4eHHA B iCTOTHIN Mipi
noB’s3aHi. B. B. Maciok BBaXkae, 11j0 B I[UBiIIbHOMY CYJOYMHCTBI pillleHH:
MIDKHapOJZHOTO KOMEPILiTHOTO apOiTpa>kHOro CyAy He MAalOTh IIpeloinii-
a/IbHOrO 3HauyeHHA. IIpy IboMy BiH BUXOZMTb CyTO i3 Mono>xeHb L1uBinb-
HOTO IIPOIIeCyanbHOTO KOAeKCy YKpaiHy, Kt He ITepebadae TaKOl MOXK-
muBocTi. OfHi€0 3 MPUYMH 1IbOTO, Ha JIOTO [YMKY, € Te, 1[0 TPeTeNChKMil
CyJ He 3[iJICHIOE TIPAaBOCYAMIA, OCKI/IBKM He BXOAUTD B CY/IOBY CUCTeMY'™.
He craBnaum mif cyMHIB OOIPYHTOBaHICTb LIbOTO OKPEMOIO BICHOBKY,
3aCHOBaHOTO Ha aHa/li3i HOPM YKpPalHCBKOTO 3aKOHO[ABCTBAa, BBaXKa-

18 Blankley, Kristen M. Res Judicata and Class Action Arbitration Awards by Kristen M. Blankley
/I ' The Mayhew-Hite Report on Dispute Resolution and the Courts. — Volume 4. — Issue 1. —
Pexxum pocrymy : http://moritzlaw.osu.edu/epub/mayhew-hite/vol4iss1/lead.html

3imenxo O. B. TeopeTuko-npaBOBuUil aCNeKT CHiBBiJHOIIEHH:A Npelofuuii Ta mpesymmiii y

MexaHismi npaBoBoro perymoBanHsa / O.B.3imenko // IlopiBHANIbHO-aHATITUYHE TPABO. —

2013. — Ne 3. — C. 20.

1% Mactox B. B. Tlpesymmil i mperofuiiii B LMBIIBHOMY CYZOYMHCTBI, : aBTOped. AuC. ... KaHA.
1opup. Hayk : 12.00.03 / B. B. Macrok ; Ha. ropup. akaz. Ykpainu im. fIpocinasa Mynporo. — X,
2010. — C. 18.

87 Mactox B. B. IlperopunianbHnii XapakTep pillleHHsA TPeTeChbKOro Cylly B LIMBIIbBHOMY CYHO-
unHCTBi / B. B. Maciok // IIpo6nemy 1MBibHOTO IIpaBa Ta IpoLecy : MaTepiaam HayK.-IPaKT.
koH(. : 23 TpaB. 2009 p. — X. : Xapk. Hall. yH. BHYTp. cripas, 2009. — C. 356, 357.
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€MO, 1[0 TEOPETUYHI BUCHOBKY MU MOXKEMO POOWTH JINIlie 3 ypaxyBaH-
HAM Opupoau apbiTpaxkHoro pinrenss. Ilepir 3a Bce CTif B3ATY IO yBaru
BXX€ PO3IVIAHYTY MOXK/IMBICTb BIUIMBY CTOPiH Ha IPOILEC BCTAaHOBJICHHS
ap6iTpaOXHUM CYy/IOM OOCTaBMH LUIAXOM HOCATHEHHs 3TOAM Ta BU3HAH-
HS 00CTaBMH, HaBiTh fAKIIO TaKe BM3HAHHSA CIIPSIMOBaHe Ha IPUXOBAaHHSI
miiicHux obcraByH. J[JokasyBaHHA B apOiTpaki Ma€ CBOEIO €VIHOI0 METOK0
BUPpIllleHHA KOHKPETHOTO CIIOPY, a He 3’ACYBaHH:A ICTMHU 4¥, iHIIMMU
C/IOBaMM, BCTQHOBJICHHA JiJICHMX OOCTaBMH cripaBy. ToMy BCTaHOBJIEHI
B XOfii PO3IMIARY CHpaBy 0OCTABMHY € BCTAHOBIEHVMMI 3 TAKOI0 ENVHOIO
METOI0 i He MOXKYTb MaTy A/Is1 iHIIMX apOiTpasKHUX 4N CY[OBUX IIPOLIECiB
000B’SI3KOBOTO TIPE/NIIiaTbHOrO 3HaYeHHs. BoffHOYAC 1ie He mo36aBisie
apOiTpakHe pillleHHS 3HaYeHHs HOKasy. ToMy IOMWWIKOBVMHY, Ha HAIIy
IOYMKY, € BUCHOBKU CYZiB, AKi TPaIUIAI0OTbCA B OKPEMUX CIIpaBax, Ipo Te,
1[0 SIKII[O apOiTpakHe pillleHHs He Ma€ IPerofUIliaTbHOr0 3HaYeHHsI, BOHO
He € HaJIeKHUM [JoOKa3oM B3araii. Tak, rocriofapcbkuii cyy micta Kuesa y
pimenHi Bif 6 moToro 2013 poky y ciipasi Ne 5011-66/18877-2012 pijimos
BUCHOBKY, 110 «pillleHHs MiDKHapOZHOrO KOMEPLIHOTO apOiTpaXKHOTo
cyny npn ToproBo-mpommcnosiit mamati Ykpainu Big 01.03.2012 p. He €
HaJIeKHUM JJOKa30M, OCKi/IbKY, B cuily 4. 2 cT. 35 [ocnopapcbKoro mpote-
CYaJIbHOTO KOfieKCy YKpaiHu, He Ma€ IIpelofjyIlialbHOro 3HaueHHs» %, Y
1ij >xe crpasi Buiuit rocriogapchbkuii cyfi YKpainu MifTBepANUB paBUb-
HICTb 3raJaHOr0 CYZOBOTO pillleHHsI Ta JOAATKOBO BI3HAB, 110 apbiTpaxkHe
pillleHHs He Mae NpeIoAuLiaIbHOTO 3HAaUE€HHs, OCKi/IbKYM Y BCTAHOBJIEHOMY
3aKOHOJ]aBCTBOM IIPOIleCya/IbHOMY IIOPsAZIKY JI0T0 He BUSHAaHO B YKpaini'®.
TakyM YMHOM, BBaXKar4y OOIPYHTOBAHMM BUCHOBOK IIPO Te, 10 apbiT-
pa)XHe pillleHHA 3a BiICYTHOCTI CHeliaTbHOrO MpaBUIa HE MA€ IMPEou-
Ljia/IbHOTO 3HA4YeHHs, BBAXKAEMO 3a HeOOXifgHe mifkpecnnTy Oe3mifcTas-
HICTb OTOTO>KHEHHA NPEIANIiaTbHOIO Ta JOKa30BOIO 3HAYEHH:A TaKOIO
pillleHHS, a TAKOXK [IOB’sI3yBaHH:A 000X 3HaUeHb 3 BUKOHAHHAM IPOLefypr
BM3HAHHA apOiTpaXKHOTO pillleHH:A B KpaiHi BuKoHaHH:A. CyfoBa IIpaKTHUKa
Mae MPpUK/Iaii HO3UTUBHOTO CTAB/IEHHA O CTBEPAYKYBaHOTO HaMM ITiIX0-
ny. Tak, 3 moctaHoBM KniBchbKoro anenAuiifHOro rocofilapcbKoro CyAy Bif

'8 PimrenHst rocrmogapcpkoro cysy micra Kmesa Big 6 mororo 2013 poky y cmpasi Ne 5011-
66/18877-2012. — Pexxum pocrymy : http://www.reyestr.court.gov.ua/Review/29315182

'% TTocranoBa Bumoro rocnogapcbkoro cyny Ykpainu Bif 22 s 2013 poky y cripasi Ne 5011-
66/18877-2012. — Pexxum pocrymy : http://www.reyestr.court.gov.ua/Review/32729949
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23 ciyns 2013 poky y cupasi Ne 5011-52/10832-2012 BuAHO, 110 06CTaBU-
HI1, BCTaHOBJIeHI B apbirpaxxnomy pimenni MKAC mpu TTIIT Ykpainnu Big
10 rpynHs 2012 poky y cnpasi AC Ne134r/2012, 6ymu 3 IOCHTaHHSAM Ha Iie
PillIeHHA SK I0Ka3 BY3HAaHi BCTAHOBIEHMMM TaKOX B CYZli YKpaiHM y cIIpa-
Bi MIXK IIO31BaveM B apOiTpakHiit cripaBi Ta TpeThoIo 0c06010'%.

Cxoxxa cuTyaliss Mae Miclle TaKOXK y IUTAaHHI BU3HAHHA IPEIOfN-
1[iaJIbHOTO 3HAYE€HHA CY[JOBOTO pillleHHA B MDKHApPOZHOMY KOMEPLITHOMY
ap6itpaxi.

ApbiTpaxkHmnit CyZ, He MOXKe [OBiIbHO BU3HABATy INpeElOfuIliasbHe
3HAYEHHs CYHOBMX pillleHb, AKIIO BOHO CTOCYETHCS BOXXINBUX /I apOiT-
paxy oOCTaBMH i BOHOYAC He OY/IO yXBajleHe Y CIOpi 3a y4acTIo CTOPiH
apOITPa>KHOTO POSI/IARY, OCKUIBKM Ije MOXKEe IIPU3BECTH [0 IOPYLICHHS
OPUHIMITY OJHAKOBOTO CTaBleHH:A 7o cTopiH. Tak, y cnpasi «Tenenop
npotu Cropm» apbirpaxxunit TpubyHan ad hoc, 10 po3IAfaB CIPaBy 3
pernmamentoM IOHCITPAJI, BinMOBUBCS IPUIHATH IO yBaru siK 000B’s3-
KOBi Jy1s1 ce6e BICHOBKY YKPaiHCBKOTO TOCIIOAPCHKOrO CyRy IO Hepiil-
CHICTb IOTOBOPY MiXK CTOpOHaMM ap6iTpa>KHOTo pO3I/IAAY Ha Till mifcTasi,
IO 1O3MBaYa He OY/I0 3aTy4eHO YKPATHCbKMM CYHOM JO Y4acTi y cripasi.
ApbiTpaxkHuit CyJ 3a3Ha4YMB, 11O CY[OBi pillleHHs YKpalHCBKOTO CYAy He
MAIOTh NPEIOAMIIIabHOTO 3HAUeHH:, OCKIIbKM HamgaHHs iM 060B’sI3KO-
BOTO 3HAYEHHs MpU3BeIo 6 [0 MopyLIleHHs (yHAAMEHTaIbHMX [IPUHIIN-
IiB Ha/IOKHOTO IIpoliecy fAK 3a (efiepaJbHMM IPaBOM, TaK i 3a IIpaBOM
Hpio-Vopky™'.

Bignosigaouy Ha sanuTaHHA PO Te€, YU MAIOTh IPEOAuIialbHy
CWIy pilleHHA JIEP)KaBHUX CYZiB JUI IPOLECY Y MDKHapOZHOMY KOMep-
nirtHoMy apbitpaxi, B.B.IpkoB BBakae, 1[0 HperofuilianbHe 3HAYEHHs
MO>XXYTb MaTy TUIDKU Ti 00CTaBMHMU, sAKi O/ BCTAHOBJICHI CYOBUM aK-
TOM, SKMII Ma€ IOpMAMYHY CWIy Ha TepuTopii BimmosimHoi pmepxxaBu'.
B. B. Maciok BBakae, 1[0 TPETENCbKe PillleHHS, B TOMY 4YMCIIi yXBajleHe y
MDKHapOJZHOMY KOMEpLiTHOMY ap6iTpaxi, IperoanijiaibHOro 3Ha4eHHs

1 TToctaHoBa KuiBcbkoro anenAnifHOro rocrofapchbKoro cymy Bif 23 ciuna 2013 poky y crnpasi
Ne 5011-52/10832-2012. — Pexxum octymy : http://www.reyestr.court.gov.ua/Review/28826300

! Final Award in the Matter of an Arbitration under the UNCITRAL Arbitration Rules between:
Telenor Mobile Communications AS and Storm LLC dated 2 July 2007, New York. — p. 42.

192 fIpkoe B. B. ApOUTPaXKHBII Cy[ ¥ MEK[YHAPOLHbII KOMMEPYECKNUIT apOUTPaXk: HEKOTOpPbIe
HaIpaB/IeHVA B3aMMOJeiCTBYA // YHiBepcuTeTChKi HaykoBi sammcku. — 2007. — Ne 2 (22). —
C. 199.
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B LMBi/IbHOMY CYJOYMHCTBI HEe MA€, OJJHAK pillleHHS, yXBajeHEe B IOPAJ-
Ky IMBIIbHOTO Cy[JOYMHCTBA, IOBMHHO MATU IPEOAULia/IbHN XapaKTep
Iif 4ac posrAmy crpaB TpeTelicbkuM cygoM. Lle, Ha 7oro gyMky, o6y-
MOBJIIOETBCS TUM, IO TPETECbKUII PO3I/IAJ, HE IMOBMHEH MaTy IlepeBar
IIiJ] 9ac BCTAHOBJICHHS OOCTaBMH CIIPaBU IIepefl CYZOM, SKIIl € OpraHOM
Iep>KaBHOI B/Ia/iy Ta 3[IiIICHIOE IPABOCY/AA, aJ>Ke 000B 130K TPETeICHKOT0o
CYAY, K HeJeP)KaBHOTO HE3a/IEKHOIO OpraHy, 3rijHo i3 3aKkOHOM YKpaiHu
«IIpo cymoycTpiit» BuKOHyBaTy piuteHHs cygy'”. Bapro BimsHauury, mo
B. B. Maciok TyT po6uTh BICHOBOK IIpO O2)KaHICTb HaJJaHHA CYIOBUM pi-
HIEHHSM IpEofiMlia/IbHOTO 3HaYeHHs, OfJHAK He KOHCTAaTY€E iCHyBaHHA Ta-
KOI CUTYallil B yMOBaX Y/HHOTO 3aKOHO/IAaBCTBA. M1 CXM/IbHI BBa)kaTw, 1110
SKIIO Y 3aKOHOJABCTBI, sIKe € 000B’A3KOBUM J|Is1 3aCTOCYBaHH apOiTpak-
HUM CyJiOM, HE BCTAHOBJIEHO CIEIliaJibHE IIPABUIO IIPO IpelofuiliagbHe
3HAYeHHS CYLOBOIO pillleHHsI, TaKe 3HAYCeHHA y CYLOBUX pillleHb B apOiTpa-
i BiZICyTHE. BOHO He TOBMHHE BUBOANUTHCD i3 KOHCTUTYLITHOIO IPYHIN-
Iy 060B’A3KOBOCTi CYOBUX pillleHb, OCKIIBKM Liejl IIPUHINI CTOCYETHCS
BUKOHAHHA CYIOBMX PillIeHb, IIPO 110 Y BUIIAJKY IIPEIOANIil He IeThCA.
Kpim Toro, BapTo norogutuch 3 O. B. 3iMeHKOM y TOMY, 1110 IIpaBK-
JIa TIPO NpelouiliaibHe 3HAYeHHs BCTAHOB/IIOIOTHCA 3 METOI0 3abe3IedeH-
HA IPVHLIMIY NIPOLeCyalbHOI eKOHOMIl, 3a11o6iraHHsa BUHECEHHIO IIPOTH-
JIOKHMX 32 3MICTOM CymoBuX piutenp'*’. OcCKinbku apOiTpakHMil Cyn He
3000B’A3aHMIT JOTPUMYBATUCDh TUX >Ke IiAXOfiB Y IOKa3yBaHHI, 30KpeMa
MO>KE 3aCTOCOBYBATH iHIIMIA, HDK CY/I, CTAaHJAPT JOKasyBaHH:, IIPOLIECY-
a/lbHa €KOHOMis IIUIIXOM BU3HAHHS B MDKHapOZHOMY ap6iTpaxki BcTa-
HOBJICHVIX V JICP>)KaBHOMY Cy/Ai 00CTaBMH MO)ke OyTU HEBUIIPaBAHOIO, a
SIKIIIO0 CTOPOHU JOMOBYJIMCH IIPO BU3HAHHS 00CTaBMH IHIIMM YMHOM, HDK
Iie BCTAaHOBJICHO Y CYJOBOMY pillleHHi, TO BU3HAHH:A apOiTpa>KHUM CyLOM
MIPEIANUIia/IbBHOTO 3HAY€HHS CYJOBOT0 PillEHHSA CYIIePEYNTIME YTOfi CTO-
piH, Bifj sKOI ap6iTpaXKHWUIT CY MOXKe BiJCTYNNUTY TiIbKVM Ha BUKOHAHHS
000B’A3KOBMX IIPUINCIB TIpaBa. Y 3B’A3KYy 3 VM B KiHIIeBOMY pe3y/bTari
3HAUEeHHA MA€E Te, YJ BCTAHOBJIIOE IIPABO, IKUM KepPYETbCs apOiTparKHMil

19 Mactox B. B. IlperoguiiianbHuii Xxapakrep pillleHHS TPETeNCbKOTo CyAY B IMBIIBHOMY CY[O-

unHCTBi / B. B. Mactok // IIpo6nemMu 1iMBiNbHOTO IpaBa Ta IpOLeCy : MaTepialn HayK.-TIPaKT.
koH¢. : 23 Tpas. 2009 p. — X. : Xapk. Hall. yH. BHYTp. ciipas, 2009. — C. 357.

194 Bimenxo O. B. Tlinxozmu 1o po3yMiHHA Iperouiil y IMBiTbHOMY IIpOIleCcyabHOMY IIpaBi Ykpai-
HI: Ipo6/1eMu Teopii Ta npakTuka sacrocyanHs / O. B. 3imenko // TTopiBHAMIbHO-aHATITHYHE
mpaBo. — 2013. — Ne 2. — C. 37.
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cyn (lex arbitri) HOpMy IIpo IpelofuIliaNbHe 3HAUCHHS CYLOBUX pillleHb.
YuHHe yKpaiHCbKe 3aKOHOJaBCTBO PO apOiTpak TaKol HOPMU He MiCTUTb.

TakuM 4MHOM, 3a 3araJIbHUM IIPABIJIOM, He IIOTPeOyIOTh IOKasy-
BaHHA B MDKHapOJTHOMY KOMepLiTHOMY ap6iTpaki 06cTaBUHY, OO0 AKNX
MDK CTOpOHaMM BifiCyTHIl CIIip, @ TAKOX 3arajbHOBi/{OMi 06CTaBUHN.

2.3. 3HOYEHHY NPELLEAEHTY Y AOKO3YBAHHI
MAOTEPIAABHOIO MPABA TA FOOPMYBAHHI
YCTOAEHOI MPAKTUKM BUPILLIEHHS
NPOLLECYAAbHUX MUTAOHb AOKO3YBOHHS

Brme KoHIeNIil JOKa3yBaHHA, SIKi TOXOJATD i3 CUCTEM 3arajb-
HOT'O IIpaBa, 3yMOBMB IOIIMPEHHA IPaKTUKU IMOKIA[eHHA Ha CTOPOHU
TATAps JOKa3yBaHHA He TiMbKM (HaKTUYHUX OOCTaBMH CIpPaBY, a I mpa-
Ba, TOOTO HaJaHHA 3aCO0iB BCTAHOBIEHHS 3MICTy HOPM, AKi Hii/IATAOTh
3aCTOCYBAHHIO /Il BupilleHHA crpaBu. CKIaBCA TAKOX IIOAT HOKasiB
IIpaBa Ha [Bi YMOBHI I'pyIIN: IIepIly IPYIly CKIa[jaloTh JOKYMEHTH, B AKMX
BUK/IaJIeHO BJIaCHe JpKepesia Ipasa (HalpyuK/Iaj, HOpMaTUBHi aKTH), a Apy-
Iy — JOKYMEHTH, 3a JOIOMOTIOI0 SIKMX MO>KHA BCTAaHOBMTHU 3MICT IIpaBa,
OIHAK sIKi He € [PKeperoM IpaBa (HalpuKIaj, BUCHOBKY €KCIEPTiB 3 mpa-
BOBUX NUTaHb). Y 3B’A3KY 3 IIMM y IPaKTULi IOCTaNIM IIeBHi IpobneMn i3
BU3HA4YEHHAM MiCIlA Ta 3Ha4eHHA OKPeMMX [J0Ka3iB IIpaBa, 30KpeMa, II0fi0
IpeLefleHTHOTO 3HaYeHHsI CY/JOBUX Ta apOiTPayKHUX pillleHb.

JJOKTpUHa/JIbHO MUTAHHA IIPO Te, Ke 3HAYeHHA y MDKHApOJHOMY
KOMepLilTHOMY apbiTpaxi MaloTb CyfoBi Ta apOiTpaXkHi pillleHH, jayeke
Bift BupinteHHs. JJOC/IiHMKY 4acTO 0OMEXYIOTbCsI KOHCTATAL[{€0 TOTO, 1I]0
y MDKHapogHOMY KOMepLiiiHoMy apOiTpaxi BifcyTHi ¢popmanbHi npasu-
na 1po npeueneHT. HaBith K10 apOiTpaXkHMil Cy/, HaJi/IeHuI ITOBHOBA-
JKEHHSIMM IOCIIAUTY Bif[IOBiTHI IpeliefileHT!, BiH He € IOPUOUYHO 3B’5I-
3aHMIT TakuMu npenefeHTamn. lle, ofHaK, He O3HaYae, 110 HA MPAKTUILL
apOiTpakHi CyAy IOBHICTIO 3aIMIIAIOTH 1103a YBArolo BICHOBKIA, 3p06/IeHi
inmmmy TpubyHamaMy abo IPUCAUKIIHIMY OpraHaMu'™”.,

195 Spoorenberg Frank, Vicuales Jorge E. Conflicting Decisions in International Arbitration // The

Law and Practice of International Courts and Tribunals. — 2009. — Vol. 8. — p. 95.
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Ha nmamry 1ymKy, Takuii ysaraJlbHEeHMII IiJXifl He € BUIIPABJaHNUM,
OCKi/IbKM IIpo6JieMa IpeLefieHTy Y MbKHApOJHOMY KOMepLiltHOMY apOit-
paXi Ma€ NPMHAVIMHI [JBa BOK/IVBI aCIIEKTN:

— 3HaUCHHS B apOiTpa>KHOMY pO3IVIAf pillleHb HalliOHaJIbHUX CY-

IiB KpalHu, MaTepiabHe IPaBO AKOI 3aCTOCOBYETHCS apOiTpak-
HVM CyJOM IIpU BUpilIeHH] CIIpaBu;

- 3Ha4YeHHs apOiTpaKHUX pilleHb, AKi OyIM yXBaseHi B iHIIMX

crIpasax.

BupinleHHA nNMTaHHA PO 3HaYE€HHA pillleHb HalliOHAJIbHUX CY/IiB
Iy PO3ITIAAL CIIPaB B apOiTpaki 3a/IeXXNTh, Ha HALY JYMKY, Bifj TOTrO, Uit
MaIOTh TaKi pillleHHA Bary NpeLefeHTy Y BiJIOBiHil IpaBOBiil cucTeMmi.
Y Tux BMIajxax, KOy 3aCTOCYBaHHIO IIiJIATa€ IPaBO KpaiHu, NPaBOBa
crcTeMa SIKOl BU3HA€E JOKTPUHY stare decisis (TOKTpuHa mepepdadae, 1o
BIUCHOBKIU Y BIIepllle PO3I/IAHYTil CIIpaBi CTBOPIOIOTh HOBI HOpMM IIpaBa),
TOOTO IpELEIeHT € IPKepeioM IIPaBa, TO TaKWil IIPeLiefieHT, KNI € YacTh-
HOI0O MaTepiaJIbHOTO IIpaBa, IiJiIATa€ 3aCTOCYBAHHIO TaKOXK y MDKHaApOX-
HoMmy apbitpaxi. Tak, y cupasi «TeneHop nporu Cropm» apOiTpaskHMit
tpubyHan ad hoc, mo posrianas crpasy 3a pernamentom IOHCITPATIL,
CIMpaBCcs Ha BU3HAHI TIPeleleHTH SK Kepesio TipaBa mrtaty Hpo-Vopk
6e3 6yb-SIKOTO OFATKOBOTO OOIPYHTYBAHHS TAKOTO CBOTO MifXORY'*.

SKio X BifiNOBifHE Cy[0Be pillleHHA He Ma€ IpellefleHTHOI Barn
Y BJIaCHIil IPaBOBill CUCTEMI, He € JPKepellOM MaTepiaJIbHOrO IpaBa, 1110
HiJjIsirae 3aCTOCYBaHHIO, BOHO He Mae A/is1 apOiTpakKHOTro CyRy 00O0B’s13-
KOBOTO 3HaueHHA. BogHouac Take CcyfoBe pilleHHS MOXK€ POSIJIAATUCA
apOITpaXHIM CYIOM SIK {HIINIT JOKa3 IpaBa, SIKMIl JO3BOJISIE BCTAHOBUTHU
3MICT MaTepiaJIbHOTO IPaBa, MOPAM 3 BUCHOBKAaMI €KCIIEPTiB 3 MPaBOBUX
NNUTaHb Ta JOKTPUHATbHVIMM IKEPETaMM.

ITo >k mo 3HaueHH: apOiTpaKHMX pillleHb (B iHCTUTYLiTHOMY ap-
6itpaxi abo ad hoc), BOCTITHUKM TePEBAKHO CXOAATHCA Y AYMIL, 110 Taki
pillleHHs y MDKHapOgHOMY KOMepLiliHOMYy apOiTpaki He MaioTb Iperje-
menTHoi Baru. ®. JIaH#O/IBT, OOIPYHTOBYIOUM Lielt MiAXi, BUXOZUTD 3 TOTO,
10 CyAJi HallioHaJbHUX CYMiB € CBOTO POJly areHTaMI Jiep>KaB, Yl€ Ipa-
BO BOHJ 3aCTOCOBYIOTh, TOMY Ha HJMX MO’Ke ITOLIMPIOBATICh 0OOB’SI30K 3
HIiATPYMAaHHS LiMICHOCTI IIpaBa Ta yCTaleHol IpakTuUKu. ApOiTpu x He

19 Final Award in the Matter of an Arbitration under the UNCITRAL Arbitration Rules between:
Telenor Mobile Communications AS and Storm LLC dated 2 July 2007, New York. — p. 38.
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MaloTb 00OB’I3KY CTOCOBHO IiATPUMAHHS II€BHMUX CTAaHJApTiB y 3acTo-
CyBaHHI ITpaBa IOf10 XKOJHOI fiep>kaBU. ApOIiTpU He IPOrOJIOLIYIOTb CBOI
pillleHHA Bif iMeHi Jjep>KaBl, a TIIbKY B MeXXaX IIOBHOBa)KEHb, HaJlaHUX IM
croponamn'?’.

Kpim rtoro, xoHdiseHuiiHicTh 3MicTy Oi/mbIIOCTi apOiTpaskHMX
pillleHb i, AK pe3y/nbTaT, BifCYTHICTh IIMPOKOrO HOCTYIYy HO IX TEKCTiB
no36aBsiA€e apOiTpakHi pillleHHA HaBiTh TEOPETUYHOI MOXKIMBOCTI OyTH
BU3HAHVMI SIK 3000B’s13yI04i IIpeliefeHTy ab0 MaTu 3HAYeHHs YCTalIeHOl
npaktvku (jurisprudence constante), sIKIO MOBa Jife MpO HANOIVDKYMIL
BiZITIOBITHUK IIPELIEIEHTY Y KOHTMHEHTA/IbHUX IPaBOBUX CUCTEMAX.

OueBypHO, 1O HAMOMIDKIMM 4acoM TAaKMil IMifXi y MDKHApOZ-
HOMY KOMepLiiiHOMY apOiTpaki He 3a3Ha€ 3MiH, OCKUIBKM apOiTpakHi
pillleHHs, SIK IIPaBUIO, 3a/IMIIAIOTCS Heomy6mikoBaHuMu. HaBiTh B Trx
apOITpa>KHNX CUCTEMAX, Y AKMX perJlaMeHTaMu NepefbaueHa MOXK/IUBICTD
OIPUIIOIHEHHS TEKCTIB pillleHb a60 BUTATIB 3 HUX 6€3 JaHUX CTOPIH, CTO-
POHM 36€piraloTh IpaBo 3allepedNTY IPOTU TAKOTO OIIPYIIIONHEHHA (SIK Iie
BCTAHOBJIEHO, HAIIPUKJIaJ, Y cTaTTi 41 ApbiTpaskHoro permamenty MixkHa-
ponHoro apb6irpaxkxoro cyny ®enepanbHoi ekoHOMIYHOI nasmatu ABCTpil
(VIAC)'"®). Ha nporuBary 1jpoMy ap6iTpakHi pillleHHs, yXBaJieHi B iHBec-
TUILITHOMY apbiTpaxi, cnopTuBHOMY apbiTpaxi Ta, 3 HejaBHix mip, y /j0-
MeHHOMY apbiTpaxi mip eriforo koprnopauii «ICANN», perynspHo onpu-
JIIOHIOIOTBCA, @ YaCTKa PillleHb, yXBaJ€HMX 3 IOCU/IAHHAM Ha IONepefiHi
apOiTpakHi pileHHs, CTPIMKO 3pocia (Majbke KOXKHe pillleHHsI, yXBa/eHe
octanHiM yacoM CroptuBHMM ap6itpaxHuM cynoM (CAS), mictutsp mo-
CMJIaHHA Ha pillleHH: apOiTpiB y paHillle pO3IIIHYTUX ClIpaBax)'®.

OuiHIolUN 3Ha4YeHHs A apOiTpakHOI MPAaKTUKM BUPIIEHHS
L[bOrO INUTAHHS, BapTO BiI3HAYMTY, L0, HACIpaBpi, apOiTpaxkHi cymu
TOBOJIi HEYACTO IMOK/IAJAIThCA Y BUCHOBKAX L1040 MaTepiabHOTO IIpaBa
Ha apOiTpakHi pillleHHs, sAKi 6y yXBajleHi paHillle Y CXOKMX CIpaBax.

7 Landolt P. Arbitrators™ Initiatives to Obtain Factual and Legal Evidence / Phillip Landolt //
Arbitration International. — 2012. — Volume 28, Issue 2. — p. 186.

' Vienna International Arbitral Centre Rules of Arbitration, Official English version adopted by
the Extended Presiding Committee of the Austrian Federal Economic Chamber on 8 May 2013,
with effect from 1 July 2013. — Pesxum gocrymy : http://www.viac.eu/en/arbitration/arbitration-
rules-vienna/93-schiedsverfahren/wiener-regeln/144-new-vienna-rules-2013

1 Guillaume Gilbert.The Use of Precedent by International Judges and Arbitrators. Journal of
International Dispute Settlement, Vol. 2, No. 1 (2011). — p. 16.
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3pificHeHi KOCTiMKeHHs BKasyIOTh Ha Te, 0 apOiTpu y MbKHapOZHMX
KOMEpILIHUX CIOpax 3BepPTAIOTLCA [0 YXBaJICHMX paHille apbirpax-
HUX pillleHb IEePEBaXKHO I BUPILNIEHHSA MPOLEyPHUX Ta IOPUCAMKIII-
HUX nuTaHp?®. 3 TaKO0 TOYKOI0 30pY, OYEBUHO, IIOTO/PKYETHCS TAKOXK
I. HikipopoBs, Ha AyMKy SIKOTO, y BUPIllIeHH] INTaHb I]OJ0 IIPOLECY Ta
crioco6iB /J0KasyBaHHA 3HA4YHY pOJIb BifjirparoTh 3BMyal, AKi ckIammcs
y mpakTuii apbiTpaxHux iHcTUTyLiil, Ta npeuenentn*”. JliiicHo, y 6a-
raTbOX BMUITA[IKaX IIOCKU/IAaHHS Ha MPAKTUKY B apbOiTpaki B MeXax OfHi€l
ap6iTpaXKHOI YCTAHOBM CTOCYETHCs MEPEeBAKHO BUPIILIEHHS MPOLECy-
aZbHUX NIATAHD.

BopHouac BapTo Bi3HAUUTH, 1IJ0 OKPEeMUMM apOiTpaXKHUMIU yCTa-
HOBaMU CBOTO 4Yacy Oy/IM 3a0XOdueHi CIpobM posBUBATH apOiTpaKHY
IPaKTVKY y HAIPsIMKY GOPMYBaHHA YCTalIeHUX HiIXOMiB 1O BUPilIeHHs
OKpeMUX INIpaBOBUX NMTaHb. Y Bigomill cnpasi «/loy Kemikan ®panc»
1982 poky apOiTpaskHMit CyJ, pO3IVLAA0uN CIIpaBy 3a permameHToM ICC,
IIpY BUpILIEHHI OJHOrO 3 INUTaHb BUXOAMB 3 TOTO, IO «apOiTpa>kKHUMU
tpubynanamn ICC chopmoBaHi mpeueseHTH, AKi MalOTh 6yTH B3ATi 1O
yBaru...»**2, MaloTpb Micie Takox crpoou ap6iTpa>kHUX YCTaHOB Ta IIPO-
¢eciiinux acorjianiit 3a0XoTuTH (HOPMYBAHHS €MHOI MPAKTUKU 3aCTO-
CYBaHHA B CyAax Ta apbirpaki okpeMux MiKHapOgHMX aKTiB, 30KpeMa
Kousennii OOH npo poroBopu Mi>XHapogHOI KyMiB/Ii-IIPO#a)Xy TOBapiB.
Tak, y 3B’3Ky 3 yTBOPEHHIM BiJKPUTOI CHCTeMATHU30BaHOI 6a3y CyZOBUX
Ta apOITpaXXHUX pillleHb i3 MUTAaHb 3aCTOCYBAaHHs KOHBEHIil, OCTaHHIM
JacoM OKpeCIuIach TeHAEHLiA 3 GOpMYBaHHA YCTaJeHOI MiXXHapOZHOIL
IPAKTUKY 3aCTOCYBaHHA 1IbOTO iHCTPYMEHTY. Y NeAKUX JOCTiI)KeHNX ap-
6iTpaXHMX CrpaBax apOiTpakHi CyAM HaBIiTh MOCUIAIOTHCS HA MPAKTUKY
HalliOHa/IbHUX CYHIB KpaiH UMBiIIbHOrO mpaBa®”, iHOAI HaBiTh TOAI, KON
JKOJHA i3 CTOPIiH He € Pe3UJEeHTOM LMX KpaiH, a MaTepia/ibHe IPaBO LUX

2% Weidemaier, W. Mark C. Toward A Theory Of Precedent In Arbitration. — William And Mary

Law Review. — 2010. — Vol. 51. — p. 1931.

Huxkudgopos V. JlokasatenbcTBa B MEXXIyHapOJIHOM KoMMepyeckoM apburpaxe / V. Huxkndo-

pos // XosaricTBo u npaBo. — 2001. — Ne 10. — C. 122.

22 JCC Partial Award 4131, 23 September 1982. — Pexxum gocrymy: http://translex.uni-koeln.de/
touch/document.php?docid=204131

23 International Centre for Dispute Resolution of the American Arbitration Association, Interim
Award of 23 October 2007 (Macromex Srl. v. Globex International Inc.). — Pexxum pgocrymy :
http://cisgw3.law.pace.edu/cases/071023a5.html
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KpaiH TaKoXX He 3aCTOCOBYETbC™ . TIocuTaHHS Ha CYHOBI pillleHHA Y Ta-
KMX BUIIAIKaX C/IiJ] pO3IVIAMIATH AK IIOCUIaHHA Ha IOKa3!U Mpasa, JIs BU-
KOPMCTaHHA SAKUX, Ha Hallly JyMKY, HEMa€ IepenIKo,.

ITe, opHak, He IIPMU3BEIO 4O HAOYTTA apOiTpa>KHMMMY pillleHHAMMN
3HA4YeHH: IIpeliefleHTy HaBiThb B MeXXaX MPAKTUKU 3aCTOCYBaHHA OJHOTO
MbkHapogHoro gorosopy. Sk 3asnavae I. Kay¢pman-Konep, 3 500 cripas 3a
BigeHcpKoro KoHBeHIIi€l0 TinbKy y 6mm3bko 100 Bumasikax 6yayu JOCTYyIHI
TeKCTY apOiTpaXXKHUX pillleHb, i3 HUX TIIBKY Y LIeCTH pillleHHAX MiCTUINCA
NOCW/IAHHA Ha yXBaJleHi paHile ap6itpaxHi pimenHa. Cepen mocmippxe-
HUX 190 pimens ap6birpaxy ICC 6nm3bko 15 BiffCOTKIB MiCTHIN LUTATH
3 IHINUX apOiTpaXKHMX pillleHb, sIKi, KO TOTO K, CTOCYBAJIMCS IePeBasKHO
NVUTaHb IOPUCAMKIII Ta Ipouenypu>.

BopHo4Yac 3HOBY HaronoIIyeMo Ha TOMY, IO He C/TiJ| BITKUAaTH J10-
Ka30BOTO 3HAa4Y€HHsI BYCHOBKIB, sIKi MICTATbCs B apOiTpaXXHUX PillleHHSIX.
Jesixi HayKOBLi /I IIO3HAYEHHS TaKMX CYJOBMX Ta apOiTpa>kHUX pillleHb,
SIKi He € 3000B’A3YI04MMU IIpellefleHTaMM, OffHaK IIiJIAraTh OLiHII 110-
pAnN 3 IHIIMMM JOKa3aMy, BUKOPUCTOBYIOTb IIOHATTH «II€PEKOHIVBUN
mperieneHT»>%.

Sximo cymosi Ta apbiTpaxkHi pillleHH:, y YacTMHI, sIKa CTOCYETbCS
MaTepiaJIbHOTO IpaBa, MOXYTb PO3I/IANATUCA AK J0Ka3) LIbOr0 MaTepiasb-
HOTO IIPaBa, a Cy/lOBi pillleHHs 3a IEBHUX yMOB — [PKEPE/IOM 11bOTO N1paBa,
TO BYICHOBKM IIPO NPOLleCYanbHi MUTAHHS, SIKi MICTATBCS B apOiTpaXkHMX
PiIIeHHX, YaCTO MAIOTh KYMYIATUBHUI epeKT B Mipy TOrO, SIK HaKOIIM-
YYETbCA BifIOBiIHA IIPAKTUKA BUPIlIEHHA LUX IpPOLEeCyaNlbHUX IUTAHb,
SIK IPaBUIO, B MeXXaX OfjHiel apOiTpaskHOI ycTaHOBY. Taka IpakTuKa 4a-
CTO y3araJbHIOETHCS He IUIAXOM (POPMYBaHHs KOPITYCY MpELiefleHTiB, a ¥
BUITIAIZIi HACTAaHOB Ta PEKOMEHJAIil, YK/IaJjadaMy SKUX € YCTAaHOBU, IO
afMiHICTPyIOTh apOiTpa>kHi IpoLeRypy i MalOTh MOXK/IUBICTD JOCIIIKY-
BaTy apOiTpaxkHi pimenHsa. TakuMu y3araJibHeHHAMM € IPOTOKOJIN Ta Ha-
cranoBu KoponiBebkoro iHcTutyTy ap6itpis, Hactanosu ICDR, npo sxi
MmtocA y mifipospini 1.4, Ta iHIIi JOKyMEHTN TaKOTO XapaKTepy.

204 Stockholm Chamber of Commerce Arbitration Award of 5 April 2007 (Pressure sensors case). —
Pexxnm pocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070405s5.html

2% Kaufmann-Kohler G. Arbitral Precedent: Dream, Necessity or Excuse? // Arbitration
International, 2007. — Vol. 23, No. 3. — p. 362.
26 Tam camo. — p. 358.
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2.4. TIACYMKM AO TAQBM 2

[TpenMeT [oKasyBaHHA B MDKHapOJHOMY KOMEpLiiTHOMy apbiTpa-
XK1 CK/IafjaloTh MUTAaHHA QAKTy Ta MUTAHH:A IIpaBa, BCTAHOB/IEHHS AKX 32
Yrofio0 CTOpiH ab0 3a pilleHHAM apOiTPaXXHOrO CYAy € HeoOXifHUM Jyisi
BupitreHHs cnopy. OCKinbKy HeMae IifcTaB BBaXKaTy 06i3HaHICTh apOiTpiB
31 3MiCTOM HOpMU, fIKA Ti[JIATa€ 3aCTOCYBAHHIO, iX 060B’A3KOM, 3MIiCT L€l
HOPMIL € elIeMEHTOM IIpeAMeTy JOoKasyBaHH:A. IIpu 1jboMy He 30BCiM 00-
IPYHTOBAHVM BJA€TbCs MOLIMPIOBATH Ha HOPMY IIpaBa pexuM (axTy B
IIOBHOMY 00¢s13i, OCKI/IbKM Tak 3BaHi JOKa3y IIpaBa MAlOTh CYyTTEBI BigMiH-
HOCTI BiJi j0Ka3iB aKTy y Hac/li/iKax, 3 AKUMI [IOB A3YETHCS HEONEPXKAHHS
apOiTpaXXHUM CYIIOM [JOKa3iB IIpaBa Ta JOKa3iB ¢axry. ¥ 3B’A3Ky 3 UM Bap-
TO BU3HATY, 1O SKIIO Y NUTaHHI Oflep)KaHH:A H0KasiB (akTy apOiTpaskHMit
CYZI MO>Ke BiIMEe>KyBaTHCs Bill OyIb-KOI aKTUBHOI y4acTi, TO y BUIIQJIKy He-
HaJIaHHA CTOPOHAMIU JJOKA3iB IpaBa BiH Ma€ 3aCTOCYBATy IPUHAMHI MiHi-
MaJIbHIII 06CAT HOPMATUBHOTO MaTepiainy. Taknit 060B 30K apOiTpaskHOTO
CYLLy, OfIHaK, He € CBiJUeHHAM BIWIy4eHHA IUTaHb IIpaBa 3 IpegMeTy MO-
Ka3yBaHH, aJl)Ke IIOflaHHs CTOPOHAMU [JOKa3iB, AKi JO3BONATh BCTAHOBUTY
3MiCT HOpM, WO IiJJIATAI0Th 3aCTOCYBAHHIO, MOXK€ MaT! HAC/iJKOM CIIPO-
CTYBaHHA TUX MiHiMa/JbHMX HOKa3iB IIpaBa, AKi Oymu JocTymHI apOiTpax-
HOMY CYJY, i IOfla/ibllle 3aCTOCYBaHHA HMM HOPM, 3MiCT AKMX BCTaHOBJIEHO
3a IOTIOMOTOI0 TIOfIJaHMX CTOPOHaMM foKasiB. COpUITHATTSA TaKoro mifxomy
B MDKHApOJHOMY KOMEpIITHOMY apbiTpaxi, 30KpeMa, i B TMX BUIAJKaX,
Ko/ MicieM apbitpaxy € YkpaiHa, cnpuatuMme yHigikanii apOiTpaxHOI
[IPAKTUKM | 307VDKEHHIO MiXOAIB, BIACTUBMX apOiTpaXky y KpaiHax poMaHo-
TéPMAHCBKOI Ta aHITIO-aMEPUKAHChKOI CUCTEM IIPaBa.

[Tompu Te, w0 HalioOHa/IbHe 3aKOHOJABCTBO IIPO apbiTpax Ta
ap6iTpakHi pernamMeHTH, sIK IIPaBMU/IO, He BCTAHOB/IIOIOTDH MpPaBMIA PO
00cTaBMHY, AKi He HOTPeOYyITh JOKa3yBaHH:, KOJIO TaKMX 0OCTaBUH 3a-
KOHOMIpHO MO>Xe OyTHU BCTaHOBJIEHe 3a HOIIOMOTOI0 BUSHAHUX y MiXHa-
porHOMY apbiTpaxki IpMHINIIIB, 30KpeMa IPUHINITY 34iliICHeHHs apbiT-
Pa>XHOTO PO3IJIAMLY BifIIOBIIHO /10 YTO/IM CTOPiH Ta O/IHAKOBOT'O CTAB/IEHHA
IO CTOpiH. 3 JOroBipHOI HpupoAM apbiTpaXKy BUIIMBAE 3BiNbHEHHS Bif
IOKa3yBaHHs CTOPOHOIO OOCTABMHM, CTBEP/PKYBAHOI OJHIEI0 CTOPOHOIO
Ta He 3allepedyBaHOI iHIIOI, a00 00CTaBUH, IPO iCHYBaHHA SIKUX CTO-
POHM [OCADIN 3TOAY. SIKIIO NPUITHATTSA apOiTpa>KHUM CYIOM TaKOTrO BI-
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3HaHHA OOCTaBMH He Ma€ HACIIIKOM IOPYLIEHHs IIyOIiYHOrO IOPSLKY
IpY YXBaJIeHHI apOiTpa)KHOTro pillleHHs, apOiTpaXKHMII CYH, K IIPaBUIIO,
He MO)Ke Bi[MOBMUTM Y IPUITHATTI TAaKOTO BM3HAHHA Ta yXBalIUTH apOit-
paKHe pillleHHs BCyTeped yrofi CTOpiH, HaBiTh SKIO BU3HAHI 00CTaBUHA
CynepeyaTb yABIEHHIO apOiTPakKHOTO CYAY Ipo JilicHi 06cTaBMHM CIpa-
BI1. 3ara/JIbHOBi/IOMi 0OCTaBMHY TAKOXX He IiJJIATaloTh I0Ka3yBaHHIO B ap-
6itpaxi. [l BU3HAHHA 0OCTaBMHY 3ara/JIbHOBIJOMOIO apOiTpaXKHMil CyJ,
HOBMHeH 6y Ty 06i3HaHMIT PO 0OCTaBUHY, 6y T ePEKOHAHUM Y TOMY;, 110
obcTaByHa BifoMa IIMPOKOMY KOJIY OCi0, a TAKOXK 3apy4MTICh BUSHAHHAM
06CTaBMHY CTOPOHOIO. SIKII0 KOfHA i3 CTOpiH He BU3HAE TaKy 0OCTaBMHY,
apOITpaKHUIT CY He MO>Ke OOIPYHTOBYBATY CBOE PiIlIeHHs TaKOI 00CTa-
BIUHOIO SIK 3ara/IbHOBi0MOI0. SIKII[0 06M/IBi CTOPOHY BU3HAIOTH IIEBHY 00-
CTaBVHY, Taka 00CTaBUHA He IiJI/IAra€e JOKa3yBaHHIO He3a/IeXXHO Bifj TOro,
4y BBaXKa€ apOiTpakHuUi1 Cyx 1i 3aralbHOBiOMOIO.

O6cTaByHY, BCTAaHOBJICH] B pillleHHI Iep>KaBHOTO Cy[y KpalHy MicLis
apOiTpaxky a0 BI3HAHOIO B TaKiil KpaiHi iHO3eMHOIr0O CyOBOrO pillleHH,
a TaKOX B apOiTpaXHOMY pillleHHi, He MalOTb IIPeIONI]ia/IbHOTO 3HAYEHHS
Hij yac posrIARy iHIIOL apOiTpaXkHOI CIIpaBM 3a BifICYyTHOCTI crenianbHOI
HOPMU B IIpaBi, AKMM KepyeTbcs apbiTpakumil cys. BogHowac BifcyTHicTD
IpeoaNIiaTbHOTO 3HAYeHH: apOiTPaXKHOTO pillleHHsT He I030aB/LIe 110ro
3IATHOCTI Oy TH JOKAa30M IIEBHMX OOCTaBIH, He3a/lIeXXHO Bifj TOro, 41 6y/I0
Taxe apOiTpaXkHe pillleHHs BY3HAHE Ta [OIYIeHe 10 BUKOHAHHS.

Te, 110 meBHI 06CTaBUHM He TOTPEOYIOTh JOKAa3yBaHHsI, He BUKJIIO-
4ae IX 3 IpeAMeTy JOKasyBaHHsA, OCKI/IbKM IIpeIMET JOKa3yBaHH:A BU3HA-
Ya€eTbCA 3MICTOM BiIHOCHH, 3 AKMX BUHMK CIIip, a He BJIaCTUBICTIO OKpe-
MUX 00CTaBUH.

B mixHapopHOMY KOMepLiltHOMY apbiTpaxi cymoBi Ta apbiTpaxkHi
PilIeHHSA MOXKYTb MaTH iCTOTHE 3HAYEHHS JI/Il BCTAHOB/IEHHA 3MiCTY IIpaBa,
110 mijyIArae 3actocyBanHw. CyfoBi pillleHHs, AKi MalOTh Bary IpeLefeHTY,
TOOTO € JKepeioM IIpaBa y IIPaBOBill cucteMi KpaiHu, MaTepianbHe IIPaBoO
AKOI IijIAirae 3aCTOCYBaHHIO, OOIPYHTOBAHO CIIiJj POSILAMIATI SK JKepera
npasa. BogHoyac cynoBi pilleHHs, AKi BKasylOTb Ha CpOPMOBaHY yCTa/leHy
IPAaKTUKY, OfHAK He € [pKepelaMyl IIpaBa, a TaK CaMo apOiTpakHi pillleHHsT B
IHIIVX CIIpaBaX MOKYTb Oy TH B3ATi 10 yBary apOiTpaXKHUM CYAOM Y IpoLieci
BCTQHOBJIEHH 3MICTY IIpaBa, OffHAK He € 000B’I3KOBMMIA /151 BPaXyBaHHI.
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3.1. TOHATTs TArAPA AOKO3YBAHHS
TA MOTO CKAQAOBI

CyuacHi cucTeMu MDKHapOJZHOTO KOMEPLIITHOT0 apbiTpaXky MaoTh
cepef; CBOIX 3acaJHM4MX IIPMHLMIIB 3MarajabHiCTh Ta HalaHHA CTOPOHAM
PiBHOI MOXKTMBOCTI BUK/IACTU CBOI apTyMEHTH Ta MPeNCTaBUTH JOKas3u. 3
OITIAZlY Ha 1le HaJlaHHA [JOKa3iB CIIpUIIMAETbCA SIK IPaBO CTOPiH. BogHouac
HOPUCYTHS Y TePeBaXKHIN OiMbIIOCTi apOiTpaXXHNX pernaMeHTiB Gpopmyna
PO HeOOXiAHICTD HOBEEHHs KOXHO 31 CTOPiH 00CTaBMH, SKMMHU BOHA
OOI'PYHTOBYE CBOI BMOTIY Ta 3allepeueHHs, BKa3ye Ha Te, 110 Ha CTOPOHU
MOK/Ia[JA€ETbCS IEBHUIA TATAp JOKa3yBaHHA.

Y rtpapgumnirtHOMy 3HaueHHi, Ha fyMKy T.B.Pynmoi, Tepmin «Tsarap
IOKasyBaHH:» 03Ha4a€e 000B 130K CTOPOHY NepeKOHATH CYJ y CBOIlI Ipa-
BoTi?”. Take crpoljeHe BU3HAUYEHHs MOYKHA IIPUITHATH 3 [ESIKMMU 3aCTe-
pexeHHAMY. O60B’A3Ky JOKa3yBaHH:A He KOPECIIOHAYE BifIIOBiHe IpaBo
inmroi oco61*®. Binblue TOro, MpaBo KOKa3yBaHHsI i 000B 130K JOKa3yBaH-
Hs TI0B’s13aHi 3 ofHi€e0 0cobom0. Sk cryiHo 3a3Havae JI. @. Bunokyposa,
B apbiTpaxki fjie MpMHINI AUCIO3UTUBHOCTI, BIAIIOBIZHO [0 SKOTO Y4acTh
CTOpiH y pO3IJIA/li CIPaBy i HaJlaHHA I0Ka31iB Ha MiITBEP KEHHA BiIIOBi]-
HIX 0OCTaBMH — Iie IIpaBo caMyx cTopin®”. BogHoyac icHyBaHHA y cTO-
piH IpaBa Ha JOKa3yBaHH: He 3allepedye KOHIENLio TAraps (0608’ A3KY)
TOKa3yBaHHHA, OCKiNbKY, K 3a3Ha4ae M. K. Tpeyunikos, cropoHa, 1110 Ha-
Ja€ JI0Kasy, peajisye CBO€ IPaBO Ha JOKA3yBaHHA J1 OJHOYACHO BUKOHYE
000B’5130K 3 JOKa3yBaHHs:, OCKI/IbKM KO)KHA CTOPOHA IIOBMHHA JJOBECTH Ti
06CcTaBMHY, Ha SKi BOHA IIOCUJIAETHCA AK Ha IiZICTaBy CBOIX BMMOT Ta 3a-
nepedeHp?’.

*7 Pyoa T.B.TIoHATTA i 3MiCT iHCTUTYTY [JOKa3yBaHHS B LMBIIbHOMY IIPOLIECYa/lbHOMY IpaBi
CHIA Ta Ykpainn: nopisasanpHmit acnekr / T.B. Pyna // Bicauk KuiBchkoro HarioHanbHOTO
yniBepcutety imeni Tapaca llleBuenka. Cepisa: IOpupnuni mayxnu. — 2008. — Bum. 79. — C. 48.

2% [Tinvkos K. Ilpegmer, cranmapT Ta 060B’s130K: OCOOMMBOCTI JOKa3yBaHHA y MDKHAPOZHOMY
KoMepIiiftHOMy ap6itpaxi // IOpuandHa razeta. — 2013. — Ne 8-9. — C. 45.

% Bunokyposa JI. TIopAfOK pOSIALY CHOPIB Y MiKHApOJHOMY KOMepliiiiHoMy ap6iTpaxi /
JI. @. Bunoxyposa // IIpaBo Ykpainu. — 2011. — Ne 1. — C. 93.

210 Tpeywnuxos M. K. Cyne6nbie moxasarenscrsa : Monorpadusa / M. K. Tpeyunukos. — M. :
FOpupmueckoe 610po «'OPOIEL», 1997. — C. 50.
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F'AaBa 3. TArap AOKQ3YBAHHS Y MDKHAPOAHOMY KOMEPLLIMHOMY apBiTpaxii

ITpu nboMy OcKinbKM TATap (060B’A30K) JOKA3yBaHHS IIPUHAIIM-
Hi B YaCTVHI TATaps IepeKOHYBaHHA He BifIIOBifa€ OPUAMIHIM O3HAKaM
000B’513Ky (/10OMy He KOPeCIIOH/[y€ IIPaBO iHIII0i 006U, a 10ro HeBUKOHAH-
Hs MOYK€ MaTy HACJIiIKOM He 3aCTOCYBAaHHA CaHKIIil, a yXBa/IeHHA pillleH-
HsI He Ha KOPUCTb TaKOI 0COOM, 110 CAaHKILIEI aX HifK He €), BYXMBAHHS
TepPMiHY «TATrap JJOKa3yBaHH:A» BUJJA€TbCA Oibi BunpasanyM. Ie Takox
BUIIPABJIaHO 3 OIVIAZlY Ha IIMPOKO BXXMBAaHWI B apOiTpakHill mpaxTuiii
aHIichKuiT BignoBigHuk «burden of proof» (TArap fokasyBaHHA).

3ara/bHOBM3HAaHUM Yy MDKHapojHiil apOiTpakHiil mpakTuui €
npuHUKI «actori incumbit probatio», BiIIIOBITHO 1O SIKOTO KOKHA CTO-
poHa 3000B’s13aHa TOBECTH Ti 00CTABMHM, Ha SIKi BOHA [TOK/IATA€THCS SIK
Ha MiJcTaBy AJIs CBOiX BUMoOr abo samepedeHb. Ha 3acTocyBaHHs 11bO-
ro IPUHIUIIY B ap6iTpaki BKa3yl0Th BITYM3HAHI Ta iIHO3eMHi HayKOBIIL.
0. [I. [Tputuka 3a3Havae, 1[0 Ije IPaBUIO € 3arajibHuM i 6yi1o 3akpirte-
HO HIU3KOM apbiTpaxHux pernamentis?'!. JlificHo, 6arato ap6iTpaxHIX
peryaMeHTiB yTBEep/KYIOTb 1ieil HpuHLNII (30KpeMa, yacTiuHa 1 crarti 27
Apb6itpaxHnoro permamenty FOHCITPAJI*?, yactuna 1 crarti 42 Perna-
MeHTy MKAC npu TIIIT Ykpainu, yactuna 1 craTTi 24 IlIBeiijapchkoro
apOiTpa)KHOro pernaMeHTy MibkHapopgHoro apb6irpaxy*?). BogHowac y
6araTboX periamMeHTax BiH BifICYTHili1, 110 iHOZi CTBOPIOE MEeBHI TPYLHO-
1I1i, X04a 3aCTOCYBAaHH:A [JbOr0 IPVHIMITY Ha II€PLINIi IOT/IAL BU/IA€TbCA
OYEeBMJHMM HaBiTh IOIPU Te, 1O BiH, AK IPAaBMUIIO, HE 3aKPiNIeHU1 y
3aKOHOMIaBCTBI IIPO MI>XHAPOZHMIT KOMEPILiTHMIT apOiTpaK. YCYHeHHs
i€l mporajyHy NUISIXOM BHECEHHSA 3MiH O 3aKOHOMABCTBA IIPO Mix-
HApOJHMII KOMepUiiHMil apOiTpaxk HaBpsy uu MoxiuBe. Tak, mim gac
obropopenHs npoekTy Tumnosoro sakony IOHCITPAJI 6yno sampomo-
HOBaHO JOTIOBHNUTH J10TO IOJIOKEHHAM IIPO Te, 10 KOXKHA 31 CTOpiH Hece
TATAap JOKa3yBaHHA (PAKTUYHMX OOCTaBUH, AKMMU BOHa OOIPYHTOBYE
cBoto nosuuio. g nmponosuuis He Oyna migTpUMaHa, OGHAK HE TOMY,
mo Kowmicia BusnHana ii HempaBuwibHOW. OfHUM 3 apryMeHTiB IIpOTU

2 [Tpumuxka FO. J]. MikHapoaHmit KoMepuiitauit apbirpax: [lutanus Teopii i mpakTuky : MoHO-

rpacdis / 0. [I. Ilputuxa. — K. : Konueps «Bumasamunit [lim «Iu Ope», 2005. — C. 371.

2 UNCITRAL Arbitration Rules (as revised in 2010). — Pesxum goctymy : http://www.uncitral.
org/pdf/english/texts/arbitration/arb-rules-revised/arb-rules-revised-2010-e.pdf

*13 Swiss Rules of International Arbitration, 2012. — Pexxum gocrymy : https://www.swissarbitration.
org/sa/download/SRIA_english_2012.pdf
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BHECEHHSI TAKOTO IIONIOXKEHHA 10 GiHaIbHOTO TeKCTy TUIIOBOrO 3aKOHY
Oy/o Te, 1O AesKi IUTAaHHA PO3NOALTY TAraps HOKa3yBaHHsS peryo-
I0TbCA MaTepialTbHUM IpaBoM. Sk 3asHavae B. B. XBaneli, sakpineHnHsa
nporo nonoxerHs y Tunosomy sakoni JOHCITPAJI morio 6 ctBoput
NpOTUPIYYA 3 HOPMaMM MaTePiaJbHOIO INpaBa, AKi Mi/IATal0Th 3aCTO-
CyBaHHIO*',

HiitcHo, sik Binzuayaote ©. Jlangonet Ta b. Pis3 Hirn, xo4a apbitpu
CXV/IbHI JOTPUMYBATUCh IPUHLNILY «actori incumbit probatio», sixuit e-
penbayae MOK/IafieHHA TATapA JOKa3yBaHHS Ha CTOPOHY, AKa CTBEPIXKYE
IIPO TIeBHi 06CTaBUHY, BiH He € TUIIOBMM JI/IA BCiX IPaBOBUX cucTeM. Bu-
HATKOM, HaIlpUKJIafl, € IIpaBuia JOKa3yBaHHs PO3MIpy 3allOAIAHUX 301T-
KiB y KOHTMHEHTA/IbHUX IPABOBUX CUCTeMaX. Tak, yacTuHa 2 cTarTi 42
IIIBeriapchKOro KOREKCY PO 30008 s13aHHsI epefi6adae 0608 30K Cy/-
Ii BUSHAYUTU PO3Mip KOMIIeHcalil 30UTKIB 3a CIpaBeIuBiCTIO 3riffHO 3i
3JOPOBMM TJIy3/IOM Ta 3 ypaXyBaHHAM IOBENIHKN Bi/ITOBi/la4a, KO PO3-
Mip KoMmIIeHcaril He Moyke OyTI IiJaHNil TOYHOMY PO3PaxyHKy>'>.

ApGiTpaxkHi cyay muile y BUHATKOBYX BUIIAJKaX OOIPYHTOBYIOTb
3aCTOCYBaHHA 1bOro mpuHuyy. Tak, y crpasi Ne 6653 1993 poky ap6it-
PKHUIT CyHI, AKMIT PO3ITIAHYB cIiip 3a ApbiTpakuum permamenrom ICC,
IIIIOB BUCHOBKY, IO actori incumbit probatio mipynArae 3acTocyBaHHIO,
OCKi/IbKM BiH 3akpimeHuit y MarepiaipHomy mpasi (ctarts 1315 @pan-
ITy3bKOT'O LIBi/TbHOTO KOZIEKCY), @ OKPiM TOTO € 3ara/IbHOBM3HAHMM IIPVH-
nunom?. OueBUAHO, IO TaKe OOIPYHTYBAHHA 3HAKOOMUIOCDH Y 3B SI3KY 3
TUM, 1[0 YMHHUI Ha Yac yXBaJeHH:A pillleHHs ApOiTpa>KHMII pernaMeHT

ICC He BCTaHOBJTIOBAB Iieil TpUHIMI*Y.

24 Xeaneii B. B. Ilpouenypa pasbupaTennctsa B MeXAyHapoaHOM apbutpaxe / B. B. Xparneit //
XpecToMarys abTepPHATMBHOTO PaspelleHNs COpPoB : Y4eOHO-MeTOMYecKie MaTepuabl 1
npaktudeckue pekomergayn / Cocr. I. B. CeBactbanos. — CII6. : AHO «Pepakius sxypHana
«Tpereiickuit cym», 2009. — C. 302.

21> Landolt P. Burden and Standard of Proof in Competition Law Matters Arising in International
Arbitration by Phillip Landolt and Barbara Reeves Neal / EU and US Antitrust Arbitration. A
Handbook for Practitioners. — Volume 1. — Edited by Gordon Blanke and Phillip Landolt. —
Kluwer Law International BV, The Netherlands. — 2011. — p. 59.

216 JCC Arbitration Case No. 6653 of 26 March 1993 (Steel bars case). — Pexxum pocrymy : http://
www.cisg.law.pace.edu/cisg/wais/db/cases2/936653i1.html

217 International Chamber of Commerce Rules of Conciliation and Arbitration, in force as from
January 1, 1988. — Pexxum poctymy: http://www.jus.uio.no/lm/icc.conciliation.arbitration.
rules.1988/landscape.pdf
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B minomy >x BMSHaHHA LbOTO IPUHLMIIY B MDKHApOJHOMY KO-
MepLiltHOMY apbiTpaxi He O3Ha4Ya€ JIOr0 3aCTOCYBaHH: y BCIX BUINAJIKaX.
Moga iiie, ckopinre, Ipo Te, IO JI0r0 3aCTOCYBAHHSA, AK IIPABUJIO, HE I10-
Tpebye okpeMoro oOrpyHTyBaHH:A. KpiM Toro, Lieif IpMHIVII He C/Iif pos-
IIAIATA AK TaKUi, 10 MOKIA/Ia€ TATap NOKa3yBaHHA BMHATKOBO Ha IIO-
3MBaya, ajpke 00OB’A30K [JOKa3yBaHHA CIifi PO3IVIAMATY He BiTHOCHO 1O
BCHOTO IIO30BY B LII/IOMY, @ II0J0 KOXXHOI OKpeMoi 00CTaBMHYU, KA Ma€
3HAYEHHA /I BUPILIEHHA CIPaBM i AKa CTBEPIKYETbCA CTOpoHOK0. [Ipn
TaKOMY TJIYMaueHHI 000B’130K JOKa3yBaHHSA INOK/IA/IA€TbCS TAKOXK i Ha
BifIIOBifa4ya, AKMII 3alepeyye MPOTU IO30BY, CTBEPIKYIOUM IIPO IEBHI
o6craBuHu. HaBefjeHe 3arabHe IPaBUIIO Y LIbOMY BUNIA[Ky TpaHChOpPMy-
€TbCsI BITIOBIJHO Y IPUHIINII «reus in exceptione fit actor» («3amepedyrodn,
BifITIOBifa4 NIPMPiBHIOETHCA [0 ITO3VUBAYA»).

3MiCT KOHIjenIyil TAraps HOKa3yBaHHs MONATAE ¥ TOMY, 1100 3aI10-
6irTy 6e3mifcraBHiil 3MiHi cuTyalil, fiKa icHyBasIa 0 3BepHEHH 10 I0pYC-
IUKUITHOTO OpraHy, 36epertu status quo. TakyM 4MHOM, SKIIO Ha CTOPO-
HY TIOK/Ia[IeHO TATap JJOKa3yBaHH, Lle BKa3ye Ha Te, 1[0 caMe 1i CTOPOHa
HaMara€TbCs SMIHUTHU status quo, i HaBIIaKM, — HaMaraHHA 3MiHUTH status
quo TIOKJIaJIa€ Ha CTOPOHY TATAp JJOKa3yBaHH.

Ba>kmBicTh IPaBUIbHOTO BUPILIEHHA NUTAHHSA NPO TOK/IaJeHHA
TATaps OKasyBaHHA 0COONNBO BUABIAETbCA Y BUMAJKAX, KO CTOPOHN
HaJla/I JOKa3y OffHAKOBOI Baru. Y TaKuX BUIAJIKaX CIIpaBa IIOBUHHA OyTI
BIUpillleHa He Ha KOPUCTb CTOPOHM, fIKa Hece TATap IoKasyBaHHA. IHmm-
MU CIIOBaMI, fK 3a3Havae A. Ilanioc, TArap gokasyBaHHA CJIijfi pO3yMiTH K
IPaBUJIO MTOK/IAJIEHHSA PUSKKY, OCKIIBKM CTOPOHA, AKa IIOBMHHA JJOKa3yBa-
TY IeBHMIT (PaKT, HeCe PU3NUK JIOr0 He BCTAHOB/ICHH?',

HepperynboBanicTh 1IbOT0 IMTaHHA HA PiBHI aKTiB HAI[iOHA/JIBHOTO
3aKOHOZIaBCTBA IIPO MDKHAPOIHWIT KOMEPLiHMIT apOiTpak crpusie 36epe-
JKEHHIO I1eBHOI HeBM3HA4YeHOCTi II0fo Jioro mpasoBoi mpupomy. Ha gymxy
A.B.lInendep ta ®. bepua moci cripHuM 3a/TMIIAETHCS TUTAHHS TIPO Te, YN

TArap I0Ka3yBaHH: € MTaHHAM IIPOLIeCYaIbHOTO YUY MaTepia/IbHOro IpaBa*"’.

218 Tsatsos A. Burden of Proof in Investment Treaty Arbitration: Shifting? / Aristidis Tsatsos //
Humboldt Forum Recht. — 2009. — p. 93.

29 Schlaepfer A. V., Birtsch P. A Few Reflections on the Assessment of Evidence by International
Arbitrators // International Business Law Journal/Revue de Droit des Affaires Internationales. —
2010. — Issue 3. — p. 213.
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B cyvacHiit apbiTpakHiil MpaKTUI MXOAH [0 TAraps JOKa3yBaH-
Hs TaKOX iCTOTHO BifIpi3HAIOTbCA OfHE Bifi ofHOro. fIK cBif4aTh mMpoaHa-
nizoBaHi ap6iTpakHi pillleHHs, ap6iTpaXkHi CyAy PO3IILANAIOTh 060B A30K
KO>XHOI CTOPOHMU JI0BECTY CBOI BMMOTY ab0 3anepedeHHs:
— SIK 3ara/IbHUI IPUHIINII TpaBa’’;
— K NUTAaHHA MaTepiaJIbHOrO IIPaBa, a TAaKOXX IMPUHIUII MiKHA-
ponHOI TopriBmi*;
— CYTO K IMTAaHHA MaTepia/JIbHOTO IpaBa*?;
- CYTO fIK IIpoIlecyajbHe NMUTAHHA, AKE BUPIIIYETbCA BiJIOBifHO
JI0 TIOJIOXKEHD apOITPaXKHOTO pernmamenTy (1eit migxip BracTuBMit
npaktuni MKAC npu TIIIT PO*?).
Taxi BigMiHHOCTI y migXomax HMpOAMKTOBaHi CKOpille MpaKTUY-
HUMM IPUYMHAMY, HDK KOHILIENTYaJbHUMU PO3XO/PKEHHSAMU: y TUX BU-
Ha/iKax, KoM MPUHINII 3aKPilIeHO B perliaMeHTi, Ha HbOTO IIIJIKOM 006-
I'PYHTOBAHO IIOCIIAIOTHCS 6e3 HeOOXiTHOCTI BUBEIEHHS 3 MaTepia/IbHOTO
mmpaBa ab0 OKpeMOro OOIPYHTYBAaHHS SK BUSHAHOTO IIPMHIUILY IIPaBa;
AKIO MPVMHIUII y NMPOLieCyaJbHUX HOpMax He OyB 3akpimieHuit (ix e
Mmaso micne y permamenti ICC cBoro 4acy), BMHMKaIa HeOOXiHICTb 00-
I'PYHTYBATHI JIOTO 3aCTOCYBaHH: IIOCMIAHHAM Ha MaTepia/lbHe IPaBo abo
OKPECTIEHHAM JI0TO0 BU3HAHOCTI K IPMHIUITY IIpaBa.
Ha nmamy gyMKy, Lieil OpMHIMI € IPUHLMIIOM IIPOLECYalbHOTO
npaBa i 00’€eKTUBHO He MOXKe HaJIe)XaTH [0 MaTepialbHOTO IpaBa, 1Io Iif-

20 JCC Arbitration Case No. 7645 of March 1995 (Crude metal case). — Pexxum pocryy : http://
www.cisg.law.pace.edu/cisg/wais/db/cases2/957645i1.html; CIETAC Arbitration proceeding,
Award of 8 March 1996 CIETAC Arbitration proceeding (Old boxboard corrugated cartons
case). — Pexxum moctymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/960308c1.html

21 ICC Arbitration Case No. 6653 of 26 March 1993 (Steel bars case). — Pexxum mocrymy : http://
www.cisg.law.pace.edu/cisg/wais/db/cases2/936653i1.html

2 Arbitration Chamber of Paris Case No. 9926 of 2007 / Yearbook Comm. Arbn XXXIII, Albert
Jan van den Berg, ed. (Kluwer 2008) 15-23. — Pesxum gocrymy : http://www.cisg.law.pace.edu/
cisg/wais/db/cases2/079926f1.html

% Tribunal of International Commercial Arbitration at the Russian Federation Chamber of
Commerce and Industry, Award of 9 June 2004, Arbitration proceeding 125/2003. — Pe-
xuM gocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/040609r1.html; Tribunal
of International Commercial Arbitration at the Russian Federation Chamber of Commerce
and Industry, Award of 13 April 2006 Arbitration proceeding 105/2005. — Pexxum gocryy :
http://www.cisg.law.pace.edu/cisg/wais/db/cases2/060413r1.html; Tribunal of International
Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Award
of 27 July 1999, Arbitration proceeding 302/1996. — Pexxum pgoctymy : http://cisgw3.law.pace.
edu/cases/990727r1.html
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JIiTa€ 3aCTOCYBAHHIO /IO BUPIIIEHHSA CIIOPY, a/KE B OCTAHHbOMY BUIIA/IKY
BiH 6V TaKOX Ii/yIsAraB JOKa3yBaHHIO. BaskaHMM € J10ro 3aKpimieHHs y lex
arbitri, a HalI61IbII BUIIPaBIAaHNM CIIOCOOOM TaKOTO 3aKpilICHHS] — BHe-
CEHHA BiINOBiHOI HOPMM J10 ap6iTPaXKHOTO PEITIAMEHTY.

OTxe, 3rafjaHmil IpUHUUIL «actori incumbit probatio» BBORUTDH
B apOiTpakHy IPaKTUKY KOHLeMNLilo TArapss (000B’s3Ky) HOKasyBaHHS,
AKMIL, OfHAK, He 3BOANTBCSA [0 L[bOTO IIPUHIINITY, K Oy/ie BUABIEHO JaJi.

Y mnpaBoBiil Tpaguiii 3araJpbHOrO IpaBa NPUITHATO PO3TJAJA-
TU TATAp JOKAa3yBaHHA Yy ABOX 3HadeHHAX. Ilepine 3HaueHHA CTOCYeThCA
000B’s13Ky IIepeKOHATI OpTraH, IO BUPILIYE CIip, y IPaBAMBOCTI IEBHOI
103Kl 3a pe3ynpraTaMiu posIVIAAy Beiei crpau. Taknit 060B’s130K Ha3u-
BAIOTb «TsirapeM IepeKoHyBaHHs» («burden of persuasion»), BiH monsrae y
HaJlaHHI B Pas3i CyMHIBY IepeBaru CTOpPOHi, 0 3axumiaerbes. JIpyre sHa-
YeHHA CTOCYETbCS 00OB’SI3KY HaJJaHHA HOCTAaTHIX JOKasiB 1A Toro, abu
cripaBa Oyra mepeaHa Ha pO3IVIAL XKypi, a SAKIO Kypi BiICyTHE, — /IS
TOrO, a0y cIpaBa Moria 6yTy pos3ILAHyTa faii. Y LIbOMY 3HaUeHH] TsArap
IOKasyBaHHs BKa3ye Ha 00OB’A30K HaJaTy JOCTATHI HoKasy, 106 mepe-
KOHATM Cyfl y TOMY, 1[0 € BJIaCHE IO PO3IJIANATH, TOOTO HafaTy JOKasy
prima facie, i B jboMy 3Ha4YeHHi BiH € TArapeM HaJaHHA HoKasiB (burden
of production)**.

PosMe)xyBaHHIO TAraps HaJlaHHA [OKa3iB Ta TAraps IEPEKOHY-
BaHHA IIEBHOI0 MipOI0 BifIIOBiZla€ 3alpOIIOHOBAHE y BITYM3HAHIN IIpa-
BOBill HayIli pO3MeXyBaHH: JJoKasyBaHHA Ta fiosefeHHA. C. . Oypca Ta
T. B. Iltopa nifi 0Ka3yBaHHAM PO3yMilOTb peI/laMeHTOBAHY IIPOlieCyanbHy
HiAnbHICTD 31 30MpaHHA, BUTPeOyBaHH i HAlaHHA CYAY JOKasiB cy6’eKxTa-
M, IO 3a UUBIIbHUM IIPOLIECya/IbHIM 3aKOHO/IJaBCTBOM BIIPABi Ha/laBaTu
TOKa3y B KOHKPETHII CIIpaBi Ha Pi3HUX CTAJiAX 1i pOSIIAMY, B TOM Yac AK
IOBeJieHHS ABJIA€ COOOI0 IPOlieC JOKa3yBaHHA Ta pO3yMOBOI i Ipolecy-
aJIbHOI Jis/IBHOCTI, CIIpsAMOBaHOI Ha GOPMYBaHHSA Y CY//ii TepeKOHAHHA B
HOCTOBIPHOCTI IOpUVYHNIX 0OCTaBUH CIPaBY, i Ha it mifcTasi oOrpyH-
TOBAHOCTi BUMOT cTOpoHn*”. Ha posme)xxyBaHHs J0BefieHHA i JJoka3yBaH-

24 Pfitzer J. H. Burden of Proof in WTO Dispute Settlement: Contemplating Preponderance of the
Evidence by James Headen Pfitzer and Sheila Sabune. — Geneva : International Centre for Trade
and Sustainable Development (ICTSD), 2009. — p. 8.

Dypca C. A. Jlokasn i fokasyBaHHA y IMBIIBHOMY Hpolieci : HayK.-mpakT. moci6. / C. . ®ypca,
T. B. ropa ; Lentp npas. gocnimk. Gypcu. — K. : @ypca C. 4., KHT, 2005. — C. 21.
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Hs1 BKasye Takox T. M. Kyuep. loBefieHHs, Ha il fYMKY, € OOIpyHTYBaHHAM
3a JIOIIOMOTOI0 3i0paHMX Ta MOJAHNMX TOKa3iB CBOET IPaBOBOI MO3MILIi**.

Ax sasHavae [x. bapceno, TArap HaflaHHA [OKa3iB y CUCTEMax
3arajbHOro IpaBa 0O3HaYae, 110 0co6a, Ha AKY J10T0 MOK/IaLeHO, IIOBUH-
Ha HaJaT¥ [j0Ka3) Ha HiATPUMKY II TBep>KeHb HPO 0OCTaBUHU CIIO-
py Ta Bci muTaHHA mpaBa Ta ¢$akTy. Y [[bOMY TATap HaflaHH:A HOKasiB
OMM3bKUI 10 3aCTOCYBAHHA CY[y NPUCSHKHUX Y LMBIIBHUX CIIpaBax.
ITpodeciitunit cyyas He TIOBMHEH NepefaBaTy CIPaBy Ha pPO3IJIAJ IPU-
CSDKHMX, SIKIO [TO3VBadeM He BMKOHAHO 00OOB’s3Ky HaJaHHS JOKa3iB.
Tarap nepexoHyBaHH:A, HATOMICTD, NTO/IATAE Y PUSUKY AJIA CTOPOHU, 110
IiC/Is1 OLIHIOBaHHS BCiX JOKa3iB Ta apryMeHTIB, TOZaHUX 060Ma CTOPO-
HaMM, 0co0a, siKa BUPIIIye CIip, BUPILINTD JI0T0 He Ha KOPUCTb TaKol
CTOpOHM?.

Y KpaiHaxX KOHTMHEHTA/JIbHOI CHCTEMM IIpaBa, Ha BiIMiHY Bif
3arajibHOTO IIpaBa, MalKe He NMPaKTUKYETbCSA BUHATKOBO IOCTiIOBHE
NOJAaHHA NOKa3iB, CTOPOHM IOMAIOTh JJOKA3!M fAK MOCTiOBHO, TaK i Of-
HOYACHO i, AK MPaBU/IO, MOJAITh TIIBKA Ti JOKa3M, AKUMU o6rpyHTo—
BYIOTb CBOIO MMO3UIif0. ToMy MOKHa MOTOAUTHUCH 3 JYMKOI0, IO TATAp
INOKa3yBaHHA y 3B’s3Ky 3 I|MM He PO3Ji/IA€TbCA Ha ABi CK/IafoBi yacTu-
HI AK Y 3araJIbHOMY IIPaBi, @ 3BOAUTHCA NIEPEBaXKHO JIO TAraps IepeKo-
HyBaHHA.

A.JI.JIiHHe TaKOX BBA)XA€, 110 0OCAT MOHATTS «TArap HOKa3yBaH-
Hs» ¥ MDKHapOZHOMY KOMEPLITHOMY apOiTpaki BM3HAYAETHCS 3a/IEKHO
BiJI TOTO, 10 AIKOI IPaBOBOI CUCTEMU MM 3B€PTAEMOCH. fIKIIlO MOBa Jifie PO
3MaraJbHMI IPOLIeC, BIACTUBII aMEePUKAHChKill IPAaBOBiil CUCTEMI, TATAp
TOKa3yBaHHA INOEJHYE TATAp NePEeKOHYBaHHA Ta TATAp HaJaHHA JIOKa3iB.
B iHKBi3ULIi/IHMX IpoLIecaX, BAACTUBUX NIPABOBUM CUCTEMAM LIMBiIBHOTO
NpaBa, TATAP JI0Ka3yBaHH:A 3BOJAUTHCA BUHATKOBO O TATAps NEPEKOHY-
BaHHA*. BoHOYAC /151 000X CHCTeM XapaKTePHUIT KOHIeTITyaIbHUI TTifi-
XiZI, BIfiIIOBIZIHO J10 SIKOTO TATAp O0Ka3yBaHHA (IepeKOHYBaHH:) CTOCOBHO

226 Kyuep T. M. Jlokasu Ta OKa3yBaHHA: CIiBBiHOMEHH: TOHATH / TeTssHa MukomnaiBHa Kyuep //

Bicuuxk Buoi papn roctuii. — 2011. — Ne 3 (7). — C. 91.

Barcelo, John J. Burden of Proof, Prima Facie Case and Presumption in WTO Dispute Settlement

/I Cornell International Law Journal. — 2009. — Vol. 42. — p. 27.

28 Linne A. L. Burden of Proof under Article 35 CISG // Pace International Law Review. — 2008. —
Volume 20 — Issue 1. — p. 33.
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opiHi€l 06CTaBMHM Hece TiIbKM OJHa CTOPOHA i BiH He MepeKIaaeThCs 3
OJHIE€I CTOPOHM Ha iHNIY i He PO3MOAIIAETbCA MK HuMK. HediTke posy-
MiHHA LIbOTO iHOAI HMOPOMKye IUTyTaHUHY. Tak, HapUKIaf, apOiTpax-
HUII Cyfl, IKUI PO3IIAHYB cipaBy 3a permameHToM CIETAC, mommikoBo
PO3LIHUB BifICYyTHICTb KOOMepallii CTOpiH y 3’sICyBaHHi IIeBHOTO MUTAHH:
(dakTy AK HEeBMKOHAHHA 0OOMa CTOPOHAMM CBOTO TsAraps HOKa3yBaHH:I
LIbOTO NMUTAaHHA?,

[oromxyrouncek 3 A.JI.JliHHe B TOMY, 1O 3a/IeKHO Bifi BIUIMBY
Ti€l UM {HIIOI IPaBOBOI CUCTEMU Ha MDKHAPOJHUI KOMEPITHNI apOiT-
pax, MOHATTA TATaps NOKa3yBaHHA MOYKE MaTU pisHe HAaIlOBHEHH:, MU
OJJHAaK BUXOJIMIMO 3 TOTO, IO CYYaCHMII €Tall PO3BUTKY MiKHApOJHOTO
KOMEpLIIHOTO apOiTpaxky CBIIYMTD PO B3a€MHe NPOHVKHEHHs IifXo-
IiB pi3HMX IPAaBOBUX CUCTEM Y apOiTpakHiil mpakTuui. 3 1iel npuamHu
y Cy4acHOMY MI>KHApOLHOMY KOMepLilfiHOMY apOiTpaki BUIiIeHHS y TA-
rapi JoOKa3yBaHHs TATaps IePeKOHYBAaHHA (JJOBEeHH) Ta TAraps HaJaH-
HS JJOKa3iB BUJIA€TbCA MOXX/IVIBYM HAaBiTh y TUX apOiTpa’KHUX CUCTEMaX,
AKi copMoOBaHi Iif BIIMBOM POMaHO-TepPMaHCHKOI IPaBOBOI CUCTEMI.
B ap6irpaxkHilt mpakTuii Takuit MOAIN PifKo MPOCTEXYeTbCA ¥ GopMy-
JIFOBAaHHX apOiTpaXKHUX pillleHb, X04a JI0TO BIUIUB BUSBIISETHCS TOCUTD
yiTko. Ha KI040By BiIMiHHICTD MDK MMM HOHATTSAMM BKasye Te, 11O
€IVHUM, X04a /i KPUTUYHUM, HETaTYBHUM HAC/IiJKOM HEBUKOHAHHs CTO-
POHOIO TATapsA JNOBENEHHA € PillleHHA NPO BifICYTHICTb CTBEPIKYBaHUX
00CTaBIH, HEBUKOHAHHA OOOB’SI3Ky 3 HaflaHHs [JOKasiB MOXKe IOTALTH
3a CO00I0 HACTAHH {HIMX HeTaTMBHUX HACIifKiB. [IpOHMKHEHHS Hpak-
TUKM 3aCTOCYBaHH IIYX HETAaTMBHUX HACTIIKIB 13 apOiTPaXKHUX CUCTEM,
10 iCTOPMYHO 3HAXOAVINCH IiJ] BIVTMBOM IIPaBOBOI TpaAuliii 3aralbHOTO
paBa, B apOIiTPaXKHi C1CTeMU KOHTMHEHTANBHOTO [IPaBa, CBIYNTD PO
yHidikanito migxonis o po3yMiHHA TATaps OKa3yBaHHS B MDKHapOIHO-
MY KOMepLiiIHOMY apOiTpaxi.

I[Tonpu Te, 1110 y 6araTbox apOiTpaXKHMUX CHCTEMAX Jii€ IPaBUIO PO
Te, 10 Y BUITA/IKy HeHaJIaHH:A CTOPOHOIO JI0Ka3iB CIipaBa MOBMHHA Oy TV BU-
pilreHa 3a HassBHMMU foKasamu (cTarTsa 30(3) ApOiTpa>kHOTO peraMeHTy
IOHCITPAJI, crarrsa 42(6) Permamenty MKAC npu TIIIT Ykpainu, § 31(5)

#9 CIETAC Arbitration proceeding, Award of 14 February 2007 (Bellows forming machine
case). — Pexxum gocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070214c1.html
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Permamenty MKAC npu TIIIT P®*°), B apceHani ap6iTpa>kHOTO CyRy € i
inmmi, 6inb1 mieBi 3aco6m. Ix Moy<HA BUBECTH i3 3ara/jIbHMX 3acaj] aBTOHOMIl
ap6iTpiB y BupillleHH] NMPOILleCyaIbHNX MNUTAHD | IUTaHb JOKA3yBaHHA, a
iHKO/IM BOHM 3aKpiIUIeHi B apOiTpa)KHNX perlaMeHTax, iHIIX JOKYMEeHTaX,
1[0 BM3HAYAIOTh IIOBHOBAXEHHs apbiTpa (HalpuKIaz, B akTi PO MOBHO-
Ba)KeHHs, IepefdadeHoMy crarTelo 23 ApbirpakHoro pernmamenty ICC),
a TaKoX 6e31ocepeHbO Y 3aKOHOJABCTBI 3 MDKHAPOJHOTO KOMEPLIITHOTO
ap6itpaxy. Tak, ctarta 41(7) AHIIIICBKOTO 3aKOHY IO apOiTpak mepey-
6agae Taki HAC/TifKY I/ CTOPOHN, SIKA He BUKOHA/Ia 000B sI30K 3 HaJaHHsI
IOKasiB: (a) CTOpOHA-TIOPYLIHMK MOXKe OYyTI [030aB/IeHa IIpaBa [IOK/Iaja-
TICS Ha Oyfb-siKe 3 TBEpKeHb ab0 Marepias, sAKi OyIy IpefMeToM TaKoi
BuMory; (6) HeCIPUATIVBUIL BUCHOBOK BHACIIOK TAKOTO HEHaflaHHS; (B)
yXBaJ/IeHHs apOiTpakHOTro pillleHHs Ha OCHOBI MaTepiaris, ki 6y/1u Hamex-
HVIM YMHOM HaJjaHi; (I) po3mozin ap6iTpaXKHUX BUTPAT TAKMM YMHOM, I1{00
Iie BpaXOBYBaJIO HAC/IIKY HeBUKOHAHHs BUMOr™',

B ap6irpaxi 3a Permamenrom 3 MixuapogHoro ap6irpaxy ICDR
TaKOXX MO>K/IMBOIO peaKIlielo Ha IMIOPYIIEHH CTOPOHOI HaKasy apOiTpax-
HOTO CyRy IIPO HaJaHHA NOKa3iB € HECHPUATAMBUI BUCHOBOK Ta BPaxy-
BaHH: Takol IOBeAiHKY Iij] 4ac po3nofiny apoiTpakHux BUTpar (cTarTs
8(b) Hacranos ICDR 3 06Mminy indopmariieto Ta crarts 21.9. Permamenty
3 MbxHapozpHoro apbirpaxy ICDR).

I Kay¢dpman-Konep Ta ®. Bepy BBa)KaioTh, 1J0 y BUMAJKY HEBUKO-
HaHHs CTOPOHOIO HaKa3y PO HalaHHI JOKa3iB, apOiTPaKHUIT CY Ma€ Ipu-
HaliMHi TpM afnbTepHATUBN: 3BEPHEHHS 10 IeP>KaBHOTO CYAly I IIPUMYCO-
BOTO BUKOHAHHS HaKa3y; HeCIPUATINBUI BUCHOBOK; IIepeK/IaJIeHHs TAraps
IoKa3yBaHHs Ha CTOpoHy-mopyrHuKa®?, I, A. [llemenin BBaXkae, 110 apoit-
POKHMIT CyJl MOXX€ TaKOXX 3aCTOCYBaTM MEHII CYyBOPMII, HDK 3BMYAIHUIA,
CTaHJAPT [O0Ka3yBaHHA (CTAHAAPT prima facie 3aMicTh cTaHAAPTY OanaHcy

0 PeraMeHT MeXX/[yHapOHOTO KOMMEpPYECKOTO apOUTPaXHOro cyAa mpyu ToproBo-mpombiii-
nenHolt manate Poccuitckoit Pegepauni, yreepxaensiit npukasom TIIIT PP or 18 okrs6ps
2005 roma Ne 76 ¢ M3MEHEHUAMM U JOIOMTHEHNAMY, BHeceHHbIMM npukazoM TIIII PO or 23
nions 2010 roga Ne28 1 npukasom TTIIT PO ot 8 Host6pst 2013 roga Ne78. — Pexxum mocTyty :
http://www.tpprf-mkac.ru/ru/lregl/reglrus

1 Arbitration Act 1996. — Pexxum poctymy: http://www.legislation.gov.uk/ukpga/1996/23/data.pdf

2 Kaufmann-Kohler G. Discovery in international arbitration: How much is too much? / Gabrielle
Kaufmann-Kohler, Philippe Bartsch // Zeitschrift fiir Schiedsverfahren. — 2004. — Heft 1. —
p-21.
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JIMOBIpHOCTeI1) fIK peaKIilo Ha HeBMKOHAHHS OfIHIEIO 31 CTOPiH 000B’A3KY 3
HaJlaHHsI JOKas3iB*>. 3 TaKMM TBEPIKEHHIM CK/Ia/{HO OTOfJUTHUCD, OCKITIbKI
CTaH/APT JJOKa3yBaHHS HABPsZ 4/ MOYKHA BBXATI TaKUM, 110 MOXKe Oy T
3MiHeHMI! Y BifjIIOBiAb Ha Aiil cTopoHu. BiH 3ameXXuTsp Bifj 06cTaByH, SIKi Iif-
JIATal0Th BCTAaHOBJIEHH!IO. KpiM TOrO, CTaHfapT prima facie € craHzapTOM BU-
KOHAHHA TATaps HaflaHHA [JOKa3iB, a He B LIJIOMY CTaHIapTOM JJOKa3yBaHHA.

[loyaTkoBMii TArap MOKa3yBaHHA IIOK/IAfA€TbCsA Ha II03MBaya,
AKUIT 30008’ 13aHNUIT HAJJaTU OKa3U prima facie, TO6TO FOCTaTHI AJIA TOTO,
abu iHiniroBaTu CIpaBy i 3BepHYTUCA [O BifIloOBiZa4ya IO 3allepedyeHHs.
BapTo BigsHauuTu Te, 0 y MPAaBOBUX CUCTEMAX TePMIH «prima facie» He
Ma€e OJHO3HAuYHOTO TIyMaveHHs. B ofHOMY 3 Halibinbll BXXMBaHMX 3Ha-
4eHb, CTOpPOHa ([103MBaY) € TaKOIo, 1[0 HaJajIa [OKa3uU prima facie, sKio
TaKMX J{OKa3iB JOCTaTHBO, abu cripaBa Oyyia BapTa po3rysify. Y KaTeropisx
3araJIbHOTO IIpaBa I O3HAada€, IO MOYATKOBUII TATAp HaJaHHA JOKa3iB
T03MBaYeM BUKOHAHMI i CyJ MOYKe TIEpENTH O OLIiHIOBAHHSA TOTO, YM BU-
KOHAHMII TATap NE€PEKOHYBAHHA. Y IPYTrOMY 3 HAIOIIMPEHIIINX 3HAY€Hb
prima facie o3Havae, 1110 O3MBavYeM HaJJAHO OCTATHBO JIOKA3iB /IS TOTO,
a0y CyJI IPUIILIOB /10 BCHOBKY, Ha IiATBEPYKEHH AKOTO HafJaHO 10Ka3M,
AKIO TiMbKM BiJIIOBifla4 He HA[JaCThb JOKa3MY, AKi CIIPOCTOBYIOTD 11i BICHO-
BKI. Y 1IIbOMY APyroMy 3Ha4€HHi, Ha IyMKy HayKOBI|iB, MOXKe JITM MOBa
PO MOMEHT IepeKIajieHHA TAraps [OKa3yBaHHA Ha iHIIY CTOpoHY> .
A.JI.JIiHHe TaKOXX BBaXka€, IO MIC/IA TOTO K CTOPOHA, Ha AKill JIEXUTD
000B’s130K [JOKasyBaHHs, Hafja/la JOKa3M prima facie, TArap HoKa3yBaHHs
HepexXoanTh 1o iHImoi cropoHn™. Tarap foka3yBaHHA He IepepOo3IOfia-
€TbCs B IIOBHII Mipi BHACTIiIOK HaflaHHA [JOKa3iB. 3 IBOX €/lIeMEHTiB TATa-
PA BOKa3yBaHHA TATap NOBENEHHA HE € TAaKNUM, 110 IEPEHOCUTHCA 3 OFHIEl
cTopoHM Ha iHmy. OLiHIOBaHHA BUKOHAHHSA TATaps NEPEeKOHYBaHHA Bifl-
OyBaeTbcs IiJ| Yac OLiHIOBaHHA apOiTpaXKHNMM CYZOM BCiX JJOKasiB y cripa-
Bi Ta yXBajieHH pilleHH:A. HaToMicTb TArap HaaHHA JOKa3iB IepeK/ajia-
€TbHCA Ha iHIIly CTOPOHY, SAKIIO 0c006a, Ha SIKiiT IEPBUHHO 6yB TAaKUI1 TATAp,

233 [llemenun []. A. VI3aMeHeHMe CTaHAPTA TOKA3bIBAaHMA B MEX/TYHAPOJHOM KOMMePYeCKOM apou-
Tpaxke // HoBble rOpPM3OHTHI MEXX/YHAPOHOrO apbuTpasa. Brim. 1: ¢6. 1. / oy pex. A. B. Aco-
ckoBa, H. I. Bunkosoii, P. M. Xogsikuna. — M. : VIndorponuk Menna, 2013. — C. 192.

4 Herlitz, Georg Nils. The Meaning of the Term «Prima Facie» // Louisiana Law Review. — 1994. —
Volume 55, Number 2 — p. 397.

2 Linne A. L. Burden of Proof under Article 35 CISG // Pace International Law Review. — 2008. —
Volume 20. — Issue 1. — p. 44.
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Hajana fokasu prima facie. ClpaBeMBiCTh TaKOTO BUCHOBKY HifATBep-
IDKYETBCS TUM, 1[0 CaMe JIiIle HaJlaHHs ToKasiB prima facie, T06To 06csry
IOKa3iB, HEOOXiHOrO I iHINI0BaHHS CIIPaBU, He FapaHTY€e YXBaJCHH:
ap6iTpaXKHMM CyIOM pillleHHs Ha KOPUCTH [I031Bava, sAKIO BifIoBigaY He
Ha/IaB JKOJZHMX HOKasiB. ApOiTpaXkHi perlaMeHTH Ta 3aKOHOJJaBCTBO IIPO
apbiTpax, K BXKe 6yno 3a3HAYEHO, iHOAI CIleliaIbHO BKAa3yIOTh Ha Te, 1[0
HaCJIi/IKOM TaKOTO HEIIOfIaHH: € PO3IJIAJ CIIPABU 3a HaJJaHMMU JJOKa3aMI,
a He aBTOMAaTMYHe yXBajleHHs pillleHHs Ha KOPMUCTb II03MBaYa.

Ax crpasemuBo Binsnauae [x. Ilgituep, y kpaiHax 3araabHOro
IpaBa BUKOHAHHS CTAHJAPTY prima facie He TsATHe 3a cOO0I0 aBTOMATNY-
HO JOCTAaTHOCTI JOKasiB /I TOro, abu cripHa obcTaBuHa Oyna BU3HaHa,
HaBiTh SIKIIO ONOHEHT BMPIINTDb HEe HaJlaBaTy BifinoBifi. BiH posrianae
IBa piBHi OKa3yBaHH: NEPLINII PiBeHb — CTAHAAPT prima facie, BUKO-
HaHHS KOro 3abesliedye po3IVIAf CIPAaBU 11O CYTi; APYIMIl — CTaHAAPT
IIEPEKOHAHHA Y TOMY, IO CTBEP/KYBaHE € IPABJOK. Y IPaBOBUX CUCTE-
Max 3araJbHOTO IIpaBa BUKOHAHHA CTaHIAPTY prima facie cBifUUTDH 1mpo
BIMKOHAHHs 000B’s3KY 3 HaJjlaHHA fokasi. Komy mosmBau HamaB jjokasn
prima facie, BifnioBija4 Hece TArap IOJAHHSA [OKa3iB [yIA 3amepedeHHs i,
TaKUM 4MHOM, Ha fyMKy JIx. [1dituepa, TArap nogaHus fokasis nepexsa-
TA€ETbCA Ha BifnoBifaya. B KiHIleBOMY pe3ynbTari TArap nepeKoHyBaHHA
BMKOHYETBCA TiC/IA TOT0, IK BUKOHAHO TATAp NOfIaHHA [NOKa3iB, i 3anmina-
€TbCs Ha Tiil CTOPOHI, sIKa CMIOYATKy Hec/a TATap MoflaHHA foKasis. Takum
YYHOM, fIKIO TATAp IEPEKOHYBAaHH:A HE3MIHHMI i JIEKUTb Ha Till caMiit
CTOpOHI, TATap IOJAHHA JOKa3iB IEpPEeKIaJacTbCA 3 OJHIEI CTOPOHM Ha
inmry. TpapuiiitHo cTaHfapT prima facie CIyrye MeTi BCTAHOB/ICHHS, KON
cIlpaBa MO)Ke 3pyIINTH 3 a3, B sAKiil I03MBa4 HOBVHEH HaJaTU OPraHy,
1[0 BUPILIYE CIIip, KOKa3y Ha MifATBep/KeHHs [030BY, i nepeiitu y ¢asy,
y SIKill BifTIOBifay IOBVHEH HaflaTy OOIPYHTOBaHe 3allepedeHHsA. 3aCTo-
CYBaHHs CTaHJAPTy prima facie nepepn6adae, 1o TpuOyHan BUPIIIYeE, YU
HaJaB I03MBay prima facie apryMeHTH; AKILO TaK, TO BiAIOBigady Hazga-
€TbCA MOXK/IMBICTD 3allepe4MTV IIPOTU TBEP/)KEHb II03MBava; AKIIO BiH
HEI0 CKOPUCTABCH, IOMY Ha/Ia€ThCAI MOXK/IMBICTh HaJaTU MiTBEPI>KEHHA
CBOIM 3amepeueHHsIM> .

¢ Pfitzer J. H. Burden of Proof in WTO Dispute Settlement: Contemplating Preponderance of the
Evidence by James Headen Pfitzer and Sheila Sabune. — Geneva : International Centre for Trade
and Sustainable Development (ICTSD), 2009. — p. 5, 8.
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Y cmucreMax IUBIIBHOTO IpaBa TATAp MOKA3yBaHHA Ma€ OfHE
3HAUEHH, sIKe IO/ATae B 00OB’SI3Ky HaJaTH JOKa3U /i1 OOIPYHTYBaH-
HA CBOIX TBep/KeHb. Taka iHTepmpeTalisa OinbIIol Mipolo BifmoBimae
TATApIO IEPEKOHYBAHHA y 3araibHOMY npaBi. OCKiNbKM y cuCTeMax LK-
BIIBHOTO IIpaBa BifCyTHA Tpajulis BMUIiIeHHS ¢dasu JOIYCKY CIpaBU
IO CIyXaHHA XKypi, Y TpafguLiilHOMY Ji/IA 3arajJIbHOTO IpaBa 3Ha4YeHHI
KOHLIENIIis crpaBy prima facie (prima facie case) B cucteMax IMBiIbHOTO
npaBa BifcyTHA. OCKiIbKM B CICTEMaX LIMBiIbHOTO IIpaBa BifICyTHI Ipo-
LecyaabHi 3acobu a1 mepeBipkm TOro, uu Oynu Cymy HajjaHi ZocCTaTHi
TOKa3y I MPUMHATTA PillleHHA, YiTKe BUINEHHs aHa/li3y JOCATHEHHA
CTaHAPTy prima facie Ajis Lineil IPOJOBXKEHHS POSI/IALY CIIPaBM He Ma€e
TaM IPAaKTUYHOTO 3HAYEHH ™.

JlowifbHO B3araji poO3I/NAaTU CTaHAAPTU JOKAa3yBaHHA Ha JBOX
PIBHSAX: CTaHNAPT prima facie, AKUII BU3HAYAE, KOMU CIiJi BBaXXAaTU BUKO-
HAHUM TATAp HaJaHHA JIOKa3iB, Ta CTAHMAPT BJIacHe HOBefleHH: (y Mix-
HAapOJHOMY KOMEpLiifHOMY apOiTpaxi, AK IpaBWIO, CTaHAAPT OajaHCy
JIMOBipHOCTeI1), IKMIT BU3HA4Ya€, YU BUKOHA/IA CTOPOHA CBill TATap foBe-
IIeHHs, i BUKOHAHHS SIKOT0 MO)Ke OYTJ BU3HAa4Y€He TiIbKY 3a pe3y/ibraTaMi
PpOSIIIANY BCi€l cripaBu.

TakyM 4MHOM, 3HIDKEHHA CTaHJAPTY /IOKa3yBaHHA He MOXKEe PO3-
IJIAATACA AK peakllia apOiTpaKHOro CyJy Ha HEBMKOHAHHS CTOPOHOIO
060B’3KYy 3 HaJjlaHHA JoKa3iB. HatoMicTb Takolo peakiiiero Moxxe 6y T BI-
TpeOOBYBaHHsI JOKA3iB i 3BepHEHHS 3 I[i€I0 METOIO I10 JOIIOMOTY [0 KOM-
NIETEHTHMX OPTaHiB JeprKaBu.

OckinbKu apOiTpaXKHMIT Cyl CaMOCTIIHO He MO>Ke BIATUCS JO 3a-
XOZiB 3 IPUMYCY, BiH MOXXe 3BEPHYTHUCS 1O KOMIIETEHTHOTO CYAY a00 Ha-
IaTy CTOPOHI /J03BiN Ha 3BepHeHHs. [liiicHO, y 6araThox KpaiHax Cyx 3a
MiceM apOiTpaXkKy YIIOBHOBa)KEHMII CIPUATH apOiTpa)KHOMY pOSILALY,
B TOMY 4MC/Ii IIUIAXOM 3000B’sI3aHHA CBifIKiB 3’ ABUTUCA Ha CIyXaHHA Ta
HajaTy foKyMeHTH (CTaTTsA 43 AHIIIICHKOTrO 3aKOHY PO apbiTpax, crar-
T 184(2) IIBeiiriapcbKoro 3akoHy Ipo MDKHapojHe NpMBaTHe NPaBo>®,
§ 1050 LuBinbHOTO MpolecyanbHoro Kopekcy ®PH, crarta 27 Tunosoro
3axony IOHCITPAJI). BogHovac, 3Bakarouy Ha BiCyTHICTb MOSUTUBHOI

#7 Tam camo. — pp. 9-10.

% Federal Statute on Private International Law of Switzerland. — Pexxum goctymy : https://www.
swissarbitration.org/sa/download/TPRG_english.pdf
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IPaKTVKN i3 CIPUSAHHS lep>KaBHUX CYAiB apOiTpa>kHUM PO3ITIALAaM Y LIUX
NMTAHHAX, 10 TAKMX MEXaHiI3MiB BIAI0TbCA BKpall PifiKo.

[HUIMM HaCIiIKOM HEBMKOHAaHHs OOOB’SI3KYy 3 HaflaHHs JOKa3iB
MO)ke OYTH TaK 3BaHMIl HeCIPUATIVBIUI BCHOBOK, MOXK/INBICTD 3aCTO-
CYBaHH: IKOTO IpsMO IepefdadeHa crartsamu 9.5 ta 9.6 Ilpasun IBA, a
iHozi 3akpirieHa B apOiTpaXKHUX perlaMeHTax Ta, 3pifKa, Y 3aKOHO/aB-
CTBi 3 MD>XHapOJHOro KOMepIiltHOTo apbiTpaxy (Hampukiaz, B AHIII-
CbKOMY 3aKOHi Ipo ap6iTpaxk). 3MicT KOHIeMIil HeCIPUATINBOIO BIC-
HOBKY (adverse inference) monsrae y mpasi apOiTpakHOTO CYAy HiifiTH
Yy BUIIQJKy HEHaJlaHHA CTOPOHOIO JOKa3y BMCHOBKY Ha KOPMCTb iHIIOI
CTOPOHU TIPO Te, 1[0 TAKUM HeHaJaHUM JO0Ka30M MiATBepAKYIOTbCS 06-
CTaBMHY, 1IJ0 CyIlepedyaTh iHTepecaM CTOPOHM, AKa He Hajjana lokas. [Tpu
1[bOMY BXK/IMBO Bif[3HAYNTH, 1[0 HECTIPUAT/INBUIT BUCHOBOK MOXe 0y Tn
3aCTOCOBAHO IO CTOPOHM, SIKa He Hece Tsrap HOBefeHHs 00CTaBMHI,
OCKIJIbKYM HeHaJaHHs I0Ka3y 00CTaBMHM CTOPOHOI0, Ha SIKY MOKJIafieHO
TATap il JOBefleHHs, caMe 10 cobi Mae HaCTiJKOM BM3HAHHs 00CTaBMHM
HeJl0BEefIeHOIO.

ApbiTpaxkHa IpaKkTUKa HiJTBEPIPKY€E 3aCTOCYBaHHA HECIIPUATIN-
BUX BUCHOBKIB. Tak, y crpaBi 1999 poky, po3rsaHyTiit 3a ApOiTpakxHuM
pernamenToM ICC, HeBUKOHAHHA CTOPOHOI0 BUMOTH apOiTpa)KHOTO CYAy
IIpO 3a7y4eHH:A CBIifIKiB i3 HaBeJeHHAM BUIIPABIAHb, AKi He 6ym/1 BU3Ha-
Hi apbiTpa)KHMM CYLZOM HepeKOHINBMMI, CTA/IO MifICTABOIO [/Is1 HECIIPHU-
ATIUBUX BUCHOBKIB IIPO 3MiCT JJOMOBJIEHOCTEN, JOCATHYTUX Ha 3yCTpidi,
CBinKiB AKOI CTOpOHA He 3amy4naa®.

IJI1 HeCHpUATIMBOIO BUCHOBKY CaMoOro jmiie (akTy HeBUKO-
HAHHS CTOPOHOIO PillleHHs apOiTPaKHOTO CYAy PO HaJaHHS 3allMTaHUX
mokasiB HegmocTaTHbO. HeoOXiZHOW yMOBOM € JIOTIYHMII 3B’5130K, SIKMIl
O TO3BOJIAB AiITH TaKOTO BMCHOBKY. ApOIiTpa)KHMII Cyj He MOXe IIpo-
CTO B3ATU Ha Bipy TBEpP/I>)KEHH iHIIIOI CTOPOHM, AKIIO HEHalaHHA NOKa3iB
MO)Ke BKa3yBaTy Ha MHOXXVHY BapiaHTiB 1ieBHOI o6cTaByHu. Tak, y crpasi
2007 poky, po3r/aHyTiii 3a permamentoM SCC, apOiTpaxkHnit cyy He 3Hait-
IIOB 33 MOJK/IMBE 3aCTOCYBaTV HECHPMATIMBUII BUCHOBOK IIPO PO3Mip
30MTKiB Ha Tiil MifCTaB, 1[0 CTOPOHA HE3aJOBI/IbHO 3[i/ICHIIA POSKPUTTS

#?JCC Arbitration Case No. 8547 of 1999. — Pexxum focrymy : http://www.cisg.law.pace.edu/cisg/
wais/db/cases2/998547i1.html

110



F'AaBa 3. TArap AOKQ3YBAHHS Y MDKHAPOAHOMY KOMEPLLIMHOMY apBiTpaxii

TOKYMEHTIB, sIKi MOI/IM 6 [OIOMOITY BCTAaHOBUTY TOYHY CYMY, OCKITIbKI
«iCHyBaHHsI CaMIX JIMIIE ITiI03p HEZOCTaTHbO» .

Hecnpmarnusmit BUCHOBOK, Ha AyMKy K. IliHKCTOHA, HE MOXe
OyTH 3aCTOCOBAHO y BUIIQIKy HeHaJaHH: 3alUTaHOI BinnoBifHo o Ilpa-
By IBA Kareropii JoKyMeHTiB, OCKi/IbKM JI/IS 3aIIUTY KaTeropii JoKyMeH-
TiB HEOOXiHO JIMIIe «OOIPYHTOBAHO HMPUIYCKATH iX iCHYBaHH:», TOOTO
BificyTHI joKa3y icHyBaHHA LMX HOKyMeHTiB**'. 3 Takol0 TOYKOIO 30py
CK/IafiHO noroauTuch. Ha Hamry yMKy, CTOPOHa, y IKOI 3alIMTaHO OKpe-
MMI JOKYMEHT, TAaKOXX MO>Ke OOIPYHTOBAaHO HMOCMIATICD Ha JI0TO HeicHy-
BaHHS, 2 iCHYBaHHA I1eBHOI KaTeropii JJOKyMeHTiB Mo>ke Oy TU IifiTBepKe-
He 3 BJMCOKOIO /IMOBIpHICTIO (HAaIIpMKIIaf, SKIIO MOBa Iifie Ipo OaHKIiBChKi
BUIINCKY). YMOBY, 3a SIKVIX HECIIPUATIMBUIL BUCHOBOK MOXe OyTy 3pobiie-
HO CTOCOBHO 3MICTy 3allMTaHOTO JOKyMeHTa abo Kareropii JJOKyMeHTIB,
3ajIeXKaTh JIMIIE Bijj JOriYHOI MiJCTaBHOCTI TaKMX BMCHOBKIB (JIOTi4HMI
KOMIIOHEHT) Ta BICHOBKY IIPO BiICyTHICTb IOBa)KHMX IPUYVH I HEHa-
IaHH: JOKYMEHTIB (IpoljecyanbHui KOMIIOHEHT).

Ha gymxky I. Kaydman-Konep Ta @. bepua, HecnpuATINBuil BUCHO-
BOK Yy IeSKNX BUIIAJKaX He € JOCTAaTHIM 3aco00M. Y TMX BUIIafIKaX, KOII
CTOpOHA He MOXKe OOIPYHTYBaTH CBiil 11030B 6e3 JJOKYMEHTa, SIKMUIi, K
CTBEPIKYETHCSA, 3HAXOAUTHCA Y BONOAIHHI iHIIOI CTOPOHM, CaMUII JINAILIEe
HeCTIpUATIVBUI BJMCHOBOK, 3POOJIEHMIT BHACTIZOK HEHAJaHHA IIbOTO
JIOKyMeHTa, He MO)ke OyTH JOCTAaTHIM IIg OOIPYHTYBaHHHA II030BY ab0
3alepedeHHs, IOA0 AKMX >KOZHOTO iHIIOro fokasy He icHye*. Take 3a-
CTepeXXeHHs, Ha HAIy IYMKY, MO>KHa BIIKMHYTH, AKIIO OpaTi JO yBaru
3aIIPOIIOHOBAHY HaAMI YMOBY J/Ls1 BUTpeOyBaHHsI JOKas3iB, a caMe, HaJJaHH:
IOKasiB prima facie CTOPOHOM, 5IKa 3BEPTAETHCS 13 3amuToM. SIKIO Taki
IOKa3) HaJaHO [i0 3aIIUTY JJOKa3y, KUl y IIOJa/IbIIOMY He 6Y/I0 HaJjaHo,
HeCIPUATIVBUI BUCHOBOK Bijj TAKOrO HEHaJaHHS @X HisAK He MOXe OyTu
€VIHVM OOIPYHTYBaHHAM (fokasoM). OCKiIbKM HeCIIpUATINBI BICHOBKY

20 Stockholm Chamber of Commerce Arbitration Award of 5 April 2007 (Pressure sensors case). —

Pexxum pocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070405s5.html

Pinkston J. The Case for a Continental European Arbitral Institution to Limit Document

Production / Jarred Pinkston // Austrian Yearbook on International Arbitration. — 2011. —

p- 94.

2 Kaufmann-Kohler G. Discovery in international arbitration: How much is too much? / Gabrielle
Kaufmann-Kohler, Philippe Bartsch // Zeitschrift fiir Schiedsverfahren. — 2004. — Heft 1. —
p-21.
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€ HaC/liIKOM HeBUKOHAHH: 000B 3Ky 3 HaJlaHHsI JOKa3iB, a Takuil 0608’11
30K, SIK MU B)K€ paHillle 3a3Havajiy, BUHUKAE Y CTOPOHM Ti/IbKM ITiC/IA Ha-
IaHHA [OKa3iB prima facie CTOpPOHOIO, IO Hece TArap IepeKOHYBAHHSA i
3aIUTYeE Y iHIIOI CTOPOHM OKA3M, MO>KHA TOBOPUTIA, 11O Iie € TAKOXX Heob-
XiJHOI YMOBOIO /Il TAKMX BUCHOBKIB.

OkpeMoO Bifi HECHPUATIMBUX BUCHOBKIB JlesIKi HAyKOBILi CXWIbHI
PO3IJIAAATY TAaKOX iHIII peakilii apOiTPaXKHOTO Cylly Ha HeHaJlaHHA JOKa-
3iB. I. Kaypman-Konep ta ©. bepu 3asHauarors, 1[0 HaBiTh AKIO HECIIPH-
ST/IVBIL BUCHOBOK He 6Y710 3p06/eHO, II0BeTiHKa CTOPOHI, sIKa HOJLITA€ Y
HEHaJJaHHi J0Ka3iB, MOXKe Ha IIPAKTULI MaTy HAC/TiTKOM HEraTVMBHUI BIUIVB
Ha OL[{HIOBaHHs apOITPKHIM CYZOM Ho3uiii I1iel croponn. HasiTs Bpaxo-
BYIOYM Te, 1IJO HETaTVBHA OLiHKA € MEHII BaroMol0, HDK HECHPUATINBUI
BICHOBOK, BOHA TaKOX CIPaB/Isi€ 3Ha4YHMUIM BIMB**. Ha Haury JymKy, Bu-
TileHHA AKMXOCh OKPEMMX HETaTMBHMX OLIIHOK He € BUIIpaBJaHuM. binbire
TOTO, AKIO TaKa HETaTMBHA OIIiHKA € EMOLIITHOK peaKIi€l0 Ha MOBEiHKY
CTOPOHIU, TO Biff Hel C/IiJ] yTPUMATHCh SK Bifi IPOABY YIEPEIKEHOCTI.

SIx oxpemmit migBNJ, peakiiil Ha HeHaflaHHA JJOKa3iB iHOMI po3IyIs-
JAIOTh TAKOXK IIepeKIaJieHHsA TArapsA JOKa3yBaHHA Ha CTOPOHY, fIKa Mae
TOCTYII J10 JOKa3y, OffHaK He Hagasa ioro”*. Ile pimenns, Ha fymky I. Ka-
ypman-Konep ta ®.Bbepua, Mae Taki >x mepeBary, K i HeCIpUATIMBNIL
BJMCHOBOK. BOHO, OfjHaK, He IOBMHHE BUKOPMCTOBYBATUCh, KOMM CTOPOHA
IiMICHO He Majia MOYK/IMBOCTI HaZaTy JOKa3, HeOOXigHMII I BUKOHAHHA
TArapsi OKa3yBaHHsA, HAIIPUKIIAJ, SKIIO 3alMTaHi JOKyMeHTU Oy/Iu 3HM-
eHi**. 3 BICHOBKOM IIPO MOXK/IMBICTD IIepeK/IafieHHs TATapA JOKa3yBaH-
H:A CKJIaJTHO IIOTOIUTHCB, aJKe AKII0 MOBa Jifie PO TATap MePEKOHYBaHHS,
TO BiH, 5IK Oy/I0 BKa3aHO paHillle, 3a/IMIIAETHCS HE3MIHHO Ha Tiil CTOPOH,
sIKa HeCJIa JI0To BiJf MOYaTKy. Ko X MOBa Jijje IpO TATap HaflaHHA JOKa-
3iB, TO L€l TATAp CTOPOHA fK Pa3 i He BUKOHAJIA, BHACTIJOK YO0 IOCTA/I0
IIMTAHHA PO Peakiito apOiTpakHOTO Cyxy.

3 Kaufmann-Kohler G. Discovery in international arbitration: How much is too much? / Gabrielle
Kaufmann-Kohler, Philippe Birtsch // Zeitschrift fiir Schiedsverfahren. — 2004. — Heft 1. — p. 21.

24 llemenun J]. A. VI3MeHeHMe CTaH#APTA JOKA3bIBAHNUA B MEXX/YHAPOJHOM KOMMePUeCKOM apou-
Tpaxke // HoBble TOpM30HTbI MeXAYHAPOLHOro apOuTpaxa. Beim. 1 : ¢6. cr./ mop pex. A. B. Aco-
ckoBa, H. I. Bunkosoit, P. M. Xopsiknaa. — M. : VIndorponuk Meana, 2013. — C. 195.

> Kaufmann-Kohler G. Discovery in international arbitration: How much is too much? / Gabrielle
Kaufmann-Kohler, Philippe Bértsch // Zeitschrift fiir Schiedsverfahren. — 2004. — Heft 1. —
p-21.
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Hapewri, ocTanHiM iHCTPYMEHTOM, AKMII MOXe 6yTM BUKOPMUC-
TaHUN fK peakllis Ha HeHaflaHHA NOKas3iB, OHAK AKNII caM He KOMIIEH-
Cye Lieli JOKas, € MOX/IMBICTb BpaxyBaHHs HefloOPOCOBICHOI ITOBeNiHKM
CTOPOHMU IIpU PO3IOALI ap6iTpaXKHNX BUTPAT, B TOMY YMC/I TUX, AKi BU-
HUK/IM TIPU Ofiep>KaHHi ToKasiB abo mos’s3aHi 3 Humu. IIpaBo ap6irpis
BIATUCS O TAKUX [iit mpsimo nepenbadene [Ipasumamm IBA (crarts 9.7).
Lleit 3aci6 Moxke O6YTU BUKOPUCTAHUII TAKOX fAK JJOZATKOBMUIA, TOOTO pa-
30M i3 HECTIPUATIMBUMIY BYICHOBKAaMM, OCKiZIbKY BiH He € KOHKYPYIOUMM
3a pesy/nbTaTaMy 3aCTOCYBaHHA. Ilok/IajleHHsA Ha CTOPOHY, KA, HA TYMKY
apOITpaXKHOTO Cy[y, HEHA/IeXHUM YMHOM BMKOHYBajIa CBOI 00OB A3KM 3
HaJaHHS [OKa3iB abo 37I0BXXMBaIa CBOIMU IIpaBaMy y HOKa3yBaHHi, BU-
TpaT apOiTPaskHOTO PO3ITIAAY, CHPUUMHEHNX TaKUM HEHa/IeKHNUM BUKO-
HAHHAM, TAKOX IOLIMpeHe B apOiTpakHill MpakTui, mpo 1o CBifuuTD,
Hanpukiag, pimenHsa 2007 poKy apbiTpaXkKHOTO CYRY, KUl PO3ITIHYB
cripaBy 3a pernameHTom SCC*6.

TakuM 4MHOM, msedp 00KA3YBAHHA Y MINHAPOOHOMY KoMepuiil-
Homy apbimpaii modice Oymu 8usHaveHull AK HeoOXiOHicMb 0N KONCHOT 3i
cmopin dosecmu c60i meepoceHHs 00 miei mipu, AKa 6 3a0080MbHANA Ap-
6impascHuii cyd, abo sk ye 8UIHAUEHO NPABUNAMU, SKI apOimpancHuii cyo
6u3Hae 3acmocosHumu. 1le 3Ha4eHHA ITOHATTSA TATAPs JOKa3yBaHHA BifIIo-
Bifja€ IOHATTIO TATAp NIePeKOHYBAHHS (JOBEMIEHH) ¥ CUCTEMAaX 3arajabHo-
ro IpaBa Ta BIacHe MIOHATTIO TATaps1 JOKa3yBaHHA y CHCTeMaX IIMBiTbHOTO
npasa. Tarap cTocyerbest KOXXHOI 00CTaBUHIM OKPEMO i OIlepaliifHo He TO-
TO>KHII BUKOHAHHIO BCTAHOBJICHOTO Y IeSIKUX apOiTpaXKHMX perlaMeHTax
000B’A3KY II0JJaBaT! Pa3oM i3 II030BHOIO 3asIBOI0 I0KA3M, IKVIMU HiATBeEp-
IPKY€ETBCA MTO30B.

[InTannaA TATApsA JOKAa3yBaHHA y MiXXHAPOJHOMY KOMEPILITHOMY
ap6iTpaxi Mae IIpoliecya/lbHy IIPaBOBY IPMPOAY. 3ara/JibHUI MPUHLUII
HOK/TafleHH:A TATaps I0Ka3yBaHHA Ha CTOPOHY, AKa CTBEPIYKY€ PO icHY-
BaHH IIeBHUX 00CTaBMH, 3aKpill/IeHMit y HOpMax IIPOLIeCya/IbHOTO IIpaBa
(apbiTpa>kHUX peraMeHTax i, 3pifKa, B 3aKOHOABCTBI po apbiTpaxk) abo
3aCTOCOBYEThCA K 3ara/lbHOBU3HAHMIA IPOLieCyaTbHII IPMHIIAIL.

IToBHOBa)kKeHHS apOITPa’KHOTO CYAY Y IMTAHHAX JOKa3yBaHHA He
nepen6ayaloTh IpaBa Ha BIACHMII PO3CYJ BUPIIIyBaTy IMMTAHHA MOKIIA-

6 Stockholm Chamber of Commerce Arbitration Award of 5 April 2007 (Pressure sensors case). —
Pexxnm pocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070405s5.html
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IeHHs TATapsi JOKa3yBaHHs, X04a JesKi apOiTpakHi pernamMeHTH mepenba-
YalTh TAKY MOX/IMBICTD (HAPUK/IaJ, CTaTTs 27 ApOiTpa)KHOTO periaMeH-
Ty NAI 3akpirutoe cBo60oxy apbiTpiB y mokmajieHHi TArapsi 3 JoKasyBaHHS,
siKa MOXKe Oy Ty 0OMeXKeHa TiIbKY yroforo ctopin®?’). BogHovac crerjianphi
IpaBujIa PO TArap JOKa3yBaHHA MOXYTb BUIIIMBATY 3 NPOLIECyaTbHUX
IIpe3yMIILIiiT, 3aCTOCYBaHHA AKMX MOX/IMBE Y MDKHApOJHOMY apbiTpaxi.

3.2. 3aCTOCYBAHHS NPE3YMMLIM TA QIKLLIM

IIpaxTuka BUpilIEHH:A CHOpPiB y MDKHapOJHOMY KOMEPLiTHOMY
apOiTpaxki CBiUUTD IIpO Te, 10 BM3HAHMII IPUHIUI 000B A3KOBOCTI J10-
BeJIeHHA KOXKHOI0 CTOPOHOI0 0OCTAaBUH, Ha sIKi BOHA MOCWIAEThCs (actori
incumbit probatio), He Mae CyTO MEXaHIYHOTO CIIPOILEHOTO 3aCTOCYBAHHS
LIUIAXOM IOK/IafileHHsA Ha CTOPOHY B YCiX BUIIaikax 000B’s3Ky JJOKa3yBa-
TY CTBep/pKyBaHi ¢akTn4Hi o6cTaBuHn. HaToMicTh apbiTpaxKHi cyau Bu-
3HAIOTh 32 MOXK/IVIBE 3aCTOCOBYBATH TAKOX IIPaBOBi npe3yMIii Ta ¢ixuii,
AK IpOLeCyasbHi, TaK i Ti, II0 BCTAaHOBJIEHI MaTepiabHUM IpaBoM. Ha-
npuknag MKAC mpu TIIII Ykpaiuu y cBoeMy pillleHHi Bif 23 BepecHA
2004 poxy BKa3aB Ha Te, 110 Bif[[TOBi/la4 He HaJjaB JOKA3iB Bi[Cy THOCTi BUHN
y HecIaTi 3a00proBaHOCTI, X04a BiICYTHICTb BUHY Y IOPYLIEHHI 30008 51-
3aHHA BifnoBigHO Ao cTaTTi 209 LusinbHoOro xofexkcy YPCP nosunHa f10-
BOJMTY CTOPOHA, 1110 Jioro nopyumna*®, To6to, apOiTparkHumii cyx 3acTocy-
BaB IIPE3YMIILLiI0, 3aKPill/IeHy y MaTepialbHOMY ITpaBi YKpainu. B mpakruui
ap6iTpaXky TAKOXX MAaOTh MiClie BUIIaJKI 3aCTOCYBaHHSI IIPaBOBUX (DiKIiil.

Sk 3asHavae [Dx. IIdiruep, mpesymiuis, sk ii posymiloTh y Teopii
BUPINIEHHs CIIOPIiB MDKHAPOSHMMM HOPUCAUKIIHUMY OpTaHaMM, BMMa-
rae abo /103BoJIsA€ apOiTPy 3a YMOBU JOBeleHHs oO6cTaByHM X IIPUIATH [0
BMCHOBKY, 110 Y € IIPaB/Iol0. Y TUX BUITaJKaX KO/ IIPE3YMIILIiA € HEeCIIPO-

7 Arbitration Rules of the Netherlands Arbitration Institute, Effective 2010. — Pexxum gocTymy :
http://www.nai-nl.org/downloads/NAI%20Arbitration%20Rules%201%20January%202010.pdf

8 Pernenrie MexIyHapOHOTO KOMMEPYECKOro apOuTpaXkHOro cyza mpyu ToproBo-IpoMblILieH-
HOIT mazate YKpanHel OT 23 ceHTA6ps 2004 ropa [O B3bICKAHMM CTOMMOCTY MOCTABICHHOTO
TOBapa 11 BO3MeILeHNN YObITKOB, BBISBAHHBIX YIUIATON B OI0IKET YKPAMHBI [IEHN 32 HApyIle-
Hle CPOKOB IOCTYIUICHNS BaIOTHOI BBIpyuKy]. — Pexxum goctymy : http://search.ligazakon.
ua/l_doc2.nsf/link1/SO2595.html

114



F'AaBa 3. TArap AOKQ3YBAHHS Y MDKHAPOAHOMY KOMEPLLIMHOMY apBiTpaxii

CTOBHOIO, Y CJIiye B CUTy IPUINCY IIpaBa i He MOXe OyTH CIPOCTOBaHEe
MOJAHHAM JONATKOBUX JIOKasiB. I HaBmaku, AKINO Npe3yMIlis € clpo-
CTOBHOIO, iCHyBaHHA 00CTaBMHU Y MOXKe OyTV IIOCTaBJIeHe IIiJj CYMHIB,
SIKIIO TIOfjaHi OKasy JyIst CIPOCTYBaHHs TBEPAKeHH 1po 1i icHyBaHHA".

Y npaBoBiil Hayui BUJIAIOTL HecpocToBHI (conclusive) Ta oc-
noproBaHi (crpocrosHi) (rebutable) npesymnmii. OcrioproBaHa Ipe3yMii-
Uig — praesumptio iuris tantum — € TPUNYLIEHHAM IIPO iCHYBaHH:A
neBHOro QaxTy, SAKIIO TiNbKM He Oyhe moBefieHO MpoTmnexxHe™. Bapro
Bifj3HA4MTH, 110 iHOAI B apOiTpasKHill MPAaKTHUIl MPEe3yMIILiI0 pO3yMiIOTh
TOCHUTD LIMPOKO, @ CaMe SIK pe3y/IbTaT BUKOHAHHsI 0CO6010 CBOTO 000B 13-
Ky 3 HaJlaHHs JOKa3iB, BHACIIOK SIKOTO Iieil 060B’A30K MEPEeXOAUTh [0
iHmoi cTopoHM. Mu B 1IbOMY JIOCTI/IK€HHI BMKOPUCTOBYEMO IIOHATTH
«IIpe3yMIii» Y By3bKOMY 3HaY€HHi, B AKOMY JIOTO IPUIHATO PO3YMITH Y
BiTYM3HAHIN IPABOBIili HaYILi.

3acTocyBaHHA X OpUANYHUX (ikuiil, K BIy4HO 3a3Havae O. Be-
JIMYKO, Befie 10 3aKpillZIeHHA BUMICIY Y IpaBi. [Ipum nboMy, BaXInMBOO
BIACTMBICTIO IOpUANYHMX QiK1 € IX HeoCIIOpIOBaHICTh (HECIPOCTOB-
HicTp)®!. [Ina Lineit fOCHipKeHH KX MOHATD Y apbiTpaki Mo)keMo II0-
TOOUTHKCDH i3 NMPUMHATUM B TeOpii IpaBa MOIVIALOM Ha BU3HAYEHHA II0-
HATTSA «IIPe3yMIILisA», 3TIHO 3 AKMM IIPE3YMIILIiA € 3aKPillJIEHUM B 3aKOHI
NPUNYIIEHHAM IIPO HaABHICTDb YU BiICyTHICTD NeBHUX (aKTiB, 1110 MAIOTh
IOpUVYHe 3HAYeHHA>?, @ TAKOXK 3 JJOKTPMHA/TbHUM BU3HAYEHHAM ITOHAT-
Ts1 «IIpaBoBa Qikiis», sike HaBoAUTb O. YIT'sTHOBChKA i 3TifHO 3 AKMUM IIpa-
BoBa (iK1l — Il HOPMAaTUBHO BUpPa)KeHe IIOI0XKEHHS, sIKe 3aKPiIlIoe y
IpaBOBill cucTeMi HeicHyloue iCHyrouuMM abo iCHy0Ue HeiCHYI0UMM, Mae
3araJIbHO0OOB sI3KOBE 3HAUEHHS 1 BUK/IMKAE MEBHI TPaBOBi HACTigKN™.

9 Pfitzer J. H. Burden of Proof in WTO Dispute Settlement: Contemplating Preponderance of the
Evidence by James Headen Pfitzer and Sheila Sabune. — Geneva : International Centre for Trade
and Sustainable Development (ICTSD), 2009. — p. 7.

% Marossi Z. Evidentiary Obligations in Contemporary International Litigation : PhD in Law

Thesis / Zeinalabedin Marossi. — University of Amsterdam, 2008. — p. 104.

Benuuxo O. YOpupnuni dikuii y nusineHomy npasi / O. Bemmuxo // Haykosi sammckn. —

2003. — Tom 22. — Yactuna II. — C. 221.

»2 3imenxo O.B. TeopeTnko-npaBoOBMil aCHEKT CIBBi[HOIIEHHA NPEIOAUIil Ta Ipe3yMIIii y

MexaHisMmi mpasBosoro perymosanHa / O.B.3imenxo // IlopiBHANbHO-aHaMITHYHE TIPaBO. —

2013. — Ne 3. — C. 22.

Yn’snoscoka O. Cyticts npaBoBoi ¢ikuii / O. Yi'anoscbka // IlpaBo Ykpainm. — 2011. —

Nel.—C. 186.
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JI. M. Hiko/leHKO y KOHTEKCTi JIOKa3yBaHH:A Y TOCIIOlapChbKOMY
IpolLeci posrasAfae npouecyanbHi Ta MaTepialbHO-IIPAaBOBI IPe3yMILil
SIK OCHOBM 3BiZIbHEHH: BiJj JOKasyBaHHA. [Ipy iboMy MeTy mpolecyanb-
HOI Ipe3yMIIii BOHa BOaYae B TOMY, 100 BUKIIOUUTH IIpefCTaBICHHS
YYaCHUKaMU CyfIOBOTO IIPOLeCY HOKa3iB, HEOOXiTHMX JI1 BUHECEHHA CY-
IOBOTO pillleHHs, a00 BUSHAYUTY CY0 €KTa, Ha SKOTO ITOK/IA/JA€ThCA TATap
IOKasyBaHHA i, TAKUM YMHOM, PO3NOAIINTY OOOB’SI3KM CTOPIH 3 JJOKa3y-
BaHHA. HaToMicTh MarepianbHO-IIpaBOBa Ipe3yMIlLid, Ha il JyMKY, CTO-
CyeTbCsl icHyBaHHA (HeiCHyBaHHA) BU3HAYEHOTO IOPUANYHOTO (aKTy IpK
HasBHOCTI iHINMX (aKTiB i MOXKe CTOCYBATHUCs HeBM3HAYEHOIO Koma 0cib
4y IHIINX Cy6’€KTIB I{UX IpaBOBifHOCHHY ",

Sk Bifsnavae JIx. Bapceno, 3a meBHUX 00CTaBMH CYH y KpalHax 3a-
raJIbHOTO IIpaBa MOXKe JOIYCTUTH, abU 3aCTOCYBaHHsI IIPABOBOI IIPe3yMII-
LIl IpMU3BETO 10 MepeKIalcHHS Ha iHIy CTOPOHY HaBIiTb TATAps IEpPEKO-
HYBaHHSA, 10 MPU3BENE [0 MEPEKIAJeHHSA BCbOTO TAraps JOKA3yBaHHS.
Y KOHTMHEHTaJIbHUX CUCTEMAX, Hanpuknayg y Himewdunni, 3actocyBanus
IPE3yMIILII TAKOXX MO>Ke IIPU3BECTY JIO TIEPEKIA/IEHHSA TATAPA IOKa3yBaH-
HA Ha iHIIy cTopony™>. IIpo Te, 110 TaKuil MiAXiJ € MOX/IMBYUM Ha IIpaK-
TUI, CBIYUTD TOI QaKT, 1IJ0 CBOTO 4acy BiH OyB 3aKpilIeHNil y eBporieli-
cpkoMy npabi. Crartsa 14 Konsennii EEC npo npaso, 1110 3aCTOCOBYETbCA
1o moroBipHMX 3060B’s13aHb (M. Pum, 1980 p.), BCTaHOBIIIOE, 110 IPAaBo,
[Ke PETy/IOE JOroBip, 3aCTOCOBYEThCA TAKOX Y YaCTUHI, 1[0 BCTAHOBIIIOE
npesyMmil abo BU3HAYa€ TArap JOKa3yBaHHI®.

TakuM 4MHOM, y KOHTEKCTi HalliOHAaTIbHOTO MTPOLIeCYaTbHOTO Mpa-
Ba IIPE3yMIIIIi] PO3IIANAIOTLCA B YCiX BUNIAIKAX AK CIIelliaJibHe MPaBUIO 3
HIOK/IfIeHHS TATaps JOKa3yBaHH, a IX 3aCTOCYBAaHH: € 000B’I3KOBUM JIJLS1
CYRY B CIJIY TOTO, IO 3HAHHA i IpaBUIbHE 3aCTOCYBAHHSA MaTepiaJbHOrO i
IIPOLIeCya/IbHOTO IIpaBa CY[JOM CTaHOBUTH JIOT0 0OOB’SI30K.

»* Hikonerxo JI. M. [loka3yBaHHs B TOCIIOAAPCHKOMY CY[OYMHCTBI : aBTOped. AMC. ... KaHJ. IOpU.
Hayk : 12.00.04 / JI. M. Hixonenko ; HAH Ykpainu. IH-T eKoH.-TipaBoB. focmimK. — JloHenbk,
2004. — C.9.

5 Barcelo, John J. Burden of Proof, Prima Facie Case and Presumption in WTO Dispute Settlement
/I Cornell International Law Journal. — 2009. — Vol. 42. — pp. 32, 34.

»¢ Convention on the law applicable to contractual obligations opened for signature in Rome
on 19 June 1980. — Pexum pocrymy : http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=CELEX:41980A0934:EN:NOT
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Bopnouac y HayKoBili miTeparypi BifICy THA €IHICTD OO TOTO, AKY
IpUPORY MAIOTDb IpesyMnuii Ta ¢ikuil B apbiTpaxi i SIK BOHU CHiBBifHO-
CATDHCH 13 B)Ke 3TaJaHNUM NIPUHLUIIOM «dctori incumbit probatio». Ha naury
X IyMKY, B MbKHapOfHOMY KOMepIiitHoMy apOiTpaki minxin go Bcix mpe-
3YMIILIIN SIK O 000BA3KOBUX /I apOiTPaXKHOTo CyAy Cleliia/bHUX IIpa-
B TIOK/IafIeHHA TATaps JOKa3yBaHH:A He € BUIIPaBIaHUM.

Ha gymky 3. Mapocci, 060B’430K 3 HaJjaHHA JOKasiB (K CKIajo-
Ba TATAps [JOKA3yBaHHS) MOXKe OYTI BUKOHAHUIT CTOPOHOIO Oe3 HaZaHHs
B/IaCHe [JOKa3iB, a, HAIIPUKIIAZ, 3a ZOMOMOrow mnpesymnuii>. To6To mpe-
3YMIILIisl PO3I/IARAETHCS SIK 3aCi6 BUKOHAHHs 000B’SI3Ky 3 HaJaHHs HOKa-
3iB, i B [bOMY BOHa O71¥0K4a O KOKa3iB, HIXK [0 CIeliianbHUX IpaBUI II0-
K/IafieHHs Tsaraps gokasysaHHs. A.T. KosaneHko 00’€gHye B OfHY IpyIy
TaK 3BaHMX CYypOTaTHMX eKBiBaJIeHTiB OKa3iB Ipe3yMmLil i cymosi ik,
Br3HaHHA ((akTiB), a TAKOXK CHUCTeMM TpuUBieiB (Mif HMMM BOHA PO3y-
Mi€ 3BiNbHEHHS Bijj 000B 13Ky laBaTy CBiff4eHHs CBIIKiB), BBaXXaI04H, 1I]0
CHIIBHUMM /ISl HUX € NparMaTudHi 1ini — HeoOXifHICTh mofomaTu Tpu-
BaJIi 4acoBi 0OMeXXeHH:, HeraTuBHi Aii (0e3[isANbHICTD) CTOPIH, CUTYaLiI0
HeBM3HAYeHOCTI™®,

HijicHo, nmpaBoBi npesymmnuii Ta ¢ikiil MarTh CHiZIbHI pucH, AKi
TO3BOJIAIOTh YMOBHO BifJHECTM IX [JO TaK 3BaHMX CypOTaTHUX €KBiBajeH-
TiB joKa3iB. BogHOYac CKIaZHO MOTOANUTICH 3 OO’ €FHAHHAM B IfI0 XK Ka-
TEropiroo iHIINX, HACTIIbKYM BiMIHHUX 3a IIPaBOBOIO IIPUPOJIOI0, TIOHATD.
Hampuxknaj, KoHIenuisa OKa30BMX IIPUBINEIB 3a CBOEW CYTTIO B3araji
IPOTHUCTOITh MeTi JoKadyBaHHsA. Ik 06IpyHTOBaHO BBa)kaloTh P. Mock Ta
T.Tin36ypr, npuBinei He CHPUAIOTH BCTAHOBIEHHIO [iiICHMX OOCTaBUH,
BOHU iCHYIOTD JIf 3aXVICTY IIeBHUX iHTepeciB ab0 BifHOCUH i, TaKUM 4n-
HOM, CIPsIMOBaHi Ha JOCATHEHHs colianbHux abo nyonivnux wineir. [Tpa-
BI/Ia IIPO IpuBinel J03BO/AIOTH 0c00i BiMOBUTICD Bijj HalaHHA CBijYeHb
ab0 po3KpuUTTA NeBHOI iHopMalil, HaBiTh AKIO Taka iHpopMalis Mae
3HAYeHH: JJIA CIPaBU Ta € BOoCTOBipHOW®”. Takum 4mMHOM, npusinei cnio

»7 Marossi Z. Evidentiary Obligations in Contemporary International Litigation : PhD in Law
Thesis / Zeinalabedin Marossi. — University of Amsterdam, 2008. — p. 80.

»% Kosanenxo A.I VIHCTUTYT [JOKa3bIBaHUA B IPAXKITAHCKOM U apOMTPaKHOM CYONpPOU3BOJ-
ctBe / A. T. KoBanenko. — M. : MzgarensctBo HOPMA, 2002. — C. 53.

% Mosk R. Evidentiary Privileges in International Arbitration Richard M. Mosk and Tom Ginsburg
/ The International and Comparative Law Quarterly. — Cambridge University Press. — 2001 —
Vol. 50, No. 2. — p. 345.
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posenadamu AK U0 NPasus, AKi 06Mexy1omv donycmumicmo doxasie. Y
1[bOMY BOHJ MaIOTh MaJIO CIII/IbHOTO 3 IIPAaBOBMMM IIpe3yMIILisiMu Ta (ik-
nismy. BusHaHHA QakTiB TaKOX He MO)ke OyTU IIOCTaBjIeHe B OIMH Psif 3
Ipe3yMILisamMy Ta QiKIisiMu, OCKiIIbKM Ha BifIMiHY Bifj OCTaHHIX, BOHMU €
IifICTaBOIO /Il 3BIIbHEHHS BiJ| JOKa3yBaHHs, a He 3aCOOOM BUKOHAHHS
1IbOr0 000B’sI3KY, AKMMM MOYKHA BBa)XKaTy Ipe3yMILii Ta Qikuii Ak eksi-
BajIeHT flokasiB. Ha BifMmiHy Bix Bu3HaHHA QakTy, ke came 10 cobi He
norpe6bye JoKa3yBaHH:, pe3yMIil Ta Qik1iil, BcTaHOB/IEH] Y MaTepiaib-
HOMY IIPaBi, MOJKHA BBa)KaTy TAKMMI, 1110 Ii/I/IATAIOTh JOKA3YBAHHIO B Till
Mipi, B sKiil B MDKHapOZHOMY KOMepLiltHOMY apOiTpaxi mifjsrae moka-
3yBaHHIO (BCTAaHOBJIEHHIO) 3MiCT MaTepianpHOro mpasa*®. IIpouecyanbHi
Ipe3yMIIii Ta (biKui'l' TaKO)X MAlOTh 3aCTOCYBaHHS B ap6iTpa>1<i, OJIHaK,
HO-TIeplile, YaCTO BOHY 0€3II0CEpeHbO He CTOCYIOThCS JOKa3yBaHHs (SIK,
HAaIIpUKIIaJ, IpaBoBa (iKIisg MicIsa apOiTpaky, TepUTOpiaIbHIUIL XapaKTep
apOiTpa>KHOro pillleHHs, JIOro 3B’sI30K 3 IIPaBOM KpaiHu Micis apbirpa-
xy**'), a o-[jpyre, 4aCTO BOHM He 3aKPillIIOI0ThCS Y KOHKPeTHUX HOPMaXx,
a BUBOJATHCA i3 3ara/IbHUX IPUHLMIIB IpaBa (K Mpe3yMIILis JOIyCTHu-
MOCTI HaJIEKHUX OKa3iB).

HaromicTb MarepianbHO-1paBoBi npe3ymmnii Ta ¢ikuii, Ak nmpasu-
710, 3aKpiIlyIeHi y KOHKpeTHUX HOpMax (IIpUK/IaflaMi B YKPAaiHCbKOMY IIM-
BiIbHOMY 3aKOHOJABCTBI € 4. 3 CT. 277,4. 2 CT. 614, 4. 2 cT. 679, 4. 2 cT. 1166,
4. 5 ct. 1187 lJuBinbHOro Kopekcy Ykpainn®®, cepes, HOpM MiXXHapOJJHOTO
IpaBa MokHa Ha3Batu cT. 79 Konsennii OOH npo forosopu MikHapogHOI
KymiByi-ipofaxxy ToBapis Bifj 11 kBitHsa 1980 poky®”), a iX 3acTOCYBaHHs
B apbitpaxi Mae neBHy crenudiky. Il crenudika IpocTexyeTbest y TOMY,
1[0 3araJ]bHOOOO0B A3KOBICTh, Ha 5Ky BKadye O. YI'sSIHOBCbKa, He BUABILA-
€TbCA K HeOOXi/{Ha O3HaKa IIPaBOBOI IIPe3yMIILii, @ Tak caMo i IOpUANIHOL
¢ixuii, B MbkHapogHOMY KoMepuiitHoMy apb6irpaxi. IIpuduHo0 1boMy €

0 [Tunvkos K. MesxsyHapoiHbIT KOMMepYeCKIit apOUTpaXk: 4TO Hy)KHO TOKa3bIBATD, KTO JO/DKEH
nokaspiBath? // Opuct & 3akon, aHamuTIdecKoe n3anue. — 2014. — 27 pespansa. — Pexum
nocrymy : http://search.ligazakon.ua/l_doc2.nsf/link1/EA006233.html

! Komapos B. B. MexyHapoAHbII KOMMepyecKuit apbirpax : Hayd. m3p. / B.B.Komapos,
B. H. INoropenknit. — X. : IIpaso, 2009. — C. 107.

62 [ImsinbHmit Kopexc Ykpainn Bif 16.01.2003 p. // Odiuiitanit Bicank Ykpainu, 2003. — Ne 11
(28.03.2003). — Cr. 461.

263 Konsenuist Opranizauii O6’eguannx Hawiit npo gorosopu MbKHapogHoi KYIiB/i-IIPOIaXKy TO-
Bapis Bif 11 kBiTHa 1980 poky // Odiniitanit BicHuk Ykpainm. — 2006. — Ne 15 (26.04.2006). —
Cr. 1171.
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Te, [0 HOPMI, B AKMX 3aKpilIeHo IpesyMIii abo ¢ikiii, 6ypydn gactu-
HOIO MaTepia/ZIbHOTO TpaBa, Mi/IAraloTh JOKa3yBaHHIO CTOPOHOIO, KA I0-
CIIA€ThCSI Ha HEeOOXiHICTh 3aCTOCYBAaHHS TaKUX IpesyMInii abo ik,
OCKIZIbKM B MDKHapOZHOMY KOMeplLilfHOMy ap6iTpaxi He i€ NpuMHLMII
«iura novit curia», AKUIt BUMaras 01 BiJ apOiTPa>kHOTO Cy/ly BCTaHOBIIIO-
BaTM 3MICT MaTepia/bHOTO IIpaBa ex officio. PaKTUYHO MOCUIAHHA CTOPO-
HJ Ha HeoOXi/THICTb 3aCTOCYBaHHA MaTepia/IbHO-IIPABOBOI IIpe3yMIILi ab0
¢ixnii moTpebye fokasyBaHH:A VX Mpe3yMILii abo ¢ikuii, a JokasyBaHHA
NUTaHHA GaKTy TAKUM YMHOM «3aMiHIOETbCSA» (BUKOHYETCA IIULAXOM) JO-
Ka3yBaHHAM IIMTAHHA IIpaBa. B [boMy TaK0XX BUABIAETHCA «CyPOTraTHICTb»
Marepia/bHO-TIPABOBUX IIPe3yMILiil Ta (iKIiif sIK eKBiBalTeHTIB [OKasiB.
Bounu He € gokazamn ¢axTy, 60 He MaIOTh BCIX O3HAK TaKOTO JOKa3y (30Kpe-
Ma, He MOXKYTb OYT) BU3HaHI HEOIYCTUMMMI), He OL[HIOIOTbCA 3a BCiMa
KPUTEPisIMU OILiHIOBAaHHS OKa3iB (a came, 3a KpUTEPIEM [JOCTOBIPHOCTI),
PO AKi UTUMETHCA y NPUCBAYEHOMY TOKa3aM po3fiini. Bognoyac Bonn He
€ i foxasamu npasa. Hapmaxu, BoHM caMi IOTpe6yIOTh JOKa3yBaHHS CBOTO
3MICTY 3a [JOIIOMOrOI0 [JOKa3iB IpaBa, AKUMU MOXYTDb OYyTH, HAIIPUKIIAL,
TOKYMEHTM 3 TeKCTaMM IIPaBOBYX aKTiB, 1J0 3aKPillIIOI0Th Ipe3yMIILil abo
¢ixuii Towo. IIporecyanbHi x npesyminii BcraHOBIIOKTbCA Y lex arbitri,
iX TOKa3yBaHHSA CTOPOHOIO He € HeOOXiTHIM, TOMY IX MOYKHA BBaXKATH CIIe-
Lia/IbHMMM TIPaBUIaMy IIOK/Ia[leHHSA TATaps NOKa3yBaHHA.

3.3. POAb apOITPA Y AOKA3YBAHHI

OgpHieo 3 6a30BUX BIACTUBOCTEN MDKHApOZHOTO KOMEPIiTHOro
apOiTpaxKy SIK MeXaHi3My BUpillIeHHs CIIOPiB Y MiKHapopHiit Topriemi €
0e3CTOPOHHICTb Ta HeylepemkeHicTh apbirpiB. bescroponHicTp 3abes-
II€YYETHCSA, OKPIM IHIIOrO, IIJIAXOM HaJiJIeHHA CTOPiH aKTMBHOIO POJIIIO
B IIpoIleci JOKa3yBaHH:A B IepeBaXKHill OinbiocTi apbiTpaxis. BogHouac
padiHOBaHNIT 3Mara/JbHUI MifXif, 32 AKOro apOiTpy BigBemeHa poib CIy-
Xaua, 1036aBJIEHOro iHiliaTuBU y MOKa3yBaHHi, Ha JYMKY JOCIiJHUKIB, He
IPOSBIISIETHCS Y XKORHIN 3 apbiTpakuux cucrem®*. HaBith 3akoH AHIIII

% Moss, Giuditta Cordero. International Arbitration and the Quest for the Applicable Law. —
Global Jurist. — 2008. — Volume 8, Issue 3. — Article 2. — p. 15.
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npo ap6itpaxx 1996 poky, akT, CTBOPEHUI! y IPaBOBiil cuCTeMi 3arajabHO-
ro IpaBa 3 BIACTYBMM If yXIUIOM Y 3MarajJbHUil IIpoLec, Hafise apoir-
paxXHMII TpUOYHA/I IPaBOM BUABIIATY iHILiaTUBY B IIpolieci JOKa3yBaHH:I
(crarrs 34).

Ceperi HayKOBIIiB Ta NMPAaKTUKIB apOiTpaKky BiCyTHS €IHICTb CTO-
COBHO TOTO, SIKY POJIb IIOBMHEH BMKOHYBAT! apOiTpaykKHMII CYJ B Ipoueci
IoKa3yBaHHA i uu € Mexi iHiliaTuB ap6iTpiB y BCTaHOBJIEHH] MUTaHb QAKTy
Ta pasa. 3. Mapocci BBakae, 1110 3aMiCTb TOTO, a6y O4iKyBaTH ITOfAHHSI CTO-
POHaMU BEZIMKOTO 00CATY HOKasiB, apOiTpasKHMII CY/ TOBMHEH CaM BUABUTHI
iHinjaTMBY B OpraHisalii posIIsgfy CIpaBy IJIAXOM BU3HAYEHHs CTOPOHAM
3a3/Iaeriagpb JOKasiB, sKi apOiTpaXkHMIt CyZ BBaXKae HeoOXiHUMM /1A TOTO,
a6y meBHI 00CTaBMHY CIIpaBy Oy BCTAHOBJIEHI prima facie’™. 3 Takum Ka-
TETOPUYHMM ITiIXOIOM CKJIaJIHO IOTOfJUTICh, OCKINIbKY JIOTO 3aCTOCYBaHHSA
SIK 3arajIbHOTO IIpaBIJIa He MOXKe BilOyBaTuCs 0e3 KON I MPUHLIUITY
6e3CcTOpOHHOCTI. ApOiTpaXKHMIT Cy/, MOXKe BKasaTy CTOPOHI Ha HeoOXif-
HICTb HalaHHA IoKa3iB. OfHaK ap6iTp He HOBMHEH IIPU I[bOMY BUKOHYBATH
ponb ii agBokaTa. Hanpuksag, 3 pimenusa MKAC npu TIIIT Ykpainn Bif 28
BepecH: 2001 poKy BUAIHO, 110 apOiTpayKHMIL CyJ| 3allPOIIOHYBAaB I103MBAYY
HaJaTH JOKasy (HaKTUYHOI CIUIATU OPEeHJAPAMIU OPEHIHOI IVIaTy 3a KOpPYC-
TYBaHH: NPYMIIIeHHAMY IIONIEPENHbOMY BJIACHUKY IIi€l 6y11iBJ'Ii. Bopgnouac
TaKa IIPOIO3NLiisA He MOXKe PO3LIHIOBATUCh AK «IIifjKasKa» I103/Bavy TOTO,
110 BiH IIOBMHEH JJOBOJUTH i 32 JOIIOMOTOIO0 AKUX JTOKa3iB, OCKiIbKM TTO3M-
Ba4 CaM CTBEP/PKYBaB, LIO IIic/s1 MpuAOAHHSA HUM Y Bifmosigada Oymisii
OpeHJapi POJOBXXYBa/IM CI/Iad4yBaTy OPEH/IHY IIJIaTy Ha PaXyHKM BiJIIOBi-
Hada abo YIIOBHOB)XEHMX HUM 0Ci6**. TakuM 4mHOM, 371ilicHeHa apOiTpax-
HMM CY[JOM KOHKpeTu3alis Oyna piBHOLIHHA IIPONO3UIi HajaT TOKasy
Ha IiTBep/PKeHHs 00CTaBMH, PO fAKi CTBEPIDKYE II03MBAY, i He HajlaBaja
Oynb-SKVX ifleil /I Kpaloro o0IpyHTYBaHHS 03N CTOPOHN.

BanancyBaHHSA MOX/IMBOCTEN apOiTpiB 3 BUAB/IEHHS B/IaCHUX iHi-
LIiaTMB y IpoLeci JOKa3yBaHHA MK IPUMHLNIIOM OJHAKOBOTO CTaBJIEHHS
IO CTOPiH 3 OfHOro OOKY, Ta HeoOXifHiCTIO 3abe3NeyeHHs MBUIKOTO Ta

5 Marossi Z. Evidentiary Obligations in Contemporary International Litigation : PhD in Law
Thesis / Zeinalabedin Marossi. — University of Amsterdam, 2008. — p. 63.

¢ Perenie Mex[yHapOHOTO KOMMEPYeCKOro apOuTpaxkHOro cyza pyu ToproBo-IpoMblILIeH-
HoIt mayTate Ykpaunsl ot 28 centsa6ps 2001 roza [O B3bickanuyu yO6bITKOB]. — Pexkum focryy :
http://search.ligazakon.ua/l_doc2.nsf/link1/S02642.html

120



F'AaBa 3. TArap AOKQ3YBAHHS Y MDKHAPOAHOMY KOMEPLLIMHOMY apBiTpaxii

eeKTUBHOrO BUPIlLIIEHHS CIOPY — 3 iHIIOTO, ICKPaBO MPOSIBISETHCS Ta-
KOXX Y IIpOLieci BCTaHOBJIEHHS 3MicTy IIpaBa ab0, AKIIO BUKOPUCTOBYBATH
TE€PMiHOJIOTiIO CMCTEM 3arajIbHOTO IIPaBa, y JOKa3yBaHHI ITpaBa.

BusHaHyM y cBiTOBIil apOiTpaxkHill mpakTHLi € mipxif Ko sMicTy
IIpaBa, 1110 Mi/IArae 3acCTOCYBaHHIO JyIsl BUPIilleHHs cCopy (MaTepiabHOro
IIpaBa), K /10 HUTAHHS, SIKe Ha/IeKWUTD JOKa3yBaTy CTOPOHAM. Y [[bOMY M-
TaHHI JOCTITHMUKN Ta NPAKTUKU MDXXHAPOJHOTO KOMEPLITHOTO apOiTpaKy
THIIIV TTeBHUX KOMITIPOMICHUX [UIsI O1IBIIOCTI IPaBOBUX CUCTEM BUCHOB-
KiB Ta y3arajbHeHb, AKi 6y BrineHi y PekoMmenpanisax Aconjianii MixHa-
POJHOrO IpaBa LIOfl0 BCTAaHOBJIEHHA 3MiCTy IpaBa, L0 MifI/IArae 3aCTOCy-
BaHHIO Y MDKHApPOJHOMY KOMEPIIifHOMY apOiTpaki, yXBaleHux Ha 73-ii
koHepenwiil Aconianii y 2008 poui**’. PekoMeHzalii BKasyoTb, 110 apoim-
pu, AK npasusio, He NOBUHHI CAMOCMITIHO 3aTY4amu Npasosi apzymeHmu, Axi
He Oy/u 3a7yyeHi CropoHamu i SKi 6NUBAIOMY HA Pe3ynbmam SUpPiUeHH s
cnpasu, AKU0 MinvKu M08a He tide NPo NPAasosi NUMAHHS, SKi CTOCYOMbCs
ny6niutozo nopsoxy. Bonnodac PekomeHypanii B3HaYa0Th, 1110 apbiTpu He
II0B’A3aHi T/IyMadyeHHAMI CTOPiH MIONO 3MICTY IIpaBa, sIKe IiJIArae 3acTo-
CYBAHHIO, @ TAKOXXK MOXKYTb 3B€PTATHUCA [0 IHIINX JIXKepel IS JOCTiIKeH-
HA TUX IIPAaBOBUX apPTYMEHTIB, K Oy/M 3a/Iy4eHi CTOpPOHaAMI.

Ha nHamy gyMKy, BaXIMBO PO3Pi3HATU IMUTAaHHA BUOOPY IIpaBa,
AKNIL € IPEPOraTUBOI0 CTOPiH, NMTaHHA HaJJaHHA IPABOBMX apIryMEHTIB,
SIKi TAKOX TIepe0aYaroTh iHII[aTUBHICTD CTOPIH, | MMTAaHHS BCTAaHOB/IEH-
HA 3MICTy IIpaBa i JOC/Ii/I)KEHHSA IIPaBOBUX JPKEPEN B MEXKaX HaJlaHMX CTO-
pOHaMM IPaBOBMX apryMeHTiB. B ocTaHHIX nMTaHHAX iHiljiaTBa ap6iTpiB
MO>Ke OiIBII IOBHOI MipOI0 BUABIATUCS 6e3 KOV i 3abe3IedeHHs
TNOTPUMAaHHSA IPUHINITY PIBHOCTI y CTaB/IEHH] O CTOPIH.

Ap6irpaxui permamentnn MKAC npu TIIIT Ykpainu (crarrs 14),
FOHCITPAJI (crartsa 35), ICC (crarTs 21) ta PermameHT 3 M>XXHapOJZHOTO
ap6irpaxxy ICDR (crarts 31)*® BumMararors, 11106 ap6iTpaskHUII Cy[ 3acTO-

*7 International Law Association Recommendations on Ascertaining the Contents of the

Applicable Law in International Commercial Arbitration. Resolution No. 6/2008 of the 73rd

Conference of the International Law Association held in Rio de Janeiro, Brazil, 17-21August

2008. — Pexxum gocrymy : http://www.ila-hq.org/download.cfm/docid/7FC8F94B-BE34-4634-

AA5DE5128B097B4A

268 International Centre for Dispute Resolution International Arbitration Rules, Rules Amended
and Effective June 1, 2014. — Pesxum octymy : http://images.go.adr.org/Web/AmericanArbitra
tionAssociation/%7B726dd34d-bcc5-4d64-9d1d-ccd7542¢9910%7D_ICDR_Rules.pdf
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COBYBaB IIPaBO, sIKe BKasamu (Y3TOAWIN) CTOPOHU. TIIbKM SAKIIO CTOPOHU
He BKasa/iu Ha TaKe [IPaBo, apOiTpaXXHMIT CyJ| MOYXKe 3aCTOCOBYBATH IIPaBO
Ta HOPMIH, 5IKi BBOKaT/Me HaJI©KHUMU. Take BU3HAUYeHHs apOiTpaKHUM
CYZIOM IIpaBa He €KBiBaJIEHTHE CAMOCTIIHOMY BCTaHOBJ/IEHHIO 3MiCTY ITpa-
Ba. Tak camo, CTOpOHN, 3poOMBIIN BUOIp IIpaBa, HE BBAXKAIOTHCSI TAKMMI,
[0 BYKOHAJIM CBill 00OB’SI30K Hajary apOiTpaKHOMY CyRy JOKasm, sKi
TO3BOMATD BCTAHOBUTY 3MICT HOPM, AKi IIiJJIATAI0Th 3aCTOCYBAHHIO.

Ax1mo x cTopoHy Hagany ap6iTpaKHOMY CYAy JOKasy, AKi J03BO-
JISIOTH BCTAHOBUTH 3MICT IIpaBa, apOiTpasKHUIL CYL TIOBMHEH yTPUMATICS
BiJl caMOCTiiHMX NpaBoBUX focnifxens. Ha nymky I1. bennera Mappoy,
SKIIO TIPMHAMMHI OHA CTOPOHA Hafjae IOPUANYHI OOIPYHTYBaHHS, MOX-
Ha CTBEp/PKYyBaTH, IO apOiTpa>kHUIT CYJ IIOBMHEH YTPUMATHCA Bif camo-
CTIIHUX JOCTI/PKeHb, AKIIO TIbKY iHIIA CTOpoHa abo 06u/Bi CTOPOHU
He Ha/ja/[yTh Ha Iie 3rOAY. 3a Takux 00CTaBMH, HAKPAIMM BUPIICHHAM
curyaunil, Ak crBepmxye II. bennetr Mappoy, 6yzie BUKOHaHHs BOJ CTOPiH
ap6iTpaXHUM cygom*®. 3 TaKuM BMCHOBKOM MOXXHA IIOTORMTHCS 3 II€B-
HIMM 3acTepeXeHHAMM. SIKIO OfHi€ro 31 CTOPiH [OKasM IpaBa HaJaHi,
apbiTpaXKHMIT CyJ, MOXKe BJATUCA O CAMOCTINIHUX IIPaBOBUX JJOCIIfIKEHb
Ta BHOCUTY Ha PO3IJIAJ IIPaBOBi IMTaHHA, AKI He Oy/IM MifHATI cTOpOHa-
MU, TITBKY 3a 3TOfION0 BCIX CTOPIH, OfHAK He ofiHi€el 3 HuX. [HaKIe ap6iTpu
MOXKYTb HabyT) CTAaTyCy OIIOHEHTa Ti€l CTOpOHM, sKa Hajaja IpaBoBi ap-
TyMeHTH. |HIIMM acIeKTOM, AKMIT BapTO BpaxyBaTy, € TPaHCHAIiOHa/Ib-
HUN Hy6nquI/H71 MOPAMIOK, AKUI ap6iTpM, 0YEBU/HO, MAIOTh BPaXOBYBaTH,
HaBiTh AKIO CTOPOHM He IIOCUJIA/IVICh Ha HbOTO.

BaxnBoO Bifj3HaYMTH, 110 Y BUIAAKY 3aCTOCYBaHHS OY/b-sIKOTO 3
Ii/IXO1iB, BUK/Ia[IEHUX BIUIIE, IIPABO CTOPIH OOMEXUTH apOiTpaskHWIA CY
y BJIaCHMX HOCII/PKeHHSAX IpaBa 30epiraerbcsa. HaBith y curyanii, komm
ap6iTp Mae BlacHe PO3yMiHHA TOTO, SIKi caMe HOPMM IifiIAraloTh 3acTo-
CYBaHHIO Ta SIKMI IX 3MiCT, IPOTE€ CTOPOHM JOCAI/IN 3TOAMU NIPO TE, 110 ap-
OiTpa>KHWUII Cy/ IOBMHEH 3aCTOCOBYBATH TIIbKI HOPMY, Ha AKi MOCTIaIICs
CTOpPOHU, Ta/ab0 3 BUK/IaJIeHOr0 HUMM 3MICTY LIMX HOPM, apOiTpaskHUIT YT,
IIOBMHEH JiATU B Me)KaX IIi€l JoMOB/IeHOCTi. Moyke BUIaTuCA, 1110 Taki Jil
cynepednTuMyTh PexoMenpanisam Aconjianii MbKHapogHOro 1paBa, y AKIX
BKa3aHO, 1110 apOiTpy He € 3B’A3aHNMI HaJJAHMMI CTOPOHAMI apTryMeHTa-

9 Marrow, Paul Bennett. Can an Arbitrator Conduct Independent Legal Research? If Not, Why
Not? // NYSBA Journal, May 2013. — p. 29.
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MU 110710 3MicTy mpaBa (pekoMeHzanis 7). OfHaK BapTo 3BepHYTH yBary Ha
Te, 110 Y 3a3HaueHIiil peKOMeHAalii /eThCsl PO apryMeHTHU CTOPiH (KOX-
HOI CTOPOHM OKPeMO), a He ITPO JOMOBJICHICTb CTOPiH. YTOfa CTOPiH, B TOMY
4UCIT, MIOKO 3MICTy IpaBa, SIKe MiIIArae 3aCTOCYBaHHIO, € 000B A3KOBOIO
st apbITPaXKHOTO CyAy 3 ypaxyBaHHAM HOPM IIPO IyONMiYHUIT TTOPATOK.
PesynbraTom Taxoi curyanii Moxke 6yTH yXBasieHHs apOiTpayKHOro pillleH-
Hs, IKe MOXXE BUJATHCA IIOMWIKOBMM B TOMY 3HA4Y€HHI, 1O CIELaJIiCT,
06i3HaHMII y IpaBi, 110 IifIIATaz0 3aCTOCYBaHHIO, 3 BEIMKOIO iMOBIpHi-
CTIO yXBanuB Oy iHIe pireHHs, IKOM BUXOAMUB 3 TUX >Ke (PaKTUIHUX 00-
craByH. OfHaK TaKa CUTYallid He CBi[YNTD PO HEMPaBUIbHICTD pillleHHA
apOiTpaXKHOTO CyAY i, TMM Oi/blile, He MOBMHHA CIYTyBaTH IiCTABOIO A/
CKacyBaHHs apbiTpa>KHOTrO pillleHHs ab0 BiIMOBU y JIOTO IPUMYCOBOMY
BUKOHaHHi. ITo-mepie, posrian cnpaBu y MDKHapOZHOMY KOMEPLIHO-
My apOiTpaki He Ma€ CBOEI0 METOK BCTAHOB/IEHHs 00’ €KTUBHOI iCTHHY, a
TiIbKY BUPillIeHHA CIOPy MK cTopoHamu. OCKiNnbKy MK CTOPOHaMU Bifi-
CYTHI CIIip, @ HaBiTh JOCATHYTO 3TOAM LION0 OKPEMUX INATAHb, AKi Iif-
JIATa/IN JOKA3yBaHHIO, BUPIIIEHHs TaKUX MUTaHb apOiTpaXXHUM cyfoM 6e3
BpaxyBaHH 1Ii€] JOMOBJIEHOCTI BUXOAWIO O 3a MeXi IOBHOBa>KeHb, Ha/ja-
Hux cropoHamiu. Ilo-fpyre, y BUIIajgKy fAKILO CTOPOHA, IPOTHU SKOI yXBa-
JIeHo apbiTpakHe pillleHHH, 3BEPTAETbCA IO KOMIIETEHTHOTO CYRY 3 KJIO-
IOTaHHSM IIPO CKaCyBaHHs apOITpakHOTro pilreHH: ab0 3amepedye IpoTH
TONYIIEHHA JIOTO JJO IPUMYCOBOTO BMKOHAHHA 3 IIOCM/IAHHAM Ha Helpa-
BIJIbHE 3aCTOCYBAHHs apOiTpa>KHMM CYZOM IIpaBa, 00paHOro CTOPOHAMIA,
TaKe CKaCyBaHH: abo BiIMOBa y HaJlaHHI T03BOJIy Ha IIPMMYCOBE BUKOHAH-
HS 3 MOTMBIB HEIIPaBIIBHOTO 3aCTOCYBaHHsI IIpaBa € Mpob/IeMaTuyHuM y
6ipIIOCT] KpaiH i3 Cy9acHMM 3aKOHOJABCTBOM IIPO apOiTpax.

SIKIIO OMOBJIEHICTb CTOPiH MPUSBOAUTH JO HEOOXifHOCTI yxBa-
ymTY apOiTpakHe pillleHHs, sIKe OYeBUIHO IIOPYLIYE IIyOTiYHMI IOPSTOK
KpaiHu Micl apOiTpaxy, TO €VMHNM MOX/IMBUM IPAaBUIBHUM BUXOJOM
i3 i€l curyanii € cknagaHHs ap6iTpaMy IIOBHOBaXKEHDb 3 PO3IJIALY CIIpa-
BU, OKPIM TUX BUIIZIKiB, Koy lex arbitri jomyckae Bigxin Bif foTpyMaHHA
yropu cTopiH (Hampukiaj, 3akoHopascTBo IIBemnil). Sdximo > ap6itpax-
He pillleHHs MOXe, 32 TBEP/PKEHHSIM CTOPOHMU, CYIepeduTu mybmivHoMy
HOPSAKY KpaiHy BUKOHAHHS pillleHHsI, TO BapTO BPAaXOBYBATH, 110 apOiT-
PaXHMII Cyf, He Mae 000B’A3KY BCTAHOB/IIOBATH JIs1 YXBaJIEHHsI CBOTO pi-
IIEHHs 3MICT IIpaBa KOXKHOI 3 KpaiH, y sIKilf MOXXe BUHMKHYTU HOTpeba
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Y BUKOHAHHI LIbOTO pillleHHs, HaBiTh AKIO MOBA iifie PO 6a30Bi 3acann
IPaBOINOPSIKY TaKol KpaiHn. BpaxyBaHHI0 ex officio mifsrae TpaHcHari-
OHAJIbHUII 1Ty O/TiYHUIT TOPSIJIOK, IIPUHIINIIN SIKOTO, CKOpillle 3a Bee, OyAyTh
CIIUIBHMMMY JLS1 IPAaBOBUX CUCTEM 5K KpaiHy MicIis apbiTpaxy, Tak i kpai-
HU MTOTEHI{THOr0 BUKOHAHHs apOITPayKHOTO PillleHH L.

Y Bumapgkax, Koiy MOBa He iijje Ipo MOPYyLIEHH: TPaHCHAL[iOHa/Ib-
HOTO IIy0JIiYHOTO MOPAAKY, TO iHIM crenudivHi migcTaBy AId cKacyBaH-
Hs1 a60 BiIMOBM Yy BUKOHAHHI apOiTpaXKHMX pillleHb, AKIO TaKi MifjcTaBy
CTOCYIOTbCSI OYEBU/IHOTO HENPABMIBHOTO 3aCTOCYBAaHHA IpaBa, HaIlpu-
KJIaJl JOKTpUHA oueBMAHOI 3HeBaru fo npasa (CIIIA), Takox He TOBMHHI
Oymu 6 3acTocoByBatych. JIOKTpMHA SBHOI 3HEBAIM [0 IIpaBa Hepefdadae
cBifoMi fil ap6iTpiB 3 irHOpyBaHHs IpaBa, sKe IiJJIAraa0 3aCTOCYBaH-
HIO 3 OYeBUJHICTIO. JKIO pillleHHA 3aCHOBaHE Ha JOMOBJIEHOCTi CTOPiH
IIPO 3MICT IIpaBa, BiICYTHIll HellpaBOMipHNIT KOMIIOHEHT Y [iisiX apOiTpa.
Kpim Toro, y 6inpimocTi Bunankis apOiTpaxkHi pernaMenTy Ta apbirpaxHe
3aKOHOJIaBCTBO KpaiH (Lle Ba>K/IMBO Y BUIIQIKaX PO3I/IANY IUTAHHA IIPO
CKaCyBaHHs) I1030aB/ISAI0Th CTOPOHY IIpaBa BMMAratu CKacyBaHHs ap-
6iTpaKHOTrO pillleHHs 3 MifCTaB IOPYLIEHb, PO AKi CTOPOHA, OYEBUIHO,
MOIJIa 3aABUTY B IIpOIieci apOiTpa>kHOTrO PO3I/IAAY, OfHAK He 3asgBwWiIa. B
OIJICYBAHOMY X BUIIAZIKY CTOPOHM CIII/IBHO CTBOPWIN OOCTAaBMHY, Ha SIKY
JaJli OfHa 3i CTOPIH IOCU/IAETHCA AK Ha MOPYLIEHHA.

Ini >k mificTaBy A1 CKaCyBaHHA 260 BigMOBU Yy BU3HAHHI Ta BI-
KoHaHHi (IpuMHaiiMHi Ti, AKi Bukmazeni y Hpro-VopKcbKiit KoHBeH1i, ap-
OiTpa>KHOMY 3aKOHOZABCTBI KpaiH, SIKi B3s/IM 3a 3pa3oK TUIIOBUIT 3aKOH
FOHCITPAJIL, Ta iHui ZocmipKeHi akTi 3aKOHO/JaBCTBa) He MOXYTb OyTH
3aCTOCOBaHI, OCKI/IbKYM IPYHTYIOTHCS Ha HEOOXiTHOCTI BCTAHOB/IEHHS I10-
PYLIEHHA PiBHOCTI cTOpiH ab0 BUXOAY apOiTpa>kHUM CYHOM 3a MeXi Ha-
IAHMX IOBHOBa)KeHb. IIpo >xofjHe 3 X MOpyIllIeHb MOBa JITH He MOXe Y
BUIIA[IKY JOCATHEHHS CTOPOHAMM JOMOBJIEHOCTI.

TakuM 4mMHOM, apbiTpaXKHUIT CY/, MOXe, OJHAK He 3000B’A3aHMil
BUABJIATHU iHIIIaTUBY y JJOKa3yBaHHi AK mUTaHb QaxTy, Tak i npasa. Ak-
TUBHICTh apOiTPa)XHOTO CYyAy OOMeXKeHa IPVMHIUIIOM OFHAKOBOTO CTaB-
JIEHHSI IO CTOPIH 1 He TIOBMHHA TIEPEXONMUTY MEXi, 38 AIKUMM apOiTpu Bu-
KOHYIOTb CHIiZI4y POJb.

Bapro BigsHaumTy, 1[0 BUK/IAIeHNIT BUIIE MifXif, sIKuit mependa-
yae 0OMeXXeHHsI iHiliaTyBM apOiTpa>KHOTO CyAy Ta 3[iJICHEHHS HUM Ca-
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MOCTIIHMX JOCTi/[’KEHb TiIbKI 332 YIIOBHOBA)KEHHAM CTOPiH, HE € YHiBEp-
canpHuM. Hanpukiag, PeraMenT MbKHapO[HOro ap6iTpaxky IpMBaTHOTO
oleparopa mociyr 3 apbiTpaxy ta mepianii — koproparnii JAMS — ne
TIIBKM [03BOJIAAE apOITPaXXHOMY CY[y 3allOBHUTHU IIPOTA/IVIHU, CTBOPEHi
CTOpOHAMI, a ¥ MICTUTb crelianbHy HopMy (cTaTTs 20.4), BiANOBIZHO 1O
AKOI apOiTpaXHMIT CyJ MOXKe 3a iHiliaTMBOK CTOPOHM ab0 3a BIACHOIO
iHiIIiaTMBOIO BU3HAYATU IMUTAHHS, AKi MiISraloTh BCTAHOBIEHHIO, a Ta-
KOXX BCTAHOBJIIOBAT! Ha/IeXHi (akTy Ta IpaBo abo HOpMU, AKi mipiAra-
I0Tb 3aCTOCYBaHHIO, abo jocnipnti cyTh cropy cropin®’. Taki mumpoki
IIOBHOBA)XEHHS apOiTPaXKHOTO CYAY, 3BMYATHO, MOXKXYTh OyTH 0OMeXKeHi
TOMOBJIEHICTIO CTOPiH. A [0 TMX Tip NMOKM TaKoi JOMOBJIEHOCTi HeMae,
apOiTpy MOXKYTb Ha MificTaBi Iji€l HOpMM 3MIVICHIOBATY BIACHUIL IOLIYK
Ta BCTAHOBJIEHHS 3MICTY HOPM, SIKi IiJIIATalOTh 3aCTOCYBAaHHIO, a TAKOX
HeoOXi/{HVX /151 BupilleHHs crpaBu GpakTuaHKMX 06cTaByH. BogHouac, Ha-
BiTb B yMOBaxX il TaKuX IpaBWI, apOiTpaXKHMII CYL He MO>Ke IOPYIIyBaTH
MIPMHIUII OJHAKOBOI'O CTABJIEHHS JIO CTOPiH.

Takum 4MHOM, MOXKHA [ilITV BUCHOBKY, 110 Y MD>XHAPOJHOMY KO-
MepuiitHOMY ap6iTpaki BUSHAHMM € MOK/IaJleHHS Ha CTOPOHY 000B A3KY
3 HaJJaHH:A apOiTpaXXHOMY CyZly JOKa3iB pakTM4YHMX 0OCTaBMH Ta OKa3iB,
AKi JO3BOJIAIOTh BCTAHOBUTY 3MiCT HOPM IIpaBa, AKi MiJIAraloTh 3aCTOCY-
BaHHIO J/Is BUPILIIEHHs CIIPaBIY, TaK 3BaHUX JOKa3iB IpaBa. ApOiTparkHMIT
CYJI, IK IIPaBWUJIO, IOBMHEH yTPUMYBATUCA Bifl CAMOCTIMIHOTO IIOIIYKY JIO-
KasiB pakTUYHNX 0OCTABMH Ta 3a7Ty4eHHsI OKa3iB IpaBa, Ha sIKi )KOfHa i3
CTOpPIH He IIOCUTIAEThCs. BopHOUac ap6iTpakHuUit Cyy B LiiIoMy Mae mpa-
BO 3/i/ICHIOBaTI BJIacHi IPABOBI JOCTIMKEHHS i He € 0OMEeKeHMIT OIfiH-
KaMI1 Ta TIYMauyeHHAMM CTOPIH, AKIIO TUIBKM CTOPOHU He JOCAIIN 3TOAY
3 MMTAaHb BCTAHOBJ/IEHHA 3MiCTy npaBa. Taka 3rofia CTOpiH, K MPaBUIIO, €
000B’13KOBOIO [/LS1 apOITPaXKHOTO CYAY B yCiX BUNIAJIKaX, OKPIM TUX, KON
ii BUKOHaHHS NpU3Befie [0 yXBaJeHHA apOiTpa>kKHOro pillleHH:S 3 MOpY-
IIEHHAM I1yOJIiYHOTO IOPSJKY.

70 JAMS International Arbitration Rules, effective August 1, 2011. — Pesxum gocryy : http://www.
jamsadr.com/international-arbitration-rules/#Conduct-of-the- Arbitration
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3.4. TiACYMKM AO TAQBM 3

Konnenuia TArapsA JOKasyBaHHA y MiXHapOJHOMY KOMEpLiiHO-
My apbiTpaxi Mo)ke OyTU BM3HAYeHa K TaKa, IO Hepenbdadae HeoOXin-
HICTDb TOBeIEeHHs KOXXHOIO 31 CTOPiH CBOIX TBepPIKeHb 0 Tiel Mipu, sika 6
3aJJOBOJIbHA/IA apOiTpaXKHMIl CyHI, ab0 fAK Ije BU3HAYEHO IpaBUIaMU, SKi
apOiTpaKHMIT Cy[ BM3HAB 3aCTOCOBHMMM. TArap JOKasyBaHHS B TeOpil
MDKHapOmZHOro apOiTpaky NOAiIAIOTh Ha /iBi CK/IAfIOBi: TATap HaflaHHA
IOKa3iB Ta TArap JOBeNEHHs a00 MepeKOHyBaHHsL. Tsarap CTOCYETbCS KOXK-
HOI 00CTaBMHM OKpeMO i MO>Ke Oy TH IOK/IafieHNi K Ha II03MBaya, TaK i Ha
BiJjIIOBifjaya, 3a/IEKHO BiJj TOTO, Ka CTOPOHA CTBEPJKY€ NP0 iCHYBaHHA
00CTaBMHY, 11O Mi/IATae JOKa3yBaHHIO.

HeBnkonanns tAraps nepeKOHYBaHHA HIONO iCHYBaHHS IEBHOI
00CTaBMHYU Ma€ HAC/IiIKOM IIPUITHATTS apOiTPa>KHUM CYLOM PillleHHS PO
BifiCyTHICTb Lji€l 06CTaBMHM, B TOI Yac K HEBUKOHAHHS Tsraps (0008 s13-
KY) 3 HaJlaHHs JJOKa3iB MO)Ke MaTy HaCJIi/JKOM 3aCTOCYBaHHS HECIIPUAT/IN-
BUIX BMCHOBKIB IIpO iCHYBaHHs 00CTaBJH, 3BepHEHHA apbiTpa>KHOTO Cyay
IO CIIPMAHHA B OfIep>KaHHI JOKa3iB [0 KOMIIETEHTHNX OPraHiB Jep>KaBu,
BpaxyBaHHs IIOBENiHKM CTOPOHM TIPY PO3HOAII apOiTpaKHMX BUTPAT,
a TaKoX iHII HACTiKM, TepefOadeHi 3aKOHOJABCTBOM IIPO MIXHApPOJ-
HII KOMepLiiiHuit ap6iTpax, yrofoo cTopid. IIpu 11bOMy HeBMKOHAHHS
000B’s13KY 3 HalaHHs JOKa31B CTOPOHOIO, sIKa He Hece TsArap IepeKOHYBaH-
HSI I[OJI0 0OCTABUH, AKMUX CTOCYIOTbCS 3allMTaHi JOKasy, MOXKe IIOTATHY TH
nepenivyeHi Buille HAC/TiKM TUIBKY MIC/IsI HALAHHS [JOKa3iB prima facie cto-
POHOIO, SIKa TAKUI TATap NEPEKOHYBAHHA Hece.

[InTanHA TATApsA JOKAa3yBaHHA y MiXXHAPOZHOMY KOMEPIITHOMY
apb6iTpaxxi Mae mpoljecyanbHy MPaBOBY HPUPOAY. 3arajbHMil IPUHIIMAI
IOK/IaJIleHHs TATaps [OKa3yBaHHA Ha CTOPOHY, SIKa CTBEP)KYE IIPO icHY-
BaHH: NIeBHMX 00CTaBNUH, 3aKpilUIEHNIT Y HOPMax IPOLieCyaJbHOrO IpaBa
(apbiTpaskHMX permaMeHTax i, 3pifKa, B 3aKOHOABCTBI po apbiTpaxk) abo
3aCTOCOBYETDHCA AK 3araJIbHOBM3HAHMII IIPOLeCYa/IbHMIA IPUMHIMIL. baka-
HVIM € /10r0 3aKpimieHH: y lex arbitri, a HaiibiIbII BUIPaBIaHUM CIIOCO-
60M TaKOTO 3aKpillUIeHHsI — BHECEHHs BiIIOBIJHOI HOpMU 10 apbiTpax-
HOTO PEIrJIaMeHTYy.

3 ypaxyBaHHAM 3arajbHOTO MPMHILIMITY MOK/Ia/IeHHS TATaps NOKa-
3YBaHHsI Ha CTOPOHY, sIKa CTBEPKYE PO ICHyBaHHs IE€BHUX 00CTaBIUH,
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ap6iTpaXXHUIT CYJ He MOXKe HOBLIBHO MOK/IA/aTH 1Lieil Tsirap abo BBaXKa-
TH JI0TO BUKOHaHUM. BofiHO4Yac, crienia/ibHi paBuIa MOK/IafeHHA TATaps
IOKasyBaHHsI, a TAKOX 3ac00M, 3 TOMOMOTOK SKUX TATap JOKa3yBaHHs
MoOke OyTH BUKOHaHMII 6e3 BifJIOBiHMX HOKa3iB, MOXYTb MICTUTUCS B
IIpaBOBUX Hpe3yMIIisax ta ¢ikuisx. [Ipesymnuii ta ¢ikiii, BcraHOBNIEH]
Yy MaTepiaJIbHOMY INIpaBi, IO MiJJIAra€ 3aCTOCYBAHHIO, IiI/IATAIOTH TOKa-
3YBAaHHIO i MOXYTb pO3ITIAJATHCA AK CypOraTHi eKBiBaJleHTU HOKasiB. 3
X JJOIIOMOTOI0 CTOPOHA MOYKe BUKOHATM TATAp JJOKa3yBaHHA (Y BUIIAJIKY
CIIPOCTOBHMX MPe3yMILiJl — TArap HaJJaHHA JJOKa3iB, y BUIIAJKy HECIIPO-
CTOBHMX IIPe3yMIIIIiil Ta IpaBoBMX (iKIIiiT — TATap J0OKa3yBaHHA B IIijI0-
my). IIpu 11poMy TsArap HOKa3yBaHH: 3MICTY TaKVX IPe3yMIILit Ta Bikiiit
Ta HeOOXITHOCTI iX 3aCTOCYBaHHA apOiTpaKHUM CYZOM HOK/IafJa€ThCs Ha
CTOpPOHY, sIKa CTBEPIKYE IPO iCHYBaHHS OOCTaBMH, CTOCOBHO SIKMX JIi€
npesymnyis abo ¢ikuis. [TporecyanpHi npesyMnuii € crieniaIbHUMM IIpa-
BWIAMM TTOK/TafleHHA TATaps OKa3yBaHHA.

ApO6iTpaskHMil CYH, K IIPAaBUJIO, MAa€ IIPaBO, IIPOTe He 3000B’s13a-
HMIT BUAB/ATHU {HIIIaTUBY y oKasyBaHHI QpakTUYHMX 0OCTaBUH Ta 37ilic-
HIOBATY BJIACHI JOCTiIPKEHH: IIpaBa. Y BCTAHOBJIEHHI 3MICTy IIpaBa TakKa
iHilliaTMBa y MEHILII Mipi 3arpO>Xy€ JOTPUMAHHIO IIPMHINITY OIHAKOBOTO
CTaBJIEHHA [0 CTOPiH, IPOTe He IOBMHHA MaTy XapaKTep 3a71y4eHHs Ipa-
BOBJX apIyMEHTIB, Ha SIKi CTOPOHM He ITOCH/Ia/INCh.
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4.1. TTOHATTS TQ BAOCTMBOCTI AOKQ3IB

HamnioHasbHe 3aKOHOAABCTBO PO MiKHApOZHUIT KOMeEPILiHUMA
ap6iTpax Ta apbiTpakHi permaMeHTH, sIK IPABIUJIO, 3aKPIIUIIOITH MINPOKI
IIOBHOBA)XEHHs apOiTPaXHOTO CYAY y BUpillleHHI IMTaHb JOKA3yBaHHI,
IO SIKMX TaKOX BITHOCSTDb IPaBO apOiTpiB CaMOCTIIHO BUpiLIyBaTH IN-
TaHHsA JOIYCTUMOCTI, Ha/JIeXKHOCTI, iCTOTHOCTI Ta JJOKa30BOI Baryu JJOKasiB.
Tak, AHITIICHKMIT 3aKOH Tpo ap6itpaxx 1996 poky (crarts 34(2)(f)) Bu-
3HaYae, 110 3 ypaxyBaHHsM IpaBa CTOPIH JOCATTHU 3TOAM LIOf0 OY/b-5IKO-
IO NUTAHH [POLefypy 200 JOKa3yBaHH: apOiTpy MalOTh TOBHOBAYKEHHS
BUPIIIYBaTH IIPO 3aCTOCYBaHHA (HOPMaTbHUX IIPABIUI JOKa3yBaHHA (260
OyZAb-AKMX IHIIMX IIPAaBWI) LIOZO JOHMYCTMMOCTI, HaJe)XHOCTi abo Baru
Oynb-sKOro Marepiamy (yCHOro, MUCbMOBOTO abo iHIIOro). 3aKOHOHAB-
crBo ®PH npo apbirpask mictuth cxoxe npaswuio (§ 1042(4) LusinpHo-
ro nporecyanpHoro kopiekcy ®PH). 3akon Ykpainu «IIpo Mi>xHapomHmit
KOMepLiltHuit apbiTpaxk», o Binmnosigae Tumosomy 3akony FOHCITPAJI,
TaKOXX He BBOGUTD OYAb-AKMX crelndiuHnx ob6MexKeHb i Iepegbadae, 1o
IIOBHOBXEHHS apOiTpa)Ky BK/IIOYAIOTh IIOBHOBAXXEHHS LI0JI0 BU3HAUCH-
H#A JIONYCTUMOCTI, HaJIEXKHOCTI, iCTOTHOCTI Ta 3HAYYI[OCTi 6y,T_[b-HKOI‘O Io-
Kasy (crarts 19 3akoHy).

BopgHouac 3Bakarouu Ha Te, 1[0 Hi HaI[iOHa/IbHE 3aKOHO/IAaBCTBO
mpo apOiTpax, Hi Bigomi apbirpakHi pernmamenTy, Hi HaBith IIpaBu-
na IBA Ta iHmi gocrmimkeHi HacTaHOBM He BU3HAYAIOTh MOHATH «Ha-
JIeKHICTb», «ICTOTHICTb» i HaBIiThb «JJOKa3», K CHpaBeIMBO 3a3HAYAE
IT. Maprinec-®para, came apOiTpa>KHUII CyJ 3a/IMIIAETHCSA BifjlIOBiab-
HIUM 3a HaJIaHHA UM IIOHATTAM IpolLieCya/JbHUX PaMOK Ta BKIafleHHA ¥
HUX IIeBHOTO 3MicTy .

BusHarouy BaXkK/IMBICTb [ Teopil J0Ka3iB Ta JOKa3yBaHHA YiT-
KOI'0 HayKOBOT'O BM3HAYEHHA IOHATTA JOKa3y B acleKTi eXHOCTI popmu
Ta 3MiCTy, Hami MU OZHAaK He 3arIMOIIOBATMMEMOCH Y 3arajbHOTeOpe-

! Martinez-Fraga, Pedro J. King Or Arbitrator: Exploring The Inherent Authority Of Arbitrators
To Impose Sanction Within The Framework Of The 2010 IBA Rules On The Taking Of Evidence
In International Arbitration / Pedro J. Martinez-Fraga // NALSAR ADR Review. — Volume
1. — p. 2. — Pesxum poctymy : http://www.nalsar.ac.in/pdf/Journals/NALSAR_ADR_Voll.pdf
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TUYHi KOHIENIil Ta HAYKOBI IMiZIXOAY 10 POSKPUTTSA 3MICTy Ta PO3MEXY-
BaHHS IIOHATD «JOKa3», «3aci6 HOKa3yBaHH:», «BUJ JOKA3iB», «PKEpesIo
mokasiB». Ile TuM 6inble BUIIPaBHaHO 3 OIVIAAY Ha Te, 10, SIK 3a3Ha4Yae
O.B. babapukina, gMcKycii 3 IPMBOAY TOTO, YU MOXKHA BBaXKaTH ifjeH-
TUYHUMIY 32 3MICTOM BMpasu «BUJ, JOKa3y» Ta «3acib JjokasyBaHH:», B
IOPUAVYHIN HayLi Be[yThCA JOCUTD OBTO, a B IIPOLeCyabHiil TiTepaTypi
BiJICYTHE 4iTKe pO3MeXYBaHH: IVX HOHATH> 2. KpiM TOrO, Ha [yMKY OK-
peMMX JOCTIHMKIB, € MiCTaBy CTBEPIXKYBATH, L0 JJOKA3) MOXXHA pO-
3yMiTy He TinbKM sIK aKTHYHI AaHi, aje i K 3aco0u JoKasyBaHHs (came
B TaKOMY 3Ha4€HHi BUKOPUCTOBYIOTbCA IOHATTA «IIMChMOBI JOKa3yu» Ta
«pedoBi gokasm»)*>. JI. O. Bouapos B3arasi 3a3Havae, 1110 6e3noceperHiMm
3aco6aMy OKa3yBaHHs BUCTYIAIOTD JOKa3u™*, THIi fOCTifHMKY 06T pyHTO-
BYIOTb HEOOXiIHICTb Bif[IMOBUTICD Bifj TOAiBiiiHOI fe¢hiHilLlil FOKasiB, 3 OXHOTO
00Ky, K (PaKTIIHNX JAHMX, 3 IHIIIOTO — SIK 3aCO0IB JOKa3yBaHHsI, BUSHAYNB-
M, 10 OKasy — Iie BilOMOCTI PO MPeAMET JOKa3yBaHH:A 32 JOIIOMOTO0
BU3HAYCHUX Y 3aKOHI 3ac00iB [JOKa3yBaHHsA, OfleP>KaHNUX Y Iepef0aueHOMy
3aKOHOM MOPSAKY™".

Mun MoXXeMO IOrOAMUTUCH 3 [yMKOIO HayKOBILIiB IIPO Te, 110 BaXK-
JIMBO PO3PI3HATU TaKi IpaBoOBi KaTeropii, K JOKa3y Ta 3acobu oKasy-
BaHHs, OCKIJIBKM TOKa30M € iHdopMarlist mpo neBHi o6¢cTaBuHuy, a popma
iX 3akpilUleHHA BUCTyIae 3aco6oM JokasyBaHHA”®. BopHouac 3ako-
HOMIaBCTBO IPO MIKHAPORHMIT KOMEPLIHUI apbiTpax Ta apbiTpaxkHi
perliaMeHTH, SIK MPaBUJIO, He PO3MEXOBYIOTD Iii IIOHATTH, a BXXMBAIOTh
TepMiH «I0Ka3» y 3HaUeHHI, sfKe IIOENHYE sAK BIacHe [OKa3, Tak i 3acib
TOKasyBaHHA. 3aXiflHa IpaBoOBa HayKa TaKOXX 4acTO He PO3MEXKOBYE J0-
Kasl Ta 3aco0M OKa3yBaHHs, BU3HAYAI0UM JOKA3U K QaKTH, AKi JAIOTh

2 Babapoikuna O. B. O crpykrype KnaccubuKarmy 10Ka3aTe/nbCTB B IPaXXAaHCKOM IIpolecce /
O. B. babapsikuna // Poccniickmit cyppa. — 2009. — Nel12. — C. 29.

7 Jopoetiuux A. B. JJOIyCTUMOCTD [JOKa3aTebCTB B TPAXKAAHCKOM 1 apOUTPKHOM Hpoljeccax /
Anexceit Bragumuposny Toppeitunk. — Xabaposck : Puotur, 2000. — C. 19.

4 bouapos 1. O. [lokadyBaHHs y IPaBO3aCTOCOBYIIT Ais/IBHOCTI: 3ara/IbHOTEOPETIYHI IIMTAHH:
aBToped. AuC. ... KaHf. opuf. Hayk : 12.00.01 / [I. O. Bouapos ; HarjionanbHa ropuandHa aka-
nemia Ykpainu im. Apocmasa Myaporo. — X., 2007. — C. 15.

> Cmenanosa T. JlokasyBaHHs Ta JOKa3yu B TOCMOJAPCbKOMY TIpolieci Ykpainu : aBToped. auc. ...
KaHJI. Topyf. Hayk: 12.00.04 / T. B. Cremanosa ; HAH Ykpainn. Iu-T exon.-mpas. gocmimx. —
Towerpk, 2002. — C. 7.

76 Kyuep T. M. Jlokasu Ta JOKa3yBaHHA: CIiBBiHOMEHHA NOHATD / TeTsana MukonaiBHa Kyuep //
Bicuuk Bumoi papu roctuiii. — 2011. — Ne 3 (7). — C. 92.
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MOXX/IMBICTD 3pOOUTU BUCHOBKY IIPO iCHYBaHH:A (aKTiB, 1[0 MiJ/IAraloTh
BCTAaHOBJIEHHIO, i Pa30M 3 TUM BiJHOCUTD JO [OKa3iB CBiflU€HHA, JOKY-
MEHTHU, MaTepianbHi 06’ ekTN*’, TOO6TO OTOTOXKHIOE IX i3 3acobaMu JjoKa-
3yBaHHA. Y 3B’A3KY 3 IIMIM MOXKHA IIOTOAUTUCH 3 ByMKoxo P. B. TepTuiHi-
KOBa IIPO Te, 110 LOBOJIi pO3NOBCIOIPKEHNM Yy IIPOLIeCYaIbHill iTepaTypi
€ HOIJIA, Ha €HICTD 3MICTY 11bOTO sABMUIA — (PaKTUYHMX faHUX i 1X Pop-
MU — 3aco0iB JOKa3yBaHH:, a JJOKasu B TaKOMY pasi ABIAITH coO00
€HICTb PaKTMYHVX JAaHVX, AKi MAIOTh 3HAUYEHHS /I IIPaBUIBHOTO BUPI-
IIeHHA CIIpaBy, Ta iX mporecyanbHoi popmu®’®. CaMe 3 TaKMM 3MiCTOBUM
HAIOBHEHHSIM, TOOTO SIK JAHMUX, SIKi MAIOTh [IEBHY NPOLieCyanbHy GopMy
i 3HaYeHHA I/ BUPILIEHHA CIIPaBU, MY BUKOPMCTOBYEMO TEPMiH «JJOKa-
31» Y IbOMY JOCTIi/I>)KE€HHI.

[IpuitMaroun Take IIMPOKE BU3HAYEHHSA NOHATTA «TOKA3WU», MU
OJJHaK IIOBMHHI 30C€PEJUTHI yBary Ha TOMY, IO II€ IIOHATTSA Ma€ JOCUTh
9iTKi i cmenydivni Aia MbKHapOJHOrO KOMepLilTHOro ap6iTpaxky Mexi
Ta aTpuOyTH, 3pO3YMITHU AKi JAIOTh 3MOTY XapaKTepUCTUKN HaJIeKHOC-
Ti, iCTOTHOCTI, JOIIyCTMMOCTI, OCTOBipHOCTI Ta JOKa30BOI Baru, 3 AKu-
MU HOHATTA JOKasy IIOB’A3YIOTbCA y IepeBaXkKHill OinbiIocTi BizoMux
apOiTpaXHMX perJaMeHTiB Ta aKTiB 3aKOHOJABCTBA IIPO MIXKHAPOJHMIT
KOMepLitHMil apbiTpaxk, a TAaKOXX BUKOPICTOBYIOTHCA B apOiTpakHil
MpaKTUL.

BupinieHHA nuTaHHA PO HAJIEXKHICTh, JOIYCTUMICTD, iCTOTHICTD
Ta Bary JOKa3iB Ma€ pe3y/JbTaTOM HACTAaHHSA IE€BHMX HAC/ifIKiB, 30Kpe-
Ma, IPUIHATTA MaTepiamiB (JOKyMeHTIB, CBijueHb, BICHOBKIB, pe4OBUX
IoKa3iB) o cmpaBu ab0 BiIMOBY y IPUITHATTI, HaJaHHA ab0 BIIMOBY y
HaJaHHI 3TOM Ha Ofiep>KaHHs MaTepiasiB i, BpelITi, yXBaleHHA apOit-
PaXXHOTO pillleHHA ITiC/IA OLiHIOBaHHA JoKasie. [Ipu nbomy, AK BigsHavae
®. JTanmonbT, 0OMEXXEHHA y IOKa3yBaHHi, BCTAaHOBJIEH] apOiTpaMi oKo
OZiHi€l cTOpOHM, ab0 HepeBaru y fokasyBaHHi, 6e3mifcTaBHO HaJaHi iH-
IIifl CTOPOHI, MOXXYTb MOTATHYTH 3a COOOI0 CKacyBaHHS apOiTpa>KHOTO
piureHHs y kpaiHi Micisa ap6iTpaxky a6o BiIMOBY y BU3HaHHI Ta BUKOHAH-

#7BlacKs Law Dictionary: Definitions of the Terms and Phrases of American and English
Jurisprudence, Ancient and Modern, By Henry Campbell Black, M.A. // St. Paul, Minnesota:
West Group, 2004. — Eight Edition. — p. 595.

778 Tepmuwnixos P. B. JlokasyBaHHA i JOKa3¥ B CyJOUMHCTBI YKpaiHy : HayK.-IIPaKT. MOCIOHNUK /
P.B. Teprumnikos. — X. : ®IHH, 2009. — C. 56.
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Hi IIbOro apOiTPa’KHOTO pillleHHs y KpaiHi MicIs BUKOHaHHA?. Y mpak-
TUL BUpillIeHHsI TMTaHb PO HaJJaHHS JO3BO/Ty Ha BUKOHAHHS apbiTpak-
HUX pillleHb y 6araTbox KpaiHax CBiTy, sKi IpUIHAIN 30008 A3aHHA 3a
Hpio-VI0pKCbKOI0 KOHBEHI[i€10, MOIMPEHNMHU € BUTIAJKY Bi]MOBY y Ha-
TaHHI TaKMX JO3BOJIB Yepes3 MOPYIIEHHA B IIPOIeCi JOKa3yBaHHA IPUH-
LIUIIB OJHAKOBOTO CTABJIEHHA 10 CTOPiH, HaflaHHA MOXX/IMBOCTI KOXKHIiN
CTOPOHI IOJATH CBOI apTYMEHTH, a TAaKOXK IOPYIIEHHA IPOLESypU po3-
IJIARY, TIPO SIKY ZOMOBMINCH CTOPOHM. ToMy posyMiHH: apbiTpamu Ta
CTOPOHaMU 3MICTy LIMX KaTeropiii, T0B’A3aHMX 3 JOKa3aMU, Ta IPaBUIbHE
IX 3aCTOCYBaHHA MOXKEe MaTy BUpilllaJibHe 3HAYEHH s /I IPOLeCy PO3ITA-
Iy CIIOPY Ta YMHHOCTI YXBaJIEHOTO PillleHHA.

OpHak C/if BUSHATH, 11O B apOiTpaXkHill mpakTuili iHoai MaoThb
Miciie mpobmeMy He TiIMbKM 3 BUPIIMIEHHSIM MUTaHb LIO0 HATEXHOC-
Ti, JOIYCTUMOCTi Ta OLIIHIOBAaHHA JOKA3iB, a Il 3 PO3yMiHHAM 3HAYEHHSA
nux Kateropiit. Tax, y pimenni MKAC npn TIIII Ykpaiam Bif 17 kBiTHA
2002 poKy apb6iTpaxxHMII CYZ OiiIIOB BUCHOBKY IIPO Te, IO IIeBHi JOKY-
MEHTU caMi 110 cobi He € JoCTaTHIMM JOKa3aMMI IS 3aJJ0BOJIEHHS I1030B-
HVIX BYMOT i MOI/IM 6 PO3I/IANATICA K HAJIeKHI JJOKasy JIIle B CYKYITHOC-
Ti 3 iHIMMY Jokasamu. Jlaji B pillleHHI BKa3aHo, 10 HaJlaHi Mo3uBaueM
IoKasy apOiTpakHMIl Cyj BBakKa€e HENOCTATHIMMU, HEiCTOTHMMM Ta He
3HAYYLIMMU /I 3a/]0BOJIEHHA N030BHUX BuMor*. OkpiM Kareropii jjo-
CTaTHOCTI, SIKYy B 000X BUIA[KaX BXXUTO JOPEUHO, IHIII XapaKTepUCTUKY
TOKas3iB, Ha HAallly JYMKY, 3aCTOCOBaHO IIOMMU/IKOBO, OCKi/IbKM HalIeXKHiCTh
TOKa3iB He pO3I/IAJJAEThCA B CYKYIIHOCTI, @ AKIIO HaBiTh JJOKa3} BU3HAHO
HEHaJIeKHIMM, TO BXXe He MO)Ke MITUCA PO BU3HAYEHHS IX iCTOTHOCTI Ta
[TOAa/IBIIY OLIHKY iX Bary (3Ha4YyIIOCTi) Ta, BiAIOBIZHO, BUSHAYEHHS [10-
craTHOCTI. TakoX B apOiTpakHiil IPaKTUIi MAIOTh MicIie BULIA/{KI, KOMII
ap6iTpu He BIAIOTLCA O PO3MEXYBaHHA KpUTepiiB NPUIHATTS Ta OLi-
HIOBAaHH: JI0Ka3iB ab0 3aMiCTh HOHATTS JOCTATHOCTI OKa3iB 3aCTOCOBY-
I0Th CXO0Xi 3a 3MmicToM. Tak, apbiTpakHi cyay iHOAI BKasyIOTh Ha «4iTKi»

¥ Landolt P. Burden and Standard of Proof in Competition Law Matters Arising in International
Arbitration by Phillip Landolt and Barbara Reeves Neal / EU and US Antitrust Arbitration. A
Handbook for Practitioners. — Volume 1. — Edited by Gordon Blanke and Phillip Landolt. —
Kluwer Law International BV, The Netherlands. — 2011. — p. 56.

#0 Pemrerne MeXXAyHapOIHOrO KOMMEPYECKOro apOuTpaXkKHOro Cysa mpy ToproBo-IpOMBILIIEH-
HOiT mmasare Ykpaussl o 17 anperns 2002 roga [O B3bICKaHNMM 3aJO/DKEHHOCTI TTO0 KOHTPAKTY
Kymm-npogaxu]. — Pexxum gocrymy : http://search.ligazakon.ua/l_doc2.nsf/link1/S02599.html
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281 282

nokasu®®!, «HeoOXimHi» moKasu
KPUTEPiil OLiHIOBaHHSI TOKa3iB)?®.

BopHovac, XapaKTepUCTMKY, 3a AKUMMU 3[i/ICHIOETbCA NPUITHAT-
TA Ta OLIHIOBaHH:A JI0Ka3iB, € 10 IIEBHOI Mipy 3aTaJIbHONPUIHATUMI, a IX
MEPEiK 3 NeAKMMU BapialliiMy HaBEIEHO MAalDKe y KOXKHOMY BijoMOMY
apbiTpakHOMY peryaMeHTi Ta 61/IbIIOCTI HalliOHATbHUX 3aKOHIB PO MiX-
HApPOJHUI KOMEPLiiTHMIT apOiTpaK.

Ilepmr HiXX BRaTMCA [0 [leTalbHOTO aHAJIi3y KOXKHOI 3 O3HAYEeHUX
HaMU KaTeropili, 0B’ A3aHNUX 3 J0Ka3aMy, JOLIbHO B I1i/IOMYy BU3HAYUTHU-
¢4 3 ix mpaBoBolo pupozoio. JI. O. boyapos HasyBae HaNEeKHICTD, OMYCTH-
MICTB i JOCTOBipHICTD JIeTabHMMM XapaKTepUCTUKaMI 10Ka3y**. B koHTek-
CTi HalliOHa/IbHOTO TMpoliecyanbHoro npasa T. B. Pyna npononye BBaxkatn
HaJIeKHICTh, JOIMYCTUMICTDb, JOCTOBIpHICTb HOPMAaTMBHUMM KPUTEpiAMM
BHYTPIIIHbOTO IIepeKOHAHHS, AKMMM CYJs KepyeTbCcs IpY OLiHIOBAaHHI
mokasis®. H.M. TioHsieBa BBaXkae, 1[0 HAJIEXKHICTb, HOMYCTUMICTD, [10-
CTOBIpPHICTb [JOKa3iB € MPUHIMIIAMY TOKa3yBaHHs HOpsj i3 6esnocepes-
HICTIO IOCTI/PKEHHS TOKa3iB, BCECTOPOHHICTIO, 00’ €KTUBHICTIO, IOBHOTO0
OOCTIIKEeHHA [OKa3iB, BUIbHUM OL[IHIOBAaHHAM [OKa3iB Ta 00O0B’I3KOM
HoKasyBaHHA™. ¥ IpakTuili TakoX iHOAl Mae Miclie IIPUIINCYBaHHA OK-
peMuM XapaKTepUCTUKaM TOKa3iB 3HauYeHHA NpuHIuMiB. Tak, HampuKkaz,
CTOCOBHO piuteHH: Bif 14 yepHs 2010 poky, yxBajeHoro apbirpakeM 3a
pernmamentoM ICC, 6yna nogaHa 3asBa Ipo ckacyBauHs fo PexepanpbHOro

, «IIePeKOH/IUBI JoKasn» (OYEeBUITHO K

1 CIETAC Arbitration proceeding, Award of 19 April 1991 (Metal silicon case). — Pexxum gocry-
my : http://cisgw3.law.pace.edu/cases/910419c1.html

2 Tribunal of International Commercial Arbitration at the Russian Federation Chamber of
Commerce and Industry, Award of 30 May 2001 Arbitration proceeding 185/2000. — Pexxum
pocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/010530r2.html

23 CIETAC Arbitration proceeding, Award of 11 February 2000 (Silicon metal case). — Pexxum fjo-
crymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/000211c1.html; Stockholm Chamber
of Commerce, Arbitration Award of 1998, Case No. 107/1997 (Steel bars case). — Pe>xxum ocry-
my : http://www.unilex.info/case.cfm?pid=1&do=case&id=435&step=Full Text

4 Bouapos [I. O. [lokadyBaHHs y IIPaBO3aCTOCOBYIIT Ais/IBHOCTI: 3ara/IbHOTEOPETIYHI IIMTAHH:
aBToped. AuC. ... KaHf. opuf. Hayk : 12.00.01 / [I. O. Bouapos ; HarjionanbHa ropuandHa aKa-
nemia Ykpainu im. Apocmasa Myaporo. — X., 2007. — C. 11.

%5 Pyoa T. B.IIoHATTS i 3MICT iHCTUTYTY [OKa3yBaHHA B LIMBITbHOMY IPOLieCyalTbHOMY IIpaBi
CIIA Ta Ykpainm: nopisusanpHuit acniekt / T.B. Pyma // Bichuk KuiBchkoro HaIioHanbHOTO
yniBepcutety imeni Tapaca lllesuenka. Cepisa: IOpupnuni nayxu. — 2008. — Bum. 79. — C. 50.

¢ Tionsesa H. H. OTHOCMMOCTD [JOKa3aTenbCTB B apOutpaxkHoM mporecce [Texcr] : aBroped.
IMC. ... KaH[,. 1opuj. Hayk / Haranbs Hukonaesna Tionsesa ; CTAIL — Caparos, 2011. — C. 8.
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cyny lIBeitapii 3 MOTUBIB «IIOPYLIEHHA apOiTPa>KHUM CYIOM IIPUHLINITY
HZOCTOBIpHOCTI».

Ha pymxy O.B.Topgeiiunka, Oibll BUIPaBIaHO TOBOPUTH IIPO
BJIACTUBOCTI floKa3iB. Takumit migxim mpusBoanTh 0 yHiBepcaisamii mo-
IJIARY Ha IpO0/IeMy HaJIeKHOCTI Ta JOIYCTUMOCTI I0Ka3iB, TOOTO 1O BU-
3HAHH: HasABHOCTI y /JOKa3iB JBOX BIaCTUBOCTeEI: 00’€KTUBHO IpUTaMaH-
HOI IM HaJIe>KHOCTI Ta JOIYCTMMOCTI, IKOIO iX Hafli/ifle 3aKOHOflaBelb. [Ipu
IIbOMY B paMKax IIi€l cucTeMM /A KO)KHOTO KOHKPETHOTO JJ0Ka3y /IOIy-
CTUMICTb TaKOX Oyzie HOCUTH 00’ EKTUBHUIT XapaKTep, OCKI/IbKI BUpIIlIeH-
Hs IUTAaHHA NIPO NOMYCTUMICTD 3a/IeXKUTDh He Bifl BOMI cy6’eKTa (cynmi), a
Bil BIATIOBiZHOCTI TOKa3y BM3HAUYEHUM Y 3aKOHI KpuTepiam*®.

T.B. Pypa nna 61i/IbII CHCTEMHOTO PO3yMiHHA CYTi IIMX KaTeropii
3BEpTa€ yBary Ha CTaZilHICTh iX 3acTocyBaHHA. Ha ii ;ymKy, Bupinryoun
NIATAHHA NPO NPUMHATTA NOKa3y, CyJ IepeBipsA€ HaABHICTh y HbOMY iH-
¢dopmarii, ika Ma€ 3HaYeHHS JIA CIPaB), — HAJIOKHICTD JOKasy, i Bifmo-
BiJIHICTD [JOKa3y 3aKOHY — MONYCTUMICTb. A TepII Hi>K YXBa/IUTH pillleH-
Hf, CyJ TIepeBipsie, 41 BifNIOBia€ KOHKPeTHMIT 10Ka3 AiiiCHOCTI — TOOTO
BIIEBHIOETHCA B TOMY, UM € [OKa3 JOCTOBIPHMM, YM MOXKHA 3 CYKYIIHOC-
Ti JOKa3iB 3poOUTY BUCHOBOK IIPO iCHYBaHHA ab0 BiICyTHICTb NEBHOTO
I0pUAVYHOrO (paKTy, Ha MiATBep/KeHH: AKOI'0 BOHU IIpeficTaB/IeHi — T00-
TO Y € Iii JOKa3y OCTATHIMM y CBOTIT CyKYITHOCTI*®.

JlijicHO, MOKHa TOBOPUTHM IIPO II€BHE I'PYIyBaHHA XapaKTepuc-
TUK 3a O3HaKaMy iX Ha/lexXHOCTi 1o popmu (FomycTumicTs) abo 3MicTy
ToKasiB (Ha/leXHiCTb, icTOTHICTD, JOCTATHICTD, Bara), a TAKOX IIPO YMOB-
Hy CTaJIifiHICTh 3aCTOCYyBaHHA LuX Karteropii. IIpu mpomy cTajiiiHicTh
iHOZII IPOITIANAETHCA HE TiIMBKM B TEOPIl Ta IPaBO3acTOCOBYIN MPAKTHUIIL,
a Il y KOHCTPYKIIiI OKpeMMX HOPM 3aKOHOZABCTBA IIPO Mi>KHaPOJHMUII KO-
MepLiltHuit apbirpax. Tak, Hanpukiaz, Oenbrificbke 3aKOHOABCTBO IIPO
apb6itpax mepenbavae, 10 apOiTpy Ha BIACHMIT PO3CY[| BUPILIYIOTh M-
TaHHA LIOJJ0 HOIYCTMMOCTI Ta JOKa30BOi cumu Oyzib-AKOro Jjokasy (crar-

%7 PileHHA TOCIOAAPCbKOTO CyAy 3amopispkoi obmacti Bif 22 6epesua 2013 poky y cmpasi
Ne 908/348/13-r. — Pexxum ocrymy : http://www.reyestr.court.gov.ua/Review/30350931

8 Jopoetiuux A. B. [JOIyCTUMOCTD [JOKA3aTeIbCTB B TPAXKIAHCKOM 1 apOUTPAKHOM HpoLieccax /
Anekceit Bragumuposnd Toppeitank. — Xabaposck : Puotui, 2000. — C. 26.

9 Pyoa T.B.TIoHATTs 1 3MiCT iHCTUTYTYy [JOKa3yBaHHsS B LMBIIBHOMY IIPOLIECYa/JbHOMY IpaBi
CIIA Ta Ykpainm: mopisasanpHuit acnekt / T.B. Pyna // Bicauk KuiBchkoro HarioHanmbHOTO
yHniBepcutety imeni Tapaca lllesuenka. Cepisa: IOpupnuni nayxu. — 2008. — Bum. 79. — C. 50.
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11 1700(3) Benbriiicbkoro cygosoro kopekcy*). Ile cBigunThb mpo Te, 110
Oernprificbke 3aKOHOIABCTBO BUAIISE [BI BOXK/IMBI XapaKTePUCTUKN [O-
KasiB (momycTumicTp Ta Bara). Bujaerscs, 1[0 3aKOHO/aBellb BUXOAUB 3i
CTaZiifHOCTI TIpoLiecy JOKa3yBaHHs, a TOYHillle 3 TOTO, 110 apOiTp MoBuU-
HEH YXBaJIIOBATH PillleHHA IIONO JOKa3y [iBidi: Clieplly IpUIMady J10To
mo crpasu (TOOTO PO HOIYCTUMICTD Y LIMPOKOMY PO3YMiHHI), a HOTIM
BUPpIIIYIOYN Ha MiICTaBi IPUITHATHX JJOKa3iB cripaBy (TOOTO IIpoO Bary jo-
Ka3iB). TakKuM 4MHOM, HaJIEXKHICTh, ICTOTHICTD OKA3iB Ta IX JOIyCTUMICTD
Yy BY3bKOMY 3Hau€HHi He 3a/MIIeHi 11033 yBarolo, a OXOIIEH] IOHATTAM
«JOITYCTUMICTb».

Y Teopii JoKa3yBaHHA TaKa CTAJifiHICTD CIIiBBiJHOCUTbCA 3 PO3-
MEXXYBaHHIM IUTAHb, [I0B A3aHUX 3 IPUIHATTAM (Oflep>)KaHHAM) JOKa3iB,
Ta MUTaHb, II0B’A3aHMX 3 iX OLIHIOBAaHHAM. Y 3B’SI3KY 3 IIMM BUIIPaBIaHO
TOBOPUTH IIPO HA/IOKHICTH, ICTOTHICTD Ta HOMYCTUMICTD (Y By3bKOMY 3Ha-
4eHHI) fIK IIPO BJIACTUBOCTI JOKas3iB, a PO JOCTOBIPHICTb Ta Bary — SK
npo kputepii ix oninroBanHA. HanexxHicTb, icTOTHICTD Ta JOIYCTUMIiCTb
€ caMe BJIACTMBOCTAMM, a He NPUHIUIIAMU, OCKiIIbKM BOHM IIpUTaMaHHi
KOXKHOMY JJ0Ka3y OKpeMo i 6e3 IX HassBHOCTI BiilIOBifIHMII MaTepian He HOo-
BUHEH Oy Ty IpUitHATHUI AK jokas. [Ipu nboMy caMe Ha/leXXHIcTh Ta icToT-
HICTb [/I1 BUPILIEHHA CIIPaBy € KIIOYOBMMH 3MiCTOBMMMU BJIACTUBOCTAMU
IOKa3iB, Ha sIKi BKasyioTb I[IpaBuma IBA. OOrpyHTYBaHHS HalIeXHOCTI Ta
iCTOTHOCTI 3aMUTYBAHOrO y iHIIOI CTOPOHY [OKA3y TaKOX € HeOOXiTHOIO
YMOBOIO J/I1 TOTO, abU 3amuT Hpo IX HafaHHs OyB MiATPUMaHUIt apOiT-
paxxHuM cygoM BignosinHo fo Hacranos ICDR 3 o6Miny iHpopMali€eo
(crarrsa 2).

PazoMm 3 TmM, y MDKHapOgHOMY KOMepLilfHOMy apbiTpaxi Ha-
JIKHMIL Ta iICTOTHMII JOKa3 He MOXKe OyTV IPUITHATIIL, SAKIIO BiH € He-
poryctumuM. OfHaK, JOIYCTUMICTb JOKa3y He rapaHTy€e I0My JOKa30BY
cwny®'. TakuM 4MHOM, KOXKHA 3 BJIACTMBOCTEN € HeOOXiHOW I TOrO,
aby neBHuMil Marepian 6yB IpUHATNI (OTPUMaHMIL, 3aLIUTAHNUI) 5K JO-
Ka3. BogHouac »xofHa 3 HUX He HifMiHIOE COO0I0 KpuTepii OlliHIOBAHHS,

#0 Belgian Judicial Code. In force as from September 1, 2013. Chapter 6: Arbitration. — Pexxum
nocrymy : http://www.cepani.be/en/arbitration/belgian-judicial-code-provisions

#! Schlaepfer A. V., Birtsch P. A Few Reflections on the Assessment of Evidence by International
Arbitrators // International Business Law Journal / Revue de Droit des Affaires Internationales. —
2010. — Issue 3. — p. 214.
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AKVMM € IOCTOBIpHICTh Ta Bara. [IOCTOBIpHICTD BiflHECEHA O KpUTEPiiB
OIIiHIOBAHHA 3 THX IIiZICTaB, 0 BICHOBOK IIPO OCTOBiPHICTD MEBHOTO J0-
Ka3y Moyke OyTH 3 BIIEBHEHICTIO 3p06/IeHIIT 32 pe3y/IbTaTaMu OL[iHIOBaHH;I
BCiX JIOKa3iB y CYKYIIHOCTI, XO4a KPUTUYHIIL YATAY MOXKE 3BEPHYTU yBary
Ha Te, 1[0 OYEBU/IHO HELOCTOBIPHMII MaTepiasl He ITOBMHEH OYTY IIPUITHA-
TUII 5K JJOKa3, a TOMy MOXKHa 0y/10 6 BiTHeCT! XapaKTepUCTUKY JJOCTOBIp-
HOCTI 1o TepesiKy BracTuBocTeil. OfHaK TaKuil BUCHOBOK IIPO O4eBMJ-
HY HeJOCTOBIpHICTb Ha CTafil MPUITHATTA [OKa3y € CKOpille PifKiCHMM
BUIIAJIKOM, SIKUII 0 TOTO )X CYIIPOBOJKYETbCA HEOOXITHICTIO NMPUITHATY
HEeIOCTOBIpHUII MaTepias, AKUI BacHe i CIyryBaTuMe JOKa3OM BJIACHOI
HeIOCTOBIPHOCTI. Be3 MpMItHATTS TaKoro OKasy apOiTpa>kHUIL Cy/ He Ma-
TMMe TiJTBEPIPKEHHA JI BJIaCHOTO BYCHOBKY IIPO HEJOCTOBipHicTh. Ha-
TOMICTD IS MiATBEP>KEHHS BUCHOBKY IIPO HEHAJIEKHICTh, HEICTOTHICTD
a060 HeJOIyCTUMICTD MaTepiasy sAK JOKa3y IPUITHATTSA I0r0 HemoTpiOHe i
HaBiTb HEMOXK/IVBE, AKIIO MOBA Jifie IIPO HEJOIYCTUMICTb.

Hani nmpoaHaisyeMo OKpec/eHi Bulle B/IaCTMBOCTI [I0KasiB fie-
TaJIbHO.

Y mmpoxomMy 3Ha4eHHi, AKe BUKOPUCTOBYETbCA Y NPAKTHLIL JOKa-
3yBaHHA, JOKa3 € JOMYCTMMUM, SKIO Ha JIOro IMifCTaBi MO>KHA poOUTH
HeBHi BUCHOBKY IPO (PaKTH, AKi MOXXYTb MaTVl 3Ha4YeHH: IIpY BUpillIeH-
Hi cyzoM cpasu®?. IIpu 1jpOMy Bupas «<MO>KHA POOUTH ITeBHI BCHOBKI»
CTOCY€ETbCA fAK IPAaBOBOI MOXJIMBOCTI (JONYCTUMICTh Y BY3bKOMY 3Ha-
YeHHi), TaK 1 MOXK/IMBOCTI B acriekTi /oriku (HanexHicts). Pasom 3 Tum,
YABJIEHHA IPO JONYCTUMICTh Ma€ II€BHi BiIMiHHOCTI y pi3HMX IPaBOBUX
CHUICTEMAX, BIUIUB SIKMX BilYyBa€TbCA Y Mi>XXHapOTHOMY KOMEPLIITHOMY ap-
6itpaxi (sx Oyze BUHO fati, 1ie HOHATTS BXXMBAETHCS IIEPEBAXKHO Y BY3b-
KOMY 3Ha4YeHHi y BiloMMx apOiTpa)KHMX peIrlaMeHTax, ogHak y IIpaBmmax
IBA itoro sHaueHHA fy>Ke MIMPOKe, IpUTaMaHHE aMEPUKAHCBKill mpoecy-
aJIbHII Mopei).

B amepukaHCbKOMY IIpolleci ZOMycTUMICTD fokasiB (admissibility)
O3HAYae, 11]0 J0Ka3 Mo>ke Oy T BHECEHUIT Ha PO3IJIAJ, CYAY, /IMIe AKIO BiH
Mae JJOKa30Be 3HaYEHHS /IS HOBefeHH: eBHOrO (paKTy IIijj 4ac CyJoBOro
nporecy. To6TO B aMepUKaHCHKOMY CYZOUYMHCTBI [JOKa3 € JOINYCTUMIM,

#2 Pyoa T.B.TIoHATTs 1 3MiCT iHCTUTYTY [JOKa3yBaHHsS B LIMBIIBHOMY IIPOLIECYa/JbHOMY IpaBi
CIIA Ta Ykpainm: nmopisusanbHuit acniekt / T.B. Pyna // Bicauxk KuiBchkoro HarioHanbHOTO
yHniBepcutety imeni Tapaca Illesuenka. Cepisa: IOpupnuni nayxu. — 2008. — Bum. 79. — C. 48.
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SKIIO JI0TO JOCTIIKEeHHsI B CYJOBOMY 3acijaHHi MO)ke Oy TV KOPUCHUM JI/LsT
BUPINIEHH CIIPaBK. B yKpalHChbKOMY LIMBiTBHOMY IIPOLIECi, HATOMICTb, J10-
IIYCTUMICTD PO3YMI€TbCA SK Te, IO CYJ MOXKe OpaTy O yBary JIMIie JoKa-
31, OfieprKaHi 6e3 IIopyLIeHb 3aKOHY>”.

Hait6inpim mmpoke 3acTOCYBaHHs IOHATTS «JOIYCTUMICTB» 3Y-
crpivaemo y Ilpasmnax IBA. Crarra 9 Ilpasun «[JomyctumicTh Ta owi-
HIOBaHHA JIOKa3iB» Iepenbadae, 10 apOiTpa>kHUl Cyf 3a KIOIOTaHHAM
cTopoHM abo 3a BJIACHOI iHII[IaTMBOI MOXXe BUKIIOYNTH 3 [OKa3iB abo 3
TaKUX, 110 IiIsATal0Th HaJlaHHIO, 6YI[I>-HKMI71 TNOKYMEHT, 3asABY, YCHI CBif-
JeHHs a0 IMPOTOKOJ OIVISIAY 3a OGHIEI0 3 TAKNUX IIiACTaB:

1) BiZCyTHICTD ;OCTaTHBOI HATIEKHOCTI IO CIIpaBM a60 icTroTHOCTI

11 11 BUpILIeHHS;

2) npaBoBa 3a00poHa a60 NpUBiIeil B CUTy IPABOBMX UM €TUYHIX
HOPM, 5IKi apOiTpaXHMII CyJ| BBa)KaTUMe TaKMMM, 1[0 ITijJisira-
IOTb 3aCTOCYBaHHIO;

3) HayMipHe 0OTsDKEHHS, 1I0B s13aHe 3 HaJaHH M 3aIIIITAaHOTO JI0Ka3y;

4) HayjaHHA JOCTAaTHBOI iHpOpMallil, Ka 3 PO3YMHOIO IMOBIPHICTIO
LO3BOJIA€ MPUIYCTUTY, IO 3aIIUTYBAHMII JOKYMEHT BTPadeHO
Y1l 3HUILLEHO;

5) migcTaBu KoMepliitHOi abo TexHiuHOi KOH(pimeHIiTHOCTI, sAKi

apOITpaKHUIT Cyf, BBa)XKaTIMe TaKVIMI, 110 IIPeBajIIol0Th;

6) paxTOpU 0COOMMBOrO MOMITUYHOTO ab0 IHCTUTYLINIHOTO 3Ha-

4eHHs (BK/IIOYHO 3 JOKasaMy, sIKi MOXYTb OyTH Kmacudixo-
BaHi fIK [ep)KaBHA TAEMHMIL ab0 TAEMHUIST MIDKHApPOTHOI
opraisanii), Aki apOiTpaXHUII Cyj BBaXKaTVMe TaKUMU, IO
NIpEBaTIOI0Th;

7) MipKyBaHHS IIpOLleCya/lbHOI eKOHOMII, mponopuiitHocTi, cipa-
Be[/IMBOCTI Ta piBHOCTI CTOpiH, AKMMY apOiTpa>kHUIl CyJ, BBa-
JKatuMe 3a HeoOXifHe KepyBaTucsa®.

[lomannit Buile nepesik NOETHYE AK B/IaCHe BIACTMBOCTI [JOKa3iB
(Hane>xHOCTI Ta iCTOTHOCTI Y MyHKTI 1, JOIIyCTUMOCTI y TyHKTaX 2, 5 Ta 6),

% Pyoa T. B.HanexwHictp i pomyctumicts fokasis y nmsinbHomy nponeci CIIA Tta Yipainm:

nopiBHAMbHO-1IpaBoBuit ananis / T. B. Pyna // Bicuuk Bepxosnoro Cyny Ykpainnu. — 2009. —
Ne12. —C. 42.

#*IBA Rules on the Taking of Evidence in International Arbitration. Adopted by a resolution of 29
May 2010. — Pexxum gocrymy: http://www.ibanet.org/Publications/publications_IBA_guides_
and_free_materials.aspx#takingevidence
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TaK i mpolecyanbHi acnekTy 3abe3nedeHHs pIBHOTO CTaBIeHHs 10 CTOPiH
Ta eeKTNBHOCTI mponecy (IyHKTH 3 Ta 7), @ TAKOXX ICHYBaHHS CaMOTO
mokasy (myHKT 4). IlinkoM iiMoBipHo, o aBTopu IIpasun IBA Buxopumu 3
HEOOXiJHOCTI BCTAHOBUTI HalIO1/IbII 3ara/IbHi IMiCTaBU, 3 AKIUX MOX/IBE
BUK/IIOYEHHS OKPEMUX JJOKa3iB abo0 BijMoBa y iX 3amuTi Biff iHIIOI CTOPOHM
a00 IPUIHATTI, AKIO IX BXXe Ha/JaHO, a BiICYTHICTb TaKMUX MHifiCTaB € CBif-
YeHHAM JOIYCTUMOCTI Y HailOi/IbIl 3aralbHOMY PO3yMiHHI, sIke 3aCTOCO-
BYETbCA B MDKHApPOJHOMY KoMepLiliHoMy apbitpaxi. OpHak Tinbku Ti 3
HIX, AKi 3TPYIOBaHi AK BIACTUBOCTI JOKa3iB, MOXXYTb CIyIyBaTy IIifCTa-
BOIO /Il BUK/TIOYEeHH:A ab60 BigMOBU Yy IpUIHATTI HaJaHOTO 10 apb6itpax-
HOTO CYZy BOKYMEHTY, CBifueHHs abo iHioro marepiany. Came BOHM faii
OynyTh POSI/IAHYTI SIK BTaCTUBOCTI JOKAa3iB.

SIK y mpaBoOBUX cHMCTeMax 3arajbHOTO IIpaBa, TaK i B KOHTVHEH-
Ta/IbHO-TIPABOBill TpafguLil HaJeXHICTh HE € MUTAHHAM CYTO IIPAaBOBUM,
BOHO CKOpillle CTOCYETbCS 3arajbHUX 3acaf, JIOTIYHOr0 OOIPYHTYBaHHS.
B ropuauyHiil nitepaTypi TpanideTbcsa 3MillyBaHHA Ii€l BIaCTMBOCTI 3
iHIMMM, 30KpeMa 3 iCTOTHICTIO TOKa3y, a TAKOX 13 KpUTEPiEM TOCTOBIp-
HocTi. Hanexuictb gokasiB (relevance), 3a BU3HAYE€HHAM JEAKUX JOCITIJ-
HIUKIB, € 3[ATHICTIO MiABUIINTHY a0, HABIAKY, 3MEHIIIUTY JIMOBIPHICTb iC-
HYBaHHA 11eBHOTO (pakTy””. Takuiil 3MiCT MOHATTSA HAJIEKHOCTI O/IM3bKII
TI0 J10T0 3HAY€HH: y IIPABOBMX CHCTEMAX 3arajIbHOTO IIPaBa, fie Liell TepMiH
BIU3HAYAIOTh 5K 3JATHICTh pOOMTY iCHYBaHHS IeBHOI 0OCTaBMHM OinmblI
MO>K/IMBUM, i B TAKOMY BUITISIAL 06’ €QHYIOTD 3 TIOHATTSAM iCTOTHOCTI®®.

Ha nymxy T. B. Pynoi, HanexxHicTb BTin0€ Tpy OKpeMi BUMOTM:

1) MiX fOKa3oM Ta GaKTUYHOK 0OCTaBMHOIO, Ha SIKY BiH CIIPsIMO-
BaHUI i 1110 Ma€ 3HAYEHHS JI/IsI BUPIIIEHHS CIIPaBy, HOBMHEH Oy Ty 3B sI30K.
To6T0 Ha/eXXHICTh O3HAYAE OB’ A3aHICTD JOKA3y i3 haKTaMM, AKi BXOHATD
IO IpeMeTYy NOKa3syBaHHS;

2) obcTaBKHa, Ha JOBEJeHH sKOI CIPSIMOBYETHCS JJOKA3, IOBMHHA
MaTy IOPUAVYHI HACiIKM 3TiTHO 3 HOpMaMM MarepiasibHOro mnpasa. Pomb
TaKMX IPOIleCya/bHUX MeXaHi3MiB HO/ATAE y 3BY)XXeHHi 06cAry ¢axTis

# Pyoa T. B.TIoHATTA i 3MicCT IHCTUTYTy JOKa3yBaHHS B LIMBIIBHOMY IIpOL|eCya/JbHOMY IIpaBi

CIIA Tta Ykpainu: nopisusnpumit acnekt / T.B. Pyga // Bicuuk Kuiscbkoro HaijioHanbHOro
yHiBepcutety imMeni Tapaca IlleBuenka. Cepisa: FOpupnani Hayxm. — 2008. — By, 79. — C. 48.

#¢ Pilkov K. Evidence in International Arbitration: Criteria for Admission and Evaluation
/ Konstantin Pilkov // The International Journal of Arbitration, Mediation and Dispute
Management. — 2014. — Volume 80. — Number 2. — p. 148.
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Ta JIOKa3iB, 1[0 € OPUANIHO 3HAYMMUMM i AKi TIOBMHEH POSIIIAHYTHU CYH,.
OTKe, JOKa3M MAIOTh 3HAYEHHsI JIs1 CIIPAaBH, JINIIE SIKIIO BOHYU OB s13aHi 31
cripHuM (aKTUYIHUM €eMEHTOM [I030BY YU 3allepedeHHsI IPOTH [I030BY;

3) moka3 Mae OYTM 3TATHUM JOBECTH a00 CIPOCTYBAT PaKTUIHY
o6craByHy. Lleil acreKT Ha/leXXHOCT] BifoOpaxkae MeTy IpoLecy foKasy-
BaHHA — [ePeKOHYBaHHA Cy/Ay a00 IPUCHKHUX Y IIPaBOTi 03Nl Tiel un
inmoi croponn. Ilpu nbomy JifeTbcsa He PO MEPEKOHNIMBICTD JOKasy, a
JIIe TIPO Te, 110 HeBHa (akTuyHa obCcTaBMHA Mae OyTy GimbuI IMOBip-
HOIO TIpY iCHYBaHHI JJ0Ka3y, HiX 3a 110ro BigcyTHOCTI™.

Y MDKHapOZHOMY KOMepL{iTHOMY ap6iTpaki OCTaHH: 3 Ha3BaHUX
YMOBa BTilIIOETHCSA B iCTOTHOCTI I0Ka3y, @ TOMY € Ii/ICTaBU JI/I1 PO3MEXY-
BaHH: BIACTUBOCTEN Ha/leXXHOCTI Ta icroTHOCTI. IIpaBuna IBA diTko BU-
HISIOTH Bl HaMBOK/IMBIIII BIACTMBOCTI (HA/MEXHICTh O CIIpaBM Ta ic-
TOTHICTB Jyis 11 BUpILIEHH:), HAsIBHICTD SKMX HEOOXifHA Ul IPUITHATTS
IoKasy abo 3amMTyBaHH: JIOTO Y CTOPOHN. 3BXKAKYM Ha Iie, MOXKHA BM-
3HAYUTH HATIEIHCHICD 00KA3Y 8 MINHAPOOHOMY KOMepuiliHomy apbimpasci
SK NI02IYHUTE 36 430K 3 00CMABUHAMU, AKi CKIA0aomb npedmerm 00Ka3ysam-
HA. Y IIpaBOBUX CUCTEMaX SK 3aTajbHOrO, TaK i [UBIIbHOTO IIpaBa Ha/lexX-
HICTb He € MUTAHHAM CyTO IOPUANYHUM, HATOMICTb CTOCYETbCS Oi/BIIOI0
MipoIo 3acafi IOTi9YHOr0 MUCTIEHHs. 3B’30K 3 IPAaBOM YiTKillle IIPOT/IsAfa-
€TbCA Y KOHTMHEHTAIbHO-IIPABOBIN TPAAULIil: HOpMI MaTepiaZbHOTO Ipa-
Ba, SIKI [i//IAral0Th 3aCTOCYBAHHIO, BU3HAYAIOTh B3AEMO3B sI30K MK JOKa-
30M Ta 06CTABUHOIO, sIKa MA€ 3HAYEHHS /ISl BUPILIIEHHS CIIPaBIL.

JlocnipKyrouy MUTaHHA HAJIEXXHOCTI JOKa3iB y UMBi/IBHOMY IIpO-
recyanbHoMmy mpasi, T. B. Pyfa mop’si3ye muTaHHS Ha/leXHOCTI Ta {OCTO-
BIPHOCTI [OKa3y, BKa3yo4y, 1O Ha/JIeXHMI JOKa3 IOBMHEH BifIOBifaTH
IIeBHVM TPaiMUifHIM YSABJICHHAM IIPO LOCTOBipHICTH, TOOTO BifnoBina-
TU JiiICHOCTI*®. 3 1jUM CK/TaZiHO ITOTOAUTHUCD, & TUM Oi/bllle TepeHecTy 3a
aHaJIOTi€l0 B MDKHAPOJZHOMY KOMEpPILiHOMY apOiTpaXki, OCKi/IbKY MUTaH-
Hs IIPO HAJIEXHICTh BUPINIYETHCA LIOJ0 OKPEMOTO JOKa3y Ha CTafil 110oro
3aJIy4eHHs JI0 CIpaBy, ab0 HaBITbH Ilje TPy BUPIlleHHI NUTaHHA IIPO JI0-
L[IZIbHICTD OffepP>KaHHA, B TOI Yac AK BUCHOBOK IIPO JOCTOBIpHICTb OKa3y

*7 Pyoa T. B. HanexxHictp i gomycrumictb fokasis y nusinbHomy mporeci CIIA rta Ykpainm:
nopiBHsAIbHO-paBoBuit ananis / T. B. Pyna // Bicuuk Bepxosnoro Cyny Ykpainnu. — 2009. —
Ne12. — C. 41.

28 Tam camo. — C. 40.
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Mo>Ke 6y TuU 3po6IIeHO, o-IIeplie, MIC/s I0T0 OflepXKaHHs CYIOM, a IIO-fpy-
re, OCTATOYHO Lieil BUCHOBOK POOUTLCS, K IIPABIIIO, IIOKO BCiX HOKA3iB B
npoleci iX OIiHIOBaHHA.

BcTaHOBIEHHST Ha/eXXHOCTI sIK HEOOXi{HOI BIAaCTMBOCTI HOKasy
Mae He JIullle TeopeTUYHe 3HaueHHA. HeHa/leXXHICTb € JOCTaTHbOIO Mifi-
CTaBOIO [IA BifIMOBM y IPUITHATTI, 3alIUTi IIEBHOTO JOKYMEHTA, MaTepiamry
abo cBijueHH:A. 3BMYAIIHO, Ha MPAKTUL apOiTpaXkHi Cyu HEpifKo yTpu-
MYIOTbCA Biff TOTO, a0 BiIMOBIIATY Y IPUIHATTI JOKa3iB 3 mifcTas ix He-
HasiexxHocTi*”. Ile MOACHIOETbCA TMM, IO TaKa BiMOBa 4acTO CTBOPIOE
PUBUK [/ YMHHOCTI apOiTpaXkHOTO pillleHHst a00 i10r0 3gaTHOCTI 6y TH f0-
IyLEHNM /IO BUKOHAHHA Yepe3 MOK/IMBI 3asBJ CTOPOHM IIPO NOPYLIEHHA
il mpaBa BMK/IACTM CBOI apTyMEHTHM Ta JJoKa3yu. Mi>KHapOJHi akTy Ta Halli-
OHaJ/IbHe 3aKOHOJABCTBO y cepi M>KHAPOIZHOrO KOMepIiitHOro apbiTpa-
XKY He MICTATD CIeljia/IbHIX HOPM, SIKi 6 J03BO/IsI/IM apOiTPasKHUM CyaM
MiHiMi3yBaTu 1ieit pusuk (ofgHMM 3 BUHATKIB € IIIBeficbKmit 3aKOH mpo ap-
6iTpask, cTaTTA 25 SAKOr0 YIIOBHOBAXKYE apOiTpiB BifMOBUTH Y IPUITHATTI
IOKa3y, KUl € «OYeBUHO HeHale>XHNM» ). [TocTymatounch y NUTaHHi
3abe3nedeHHs IIpollecyalbHOl eeKTUBHOCTI apOiTpaXky yepes IpUITHAT-
TS JJOKa3iB i3 CYMHIBHOIO HaJIeXHICTIO, apOiTpy 4acTo OMIKYIOTbCSA YMH-
HICTIO pillleHHdA, IpM yXBaJeHHI AKOTO 3a pesyabTaTaMy OLIiHIOBaHH
IOKa3iB HeHA/IOKHOMY MaTepiany Bce OGHO He Oyhe HafaHO sKOI-HeOynb
JTOKa30BOI Baru.

SIKIO O3HaKa Ha/IeXXHOCTI BKasye Ha iCHYBaHHA 3B’s3Ky HOKa3y
3 IpeaMeTOM JOKas3yBaHH:A, TO icmomuicmo (materiality) xapakmepusye
3HAUEHHS 07151 BUDIUEHHS CNPABU Y MOMY PO3YMIHHI, W40 iCmomHuii 00Ka3
pobumv BUCHOBOK NPO ICHYBAHHS NEBHOT 06CMAsUHY OibU UMOBIPHUM.

Ha nymxy A. Pendepna ta M. XaHTtepa, /st 6i1bIIocTi mpakTukis
apOiTpaky 3BUMHOIO € HeOOXiTHICTh OOIPYHTYBATY HA/ISKHICTD JOKYMeH-
TiB ab0 iHmIol iHpopMmarii, 1o 3anuTyeTbes y iHImoi croponn. Heobxin-
HicTh OOIPYHTYBATI iCTOTHICTD JJOKA3y [y BUPIIIEHHA CIIPaBU CKJIAIa€
3HauHO Oinpumit Tarap. Lle jo3Bonse apbiTpam BifMOBUTH Y 3anuTi Y BU-

#* Von Mehren G.M.Submitting Evidence in an International Arbitration: The Common
Lawyer’s Guide / George M. Von Mehren and Claudia T. Salomon // Journal of International
Arbitration. — 2003. — 20(3). — p. 290.

3 Swedish Arbitration Act (SFS 1999:116). — Pexum poctymy : http://www.sccinstitute.
com/?id=23746
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najikax, KO/IM 3alUTyBaHi JOKYMEHTY CTOCYIOTbCA CIIPaBy, OFHAK IX Ha-
IaHH: ICTOTHO He BIUIMHE Ha 11 BupimeHHs ™",

HanexxHicTb € 03HaKOI0, sIKa BUSHAYAETHCA OI/IBIIO0 UM MEHILIOKO
MipOI0 OKpeMO IIOfO KOXKHOTO JIOKa3y. ICTOTHICTh HmOKasy, HaTOMiCTb,
O1/IBIIIOI0 MIPOIO 3a/IEXKUTD Biff TOTO, 5K [JoKa3u Bxxe Hamaui. [logaHHs n0-
Kasy, KU1 HiATBepIKye iCHyBaHHA 00CTaBMHY, 1110 BXXe Oy/la BCTaHOBJIe-
Ha 3a JOIIOMOTOI0 iHIIIOTO JJOKa3y, He 030aBIAe 1ell OinbIn misHil gokas
HaJIKHOCTI, OBHAK POOUTD JIOTO HEICTOTHUM.

Marouy NOBHOBa)KeHHS BMPIllyBaTy ILOJO iCTOTHOCTI [OKasy,
TaK CaMo fAK i y BUIIAZKY 3 Ha/IeKHICTIO, apOiTpayKHUIT CyJl 3a/IUIITA€TCSA
y cuTyaLil pusUKY A/ YMHHOCTI CBOTO PillleHHs Ta JI0T0 3[aTHOCTI 6yTH
TOMYIIEHUM IO BUKOHAHHS, SIKIO BiMOB/s€ y IPUIHATTI ab0 BUKIIIO-
Yae JJ0Ka3 3 IMX Mifcras. ToMy y mpakTuili BUNajKu BiMOBY y IpUITHATTI
HAJIOKHOTO JOKa3y ab0 BUKIIOUEHHs BXKe IPUIHATOTO HOKa3y 3 HifcTas
Ji0ro HeiCTOTHOCTI MalKe He TpaILs0Thcst. HaToMicTb myist oOrpyHTYBaH-
Hs 3aIIUTY CTOPOHOIO IOKa3y B iHIIOI CTOPOHM MiITBEPIYKEHHA iCTOTHOCTI
3aIMTYBAHOTO JI0Ka3y 3a/JMIIAETHCA KIYOBJM, Ha 1[0 BKAa3YIOTb TaKOX
IIpaBuna IBA, sAKi NOK/IafalOTh TArap JOKasyBaHHA iCTOTHOCTI Ha CTOPO-
HY, AKa 3BEPTAETHC 13 3alIUTOM.

JocmigHUKY B 11i/IOMy TIOTOJPKYIOTBCS 3 JYMKOIO IIPO Te, 110, BUPi-
LIYI0YM IITAHHA PO HAJIEXHICTb Ta iCTOTHICTD /1A BUPIIIEHHSA CIIPaBU
IOKa3y, apOiTpasKHNIL CY7 Y SKORHOMY BUIIA[KY He 3JiJICHIOE yIIepeKeHO-
rO Cy/KeHHs, sike 6 MOIJIO CTaT! IIPUBOROM [/ CKaCyBaHHs apOiTpak-
Horo pimeHHa*". OfHaK, Ha IPaKTULl apOiTpy HEPIKO YTPUMYIOThCS Bif
HETIPUITHATTS JOKa3iB 3 MifCTaB HEHA/IeXHOCTI abo HeicTOTHOCTI, i BHa-
IOThCA [IO YXBAJ€HH: PilIEHHA CTOCOBHO LMIX BIACTUBOCTEN MEPEBAYXKHO
Yy TMX BUIQJIKaX, KOV MOBA JiJie IPO 3allUT CTOPOHOIO JIOKAa3iB y iHIIOi
CTOPOHM.

BupineHHs NUTAaHHA NPO HAJNEXKHICTD, iCTOTHICTb, HOCTATHICTDb
TOKasiB Ta IX Bary MifIOPANKOBYETbCA 3aKOHAM JIOTIKM i HE BPErynboBa-

%! Redfern ¢ Hunter on International Arbitration — Fifth Edition Edited by Nigel Blackaby,
Constantine Partasides, Alan Redfern, and Martin Hunter. — Oxford University Press, 2009. —
p. 394.

392 Raeschke-Kessler H. Discovery in International Commercial Arbitration? / Hilmar Raeschke-
Kessler // K.-H. Bockstiegel, K.-P. Berger, J. Bredow, eds., The Taking of Evidence in International
Commercial Arbitration, German Institution of Arbitration (DIS) Series, Carl Heymanns
Verlag, 2010. — Vol. 26. — p. 54.
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He (GOpMaIIbHVMMIU NIPABIIAMY, OCKIIBKY 1ii IINTAHHS CTOCYIOTHCS 3MICTY
mokasis, pakTuaHux faHux’". JlomyCcTUMICTh, HATOMICTb, He TTOB’3y€ThCS
3 pakTMYHMMM FaHUMM, & CTOCYETHCS TIIBKY MPOLeCcyanbHoI popmu f10-
KasiB, TO6TO 3ac00iB JoKa3yBaHHI*".

Sk i cTOCOBHO JBOX paHillle pO3ITIAHYTUX BIACTMBOCTEIA, Y Oi/lb-
IIOCT] BiOMMX apOIiTpaKHMX CHUCTeM apOiTpa>kHUMI Cyy, HamieHuiT mu-
POKMMI IIOBHOBRKEHHAMMU BUpillyBaTy MO0 fomycTuMocTi. OpHak
TaKa JIMCKpellid Ha MPaKTUIl 3iIITOBXYETbCA 3 YMCAEHHUMM IIPaBOBUMU
06Me)XeHHsIMI HaBiTh Y TVX BUIIafKaX, KO IPOLieCyanbHi MpaBuIa ap-
OiTpaxKy creniazpHO IepesdavaroTh, IO [OKa3, 06 OYTH NPUITHATAM
apOITpPaXHUM CYLOM, He IIOBMHEH OyTH HEOAMIHHO JOIYCTUMMIL B CUITY
IOPUANYHYX IIPUINCIB (SIK Iie, HAIIPYUKIIaf, HepefoadeHo y crarti 16.2 Per-
nameHTy CIiHranmypchbKOro LeHTPY MKHapOZHOro apOiTpaky™™).

Bupinienna nuTaHHA IPO JOIYCTUMICTh JOKa3y CIIPaBfAE, Ode-
BUJIHO, HaVOi/IbIII Bif4y THMIT BIVIMB HA YMHHICTD apOiTPaXkKHOrO pillleHHs
Ta J10ro BUKOHaHH:A. fIKIo OesmifcTaBHa BifiMOBa 3a/y4MTH [0 CIIPaBK
HaJIeXHUI, JOITYCTUMMIIA, iCTOTHUI JOKa3 CTBOPIOE PU3MK CKAaCYBaHHA abo
BiZIMOBM Yy BM3HAHHI Ta BUKOHaHHI apOiTPa)KHOTO pillleHHs, TO IOMIJIKO-
Be 3a/Iy4eHH: HEHa/IeKHOTro ab0 HeiCTOTHOTO I0Ka3y MaTMMe HacC/IiKoOM
TiZIBKM IIpOLieCyabHi BTPATH, IepIll 3a BCe, Yacy Ha JOCTIIPKEHHA TaAKOTO
mokasy. OmHaK IpUITHATTA i BpaXyBaHHA NIPY yXBaJ/leHH] pillleHHS TOKa3y,
SIKMIT He TOBMHEH OYTI IPUITHATUII SIK HETOIYCTHMIIL, MO>Ke TAKOXX MaTU
HACIAKOM CTBOPEHHS PM3MKIB CKacyBaHHs ab0 BiIMOBM y BM3HAHHI Ta
BMKOHAHHI PillleHHA.

ApbiTpaxkHi Cyfu He 4acTO YXBaIIOTh OKpeMi IPOMIXKHI pileH-
H:A IIO/I0 HEJOIYCTYMOCTI OKPEMIX JIOKa3iB, XO4a BUMOTY CTOPiH IIPO BU-
KJIIOYEHHSA JOKa3iB 3 MifICTaB IX HEJOIYCTUMOCTI HEMOOAMHOKI, PO IO
cBimunTbh apbirpaxkHa npaktrka’®. Ha gymky A. B. Illnendep ta ®. bepua,

3% Redfern ¢ Hunter on International Arbitration — Fifth Edition Edited by Nigel Blackaby,
Constantine Partasides, Alan Redfern, and Martin Hunter. — Oxford University Press, 2009. —
p. 394.

3 Tpeywnuxos M. K. Cyne6nble moxasarenscrsa : Monorpadus / M. K. Tpeyurnuko. — M. :
IOpupnueckoe 610po «'OPOJIEI]», 1997. — C. 78.

% Arbitration Rules of the Singapore International Arbitration Centre, SIAC Rules (5th edition, 1
April 2013). — Pesxum poctymy: http://www.siac.org.sg/our-rules/rules/siac-rules-2013

3% ITus. Stockholm Chamber of Commerce Arbitration Award of 5 April 2007 (Pressure sensors
case). — Pesxxum gocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070405s5.html
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B ap6iTpaxki He 4acTO IOCTa€ MUTAHHA PO JOIYCTUMICTb TUX UM iHIIMX
mokasis. Hampukiaz, 3a60poHa HaBifiHMX 3allMTaHb CBifjKaM y MD>KHapOJ-
HOMY KOMepLilfHOMY apOiTpaxki He IpaKTUKYeTbcs (TOOTO y 3amydeHHi
[0 MaTepiajiB CIIpaBM CBifu€Hb, OJEPKaHUX Y BifIIOBib Ha HaBigHI 3a-
MUTaHHsA, apOiTpyM He BiMOBIAIOTH 3 MIiACTaB HENONMYCTMMOCTI), AKIIO
TI/IBKM CTOPOHM CaMi He BCTAaHOBWIM CIELlia/IbHi NMpaBuIa MO0 LbOTO.
Te 5x cTocyeTbcs, Ha [YMKY IOCTITHNKIB, i CBif4eHD 3 Uy>KUX C/1iB — BOHU
He BUKJIIOYAIOTHCA AK HefonmycTuMi. Ile ofHaK KOMIIEHCYETbCA TUM, 110
TOIYCTUMICTD JOKa3y He TapaHTYe JIOMy JOKa30Boi Barm’”.

Taka cutyaris o6yMoB/IeHa THM, 10 BifMOBa y 3a/Ty4eHHi J0Kasy 3
HificTaB 10r0 HEZOMYCTUMOCTI CTBOPIOE PUSUKY /IsI YMHHOCTI apOiTpax-
HOTO pillleHHs ab0 JI0ro BUSHAHHS Ta BUKOHAHHS depes3 MOXIMBE HOPy-
IIeHH: NpaBa CTOPOHU Ha IOJJaHHA apryMeHTiB. PasoM 3 TuM, npuitHATTA
IoKasy He 1030aBiisie apOiTPiB MOXKIMBOCTI BpaxyBaTH IIijf 4ac IX OLiHIO-
BaHHA Ti fedekTy, sAKi B HalliOHAJIBHUX CYJOBYX IIpolLiecax Mo 6 6yTu
MiZCTaBOIO [/ BUSHAHHA JOKA3y HEJOIYCTYMIIM.

[lipxin mo BupillleHHA NUTAHHA PO JOIYCTUMICTD IOKa3y y MiXK-
HapOJHOMY KOMepLiltHOMy ap6iTpaski icTOTHO BifipisHA€TbCA Bif migxoxny,
B/IACTMBOTO HAIiOHaJIbHUM CY[JOBMM IIpoliecam, 30kpema B YKpaini. Tak,
y Teopii JokasyBaHHsA y rocrofapcbkomy nporneci T. B. Crernanosa BusHa-
4a€ 3MiCT JJOITyCTUMMOCTI JOKa3iB K BUMOTIY BCTAHOB/IEHHA CIIELia/IbHUMM
IpaBWIaMI NeBHMX 3aco0iB [OKasyBaHH:, 6e3 000B’sS3KOBOTO BUKOPHU-
CTaHHsA B IIPOLEC] SIKMX HEMOXX/IMBO ITOBHOIO MipOI0 JOBeCTU 006CTaBUHY
CIIpaBy, Ha sKi IOCMIAETHCA yYacHUK nporecy’™. To6To, MoBa iifie mpo
TOIYCTUMICTD 5K IIO3UTUBHE 0OMEXXEHHsI, KO JOIIYCTUMMUM € Te, 110 Ie-
penbadeHe 3aKOHOM.

HaToMicTh fonycTUMICTD OKa3y B MXKHapOJHOMY KOMEPIIIITHOMY
ap6iTpaki Ipe3loMyeThCA.

Ha gymky T. B. Pygoi, Mo>kHa TOBOpPUTH IIPO IPVMHIIUM TiMOTeTUI-
HOI JIOITyCTMMOCTI HaJIOKHUX foKasis. ToOTo y pasi BiicyTHOCTI KOHKpeT-
HOI IiICTaBy [/IA BUK/IIOYEHHA Ha/JIeXHIUX JI0OKa3iB, yCi HaleXHi [JOKasu

37 Schlaepfer A. V., Birtsch P. A Few Reflections on the Assessment of Evidence by International
Arbitrators // International Business Law Journal/Revue de Droit des Affaires Internationales. —
2010. — Issue 3. — p. 214.

% Cmenanosa T. [lokasyBaHHs Ta [JOKa3M B TOCIOAAPCKOMY Ipolieci Ykpainu : aBroped. fuc. ...
KaHf. Iopyf. Hayk : 12.00.04 / T. B. CremanoBa ; HAH Vkpainn. IH-T eKoH.-TIpaB. JOCTiHK. —
IHonerpk, 2002. — C. 3.
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MaioTh OyTu pomymjeHi’”. Binpin mpaBuabHUM Oyn1o 6 HasBaTy Lie IIpe-
3YMIILII€I0 JOIYCTMMOCTI HaJIOKHNUX JJOKa3iB. 114 mpesymmuisa y Mi>kHapof -
HOMY KOMepLiliHOMy ap6iTpaski Mae IIporecyanbHumii xapakrep. [i sactocy-
BaHHA B apOiTpaxi K BUSHAHOI MO>KHA BUBECTH 3 y3ara/IbHeHOI IIPaKTUKI,
BrineHoi y [TpaBuax IBA, sxi nepen6auarors, 110 CTOPOHA, sIKa Hafia€ abo
3aIlUTYE JJ0Ka3, He 3000B’s13aHa JJOBECTH J10ro pomyctumicts. HaTomicTs
CTOPOHA, sIKa 3allepevye NMPOTH 3aIUTY HOKa3y 3 IificTaB HEOIYCTUMOCTI,
HOBMHHA HaBecTH i mificTaBu (crarti 3.5 Ta 4.10 [IpaBun IBA).

Pasom 3 TuM, mpoliecyasbHOI0 NPe3yMILI€I0 MOIYCTUMOCTI Ha-
JIOKHUX [OKa3iB y MDKHApOZHOMY KOMEpLiHOMY apOiTpaki muTaH-
HA JONyCTUMOCTI He Budepnyerbcs. B.B.Komapos Ta B.H.Iloropensn-
KNI BBa)KAIOTh, 110 NMMUTAHHA JOIYCTUMMOCTI JJOKa3iB € IpoLeCyalbHUM
i MOXXe BMpIIIYBaTUCDh IIpOLIECYyaJIbHUM IpaBoM apOiTpaxy’'’. 3 Takum
TBEP[KEHHS MOXXHA IMOTOAMTHCH JIMIIE B YACTUHI IPOLECYaJbHOTO Xa-
pakrTepy gomycTuMmocti. PasoM 3 TuM, ImpoliecyaibHe IIPaBo apOiTpaky
BCTAHOBJIIOE, SIK IIPaBWJIO, JIMILIE IIPAaBO apOiTPa)KHOro CyRy BUPIIIyBaTH
IIpO JIOIYCTMMICTh [OKa3iB, a iHOMI TAaKOXX INPE3yMIILiI0 JOIYCTMMOCTI
Ha/IeXHUX JokasiB. HaToMicTb crenianbHi npaBuia MoA0 AOIYCTUMOCTI
TOKa3iB, X04a Il MalOTh NPOLEeCYaNbHY IIPUPOLY, BPEry/IbOBaHi, K IPaBU-
710, aKTaMJ MaTepiaJbHOTO IIPaBa, AKe IifI/IATa€ 3aCTOCYBAaHHIO, a TAaKOX
iHIIMMY HOpMaMM, sIKi MalOTh HaitOibII TICHUIT 3B’130K 3 BifMOBiZHNM
nokasoM. JliiicHO, B aKTaX MaTepia/JIbHOTO IIpaBa JOCUTb 4acTO 3yCTpida-
I0THCS1 HOPMIA, 1110 3a00POHAIOTH BUKOPUCTAHHS IIEBHOTO 3ac00y JOKasy-
BaHHS /151 BCTAHOBJIEHHS MeBHMX 00CTaByH. TaK, BifIITOBIIHO /1O YaCTUHN
1 crarTi 218 IIMBiIBHOTO KOJEKCY YKpaiHM y pasi HEMOMEP>KaHHA INCh-
MOBOI OpMM IPaBOYMHY, KA BCTAHOBJIEHA 3aKOHOM, He JJOIIYCKA€TbCS
SIK I0Ka3 CBi[JYeHH: CBifiKa I foBefeHHA BaKTy yKIaJeHHs IPaBOYUHY.
Taki crenianbHi npaBWia, AKi CTOCYIOTbCSA JOMYCTUMOCTI, MOXYTb 6yTH
BIU3HaHI apbiTpaXHUM CyIoM 000B’A3KOBMMI /I 3aCTOCYBaHHA. Bpaxy-
BaHH:A CIIELia/IbHUX IIPaBUI LOA0 JOIYCTUMOCTI JOKa3iB, BCTAHOBIEHNUX
B aKTaX MarTepiaJbHOTrO IpaBa, MiATBEPHKYETbCHA TAKOXK apOiTpakKHOIO

% Pyoa T. B. Hanexxuictp i pomycrumicts fokasis y umsineromy npoueci CIIA Tta Yipainm:
nopiBHAMbHO-TpaBoBuit aHanis / T. B. Pyna // Bicnuk Bepxosroro Cyny Ykpaian. — 2009. —
Ne12. —C. 42.

319 Komapos B. B. MexxiyHapofiHbIl KOMMepUeckuii apouTpax : Hayd. usz. / B.B.Komapos,
B. H. [Moropeuxuit. — X. : IIpaso, 2009. — C. 100.
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npakTukow. Tak, yxamowoun pimenHs Bif 30 BepecHa 2003 poxy, MKAC
npu TTIII Ykpaiuy BUxonus 3 Toro, 110 BifnosifHo fo crarTi 204 Kogex-
Cy TOProBeNbHOTO MOPEIIABCTBA YKPaiHM HAaABHICTD i 3MIiCT JOTOBOpPY
(dpaxTyBaHHA Cy[Ha Ha MEBHMIT 9aC MOXYTb OYTHU JOBefeHi BUK/IIOYHO
MUCbMOBMMH JJOKazaMu>!l.

IIpore cnif BpaxyBary, 1110 3aCTOCYBaHHA 3HAYHOI YaCTMHU 3 TAKMUX
CIieljia/IbHUX IIPABUJI 3a/IMIIAETBCA Ha PO3CYJL CTOPIH i apbiTpaXkHOTO Cyay
J0 THX IIip, IIOKM MOBa He Jifie IIPO HEJOIYCTMICTD JOKA3y IIif] 3arpo3010
HOPYLIEHH ITy6/1iYHOr0 MOPSAKY (SIKIIO, HATIPKKIIAT, [OKA3 OeP>KaHO 3710-
YMHHUM LULIXOM). Hanpukag, BcraHOB/IeH] y mpaBi YkpaiHy 0OMe)keHHs
Ha BUKOPUCTAHHA CBilMEHHA CBifIKiB 1A MiATBEP/PKEHHSA YK/Ia/IeHHA IIpa-
BOYMHY 33 CBOEIO CYTTIO € BUSHAHMM Ha PiBHi 3aKOHY CTaBJIEHHAM JIO CBiJI-
4eHb fK [0 HeJOCTOBIpHOro mxKepena iHdopMalil Ipo yKIafieHHs IIpaBo-
YJHY Ha IIeBHUX YMOBaX. AHAJ/IOTIYHMII MifIXifl 10 BCTAHOBJIEHOTO Y JesIKIX
[IpoLieCya/IbHMX 3aKOHAX IIPaBIIa PO Oe3IM0CepeNHiCTh CIIPUMITHATTS CBifl-
KoM iHdopMallii, ika cTaHe IPEIMETOM CBifYeHHs, TOOTO HETOMYCTUMICTD
IPUIHATTA CBiflYEHDb 3 YYXXMX CJIiB — BOHM PO3LIHIOITHCA Halepeq K He-
pocroBipHi. OfHaK y MDKHaApOZHOMY KOMepLiliHOMY apOiTpaxi JOCTOBip-
HICTb JIOLI/IBHO POSIVIAIATY AK OGVIH 3 KPUTEPIIB OLIiHIOBAHHA [JOKa3y, BHAC-
JTIOK YOTo apOiTpaXKHMII CYJl MOYKe He BBa)KaTu ceOe 3000B’A3aHNM Offpasy
BIIKMJATY CBiJY€HHs Y LIbOMY BUIIAJKy AK Hallepes HeJOCTOBIPHI.

Omxe, 51K 6a41IMO, TOIYCTUMICTD JOKa3y MOXKe BUSHAYATICh IIPOLie-
Cya/IbHVM IIPAaBOM, SIKVIM KepPYETbCS apOITPaXKHUIT CYJ, i3 3aCTOCYBaHHAM
HOPM, sKi MiCTATbCS B {HIIIOMY IIpaBi, Ta BpaXyBaHHAM IIYOIIYHOTO IOPSKY.

Moo momycTnMOCTi 260 HEJOITYCTUMOCTI JOKA3iB TAKOXK MOXKIIHU-
BE JOCATHEHHA 3rofyu CTopoHaMu. lle IiKOM BK/IAa[Ja€TbCA y BU3HAHY B
MIDKHapOJHOMY KOMepLiTHOMY ap6iTpaski aBTOHOMIIO CTOPIH y BMpillleH-
Hi IMTaHb OKa3yBaHHA Ta IiATBEPIKYETbCA apOITPaXKHOI IPAKTUKOIO.
Sk Bupno 3 pimenns MKAC npu TIIIT Ykpainu Big 23 munaa 2003 poky,
BiITIOBilay 3allepeyyBaB IPOTH NPUITHATTA SAK HOKa3y akTy GakTUIHOTO
CTaHy 00afHaHHs, AKe Oy/I0 IOCTaB/IeHe BiflIOBifaueM, OCKI/IbKY TaKumit
aKT He Tepep0aueHni KOHTPAKTOM, KW BUMaraB CKIaJieHH:A BUHATKOBO
aKTy mpuitMaHHs o6magHaHHs. HaToMicTh M03MBay BKasyBaB Ha JOIIYCTH-

3! Perennie Mex<IyHapOHOTO KOMMEPYECKOro apOuTpaXkHOro cyza npyu ToproBo-IpoMBblILIeH-

HoIt Taymate YkpauHbl ot 30 cenTs6psa 2003 roza [O cobmogenun ycnosuii goropopa 6ep6o-
yT-uapTepa). — Pesxum gocrymy : http://search.ligazakon.ua/l_doc2.nsf/link1/S02657.html
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MicTb aKkTy paKTUIHOrO CTaHy OO/IafHAHHA 5K JOKa3y '

.Y ubomy BUnag-
KY, [IifICHO, MOBa JII/Ia IIPO JOIMYCTUMICTh JOKa3y, OCKU/IbKM BifIOBifa4d
CTBEPIPKYBaB, 110 KOHTPAaKTOM BCTaHOBJICHO €NMHMII JOKYMEHT, SKUM
MaB OyTU MiATBEPIKEHUI CTaH OONaHAHHSA, Y 3B’A3KYy 3 UMM OyHb-sKi
iHIIi OKasy He € JOIyCTUMUMM.

JlesKi JOCMiTHMKY, OflHAK, CTaB/IATD IIiJ CyMHIB IIpaBO CTOpiH fo-
CATHYTY 3TOJU 10710 jonycTuMocTi fokasis. Tax, I. Hikidopos piitios Buc-
HOBKY, 10 B apOiTpa>kKHOMY ITpoIieci pillleHH: 1010 IIPOLieCy HOKa3yBaHHH,
BU[IiB JOKa3iB, 000B’ 13Ky HOKa3yBaHHsI IIOBUHHO OYTH IPUITHSITE CTOPOHA-
M, @ Y BUIIAAKY HEJOCATHEHHs HYIMIY SIBHO BUpaKeHoOI 3rofu — apbiTpa-
MI. A OT pillleHH:A PO OIYCTUMICTh, HaJIEKHICTb, iCTOTHICTD i 3HAUMMICTh
Oynb-AKIX JJOKa3iB KOMIIETEHTHO yXBamioe Tperericbkuit cyn’". Take pos-
MeXyBaHH € ciipauM. BucHosok 1. HikipopoBa, iiMoBipHO, 3po6/iennii Ha
Tii migCTaBi, 1[0 3aKOHOJABCTBO PO apOiTpaxk Gararbox KpaiH, a TaKOX
Tunosuit saxon IOHCITPAJI moxnajaroTh BMpillleHHA NUTaHb Hajex-
HOCTi Ta IOIYCTUMOCTI TOKa3iB Ha ap6iTpiB, a IPO CTOPIH Yy BifIOBifHMX
HOpMax He 3raZiaHo. BogHo4ac CTOpOHM TaKOXX MOXYTb HOCATTY 3TOOM 3
NUTaHb JOIYCTUMOCTI, HA/IEXKHOCT] Ta Baru JOKasiB, K i Oy/b-AKMX {HIINX
IIUTaHb JOKa3yBaHH:A. 3BMYalHO peajiisaliisl CTOpOHaMM 1IbOTO IIPaBa MOXKe
3HAXORUTH 0OMEXeHH: 3 60Ky 000B’SISKOBMX HOPM IIPaBa, AKUMI MOXKYThb
OyTi Bpery/boBaHi OKpeMi aCIIeKTH HOKas3yBaHHsI. [JOCSTHEHHS CTOPOHAMU
3TOAM Y IEBHMX IMTAHHAX [JOKa3yBaHHS BCyNeped TaKuM 00OB’SISKOBUM
HOpMaM MOYKe CTBOPIOBATH MEPELIKOAY I AifICHOCTI apOiTpaskHOI yrom,
apOITPaXXHOro pillleHHs, @ TaKOXX MOXXIVMBOCTI IPYMYCOBOTO BUKOHAHHS
pirenss. Take IpoTuUpiu4s € KpUTUYHNUM, 3BMYAITHO XK, He B YCiX BUIIAJIKAX,
a TIIbKM B THX, KO/IM BOHO MOXKe OyTHU po3liiHeHe KOMIIETEHTHIUM CYHOM SIK
06CcTaBUHA, 10 POOUTH MOXIMBOI CKAaCyBaHHS apOiTpa’KHOIrO pillleHH,
a60 MO)Ke C/IyTyBaTH IifICTaBOIO I BiIMOBY Y HaJJaHHi JO3BOJIY Ha IIPUMY-
COBe BUKOHAHHSI, 30KpeMa Yepe3 MOPYLIEHHs IIyOTiYHOTO TOPSAIKY.

ABTOHOMis CTOPIH Ta IIMPOKi HIOBHOBa>KeHHA apOiTpiB y BUpileH-
Hi IIMTAaHb JOIYCTUMOCTI IOKa3iB, Ii/ICHO, MAaIOTh IeBHi obmexenHs. Tak,

312 Pernenye Mex/IyHapOJJHOrO KOMMEPYECKOT0 apOuTpaXkHOro cyza npyu ToproBo-IpomblIiieH-
HOII masate YKpauusl oT 23 mrosst 2003 roga [O B3bICKaHMY HEOITaYeHHOI CTOUMOCTY ITOCTAB-
neHHoro obopynosanmsa|. — Pexum pocrymy : http://search.ligazakon.ua/l_doc2.nsf/link1/
$02605.html

Y Hukugpopos V. JloxaszaTenbCTBa B MEX/YHAPOFHOM KoMMepueckoM apourpaxe / V. Hukudo-
pos // XosaiicTBo u npaso. — 2001. — Ne 10. — C. 122.
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AKIIO JI0Ka3 OfIepXKaHO y CIOCi0, AKNUIT CyIIepeunTh MyOmIiYHOMY HOPAAKY
KpaiHu Micus ap6iTpaxy (HalpuKiIaz, CBifueHHs ofep)xaHi i3 sacTocyBaH-
HAM HacWUIA), TaKMil I0Ka3 He MOXKe OYTH IIPUIHATUIL K JOIYCTUMUIL.
Kpim Toro, geski foKa3y MOXKYTb 3HaXOAUTHUCDH IiJl 3aXMCTOM IIpUBiIeiB
ab0 3axuIleHNX NMPaBOM TAEMHUIb (afBOKaTChKa abo iHma mpodeciina
TaeMHuIA To10)* . OCKiNbKM NMUTAHHA PO HONYCTUMICTD JOKa3y MOXe
BUPIIIYBaTUCh IIPU PO3I/IAAL MUTaHHA NPO HEOOXifHICTb omep)ary Bif
CTOPOHM IeBHIi JJOKa3M, caMe 3 IiICTaB 3aCTOCYBAaHH: LMX IpUBineiB abo
HeOOXiTHOCTI 30epekeHHsT OXOPOHIOBAHOI 3aKOHOM TaEMHMUIII, MOXe Oy TH
BiJIMOBJIEHO B OJjep>KaHHi JOKa3y sIK HEJJOIIyCTUMOTO.

Oco6mMBUM IiABUAOM HifCTaB 0OMeXXEeHHsI HOMYCTUMOCTI JOKa3y
MO)KHa BBa)KaTM JOKa30Bi PUBie€l, SKi, K BU3HAHO JOCTifHIKaMN, 6e3-
IIepeYHO BIUIMBAIOTh CaMe Ha JOIyCTUMICTb JOoKasis*"”.

KoHuenuis goka3oBKUX IpUBieiB 3a CBOEI CYTTIO IMPOTUCTOITDH
MeTi HokasyBaHHs. IlpuBinel He CIPUSIOTH BCTAHOBJIEHHIO OOCTaBUH,
BOHU iCHYIOTb J/I1 3aXVICTY IIeBHUX iHTepeciB a00 BifHOCKH i, TaKuM 4u-
HOM, CIIPsIMOBaHi Ha JOCATHEHHS COLlia/IbHMX ab0 my6ivamx nineit. ITpa-
suna npo npusinei 003607A10My 0c06i a60 cMopoHi 8iomosumucy 6i0 Ha-
OanHst cidueHb abo po3KpUMmS neeHol ingopmayii, HA8IMv AKWLO Mmaxa
ingpopmauis mae sHavenus 0ns cnpasu. Ilpasuia mpo npusinel 6asyoTbes
Ha KOHI[ENIl PO Te, L0 3aXUCT MEBHUX iHTepeciB, KOHDimeHIIIHOCTI
a60 Hepo3KpUTTA iHpOpMAaIlil PO3LIHIOETHCA SK [ell0 Oi/MbII BaKIUBeE,
HK Bara fokasy’'s.

BinpuricTb BizoMux apOiTpaKHNUX peI/laMeHTIB YIOBHOBAXYeE ap-
OiTpakHi cynu BUpilIyBaTV IMTAHHA NOKA3yBaHH:A, ONHAK He IIPOIIOHYE
BUPINIEHHs TAKOTO HEOJHO3HAYHOIO IUTAHHSA, AK IPUBijIeL:

— Tunosmit 3akon FOHCITPAJI ta Apb6itpaxumit pernament IOH-

CITPAJI TinpKu 3rafyrioTh Ipo IIPaBo apOiTpa)KHOIo Cymy BU-
KJIIOUNUTH JI0Ka3;

3 Pilkov K. Evidence in International Arbitration: Criteria for Admission and Evaluation
/ Konstantin Pilkov // The International Journal of Arbitration, Mediation and Dispute
Management. — 2014. — Volume 80. — Number 2. — p. 150.

31> Sindler M. Privilege Across Borders in Arbitration: multijurisdictional nightmare or a storm
in a teacup / Michelle Sindler and Tina Wustermann // ASA Bulletin. — 2005. — 23(4) — p. 3.

31 Mosk R. Evidentiary Privileges in International Arbitration Richard M. Mosk and Tom Ginsburg
/ The International and Comparative Law Quarterly. — Cambridge University Press. — 2001. —
Vol. 50, No. 2. — p. 345.
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- Permament 3 mibxuapogHoro ap6irpaxy ICDR BusHadae, 10
«TpuOyHasI MOBMHEH OpaTy [0 yBaru 3aCTOCOBHI IpaBUIa IIPO
IpaBoOBi IpuBijei, 30KkpeMa Taki, IO CTOCYIOTbCSA KOHGifeH-
LiTHOCTI CIIIKYBaHHA MK IOPUCTOM Ta KJIi€HTOM» (CTaTTs 22).
BogHouac pernmamMeHT He Jla€ BifITIOBifli HA IMTAHHSA IPO Te, SAKi
1ie IpuBinel HOBMHHI OYTY B34Ti 10 yBaru;

- Apb6irpaxxumit permament ICC (crarta 22(3)) mepenb6adae, 1110
ap6iTpaXHUIT TPMOYHAT «MOXKe BKUBATHU 3aXONIB I 3aXUCTY
KOMepLiitHOl TaeMHMLII Ta KoHineH1iHol iHbopMariii», ane He
PperyIoe Toro, 110 HOBMHHE BBAXXATICh KOH}ieHilTHOW iHdOp-
Malji€lo, Ta TOTO, sIKi IpaByIa PO HpyBiel TPUOYHas IOBUHEH
3aCTOCOBYBATM;

- Pernmamenr 3 MbxHapogHoro apbirpaxy Toprosoi mamaru Iiopu-
xa (crarTs 38) Takox 10 2004 p. nepembataB MOXK/IMBICTD Bpaxy-
BaHHJ 3aXVCTy IPYUBIIesAMM TeSKUX CBijueHb, OlHAK OYB 3aMiHe-
Hut [IIBelijapcbkuM apOiTpaXKHNMM peI/IaMeHTOM, KMl BKe He
MIiCTUTD TaKUX CII€LIia/IbHNUX IIOTI0KEHD.

[TpaBuna IBA nepen6avaioTs, 10 apOiTpaxkHmil TpubyHam MoXe
BiJMOBUTH y 3a/l0OBOJIEHH] 3alIUTy CTOPOHM Ha HaZlaHHA TOKa3iB, AKi CK/a-
JAI0Th «IOPUAUIHY 3a60p0Hy abo mpuBineit BifOBifHO /10 IPaBOBKX 260
eTMYHYX [IPABUJI, AKi apOITPKHUIL CY/ BUSHAE TaKMMU, IO MifyIAraloTh
3aCTOCYBaHHIO», 0e3 IOSICHEHHsS TOro, Ha SIKill IifcTaBi mpo IpuBinmeit
Moxe 6yTy 3asgBIeH0”".

CkaiHiCTb TUTAHHA PO NPUBiNe] MOJATAE 1Iie 1 B TOMY, 110 CTO-
POHM 3asB/IAI0TH IIPO NPUBi/ei 3 IOCUTAHHAM Ha HOPMM Pi3HMX IPaBOBUX
CUCTeM, YacTO IHIIMX, HiX Ti€l, ika 06paHa CTOPOHAMMU JIS pEry/TI0BaHHs
ix porosipHux BigHocuH. Ha gymky B. Kamepep, ap6iTpu 3ilroBxyoTbes
31 3HAYHVIMU TPYRHOIIAMY, KOJIV CTOPOHA 3asBJIA€ PO NpuBineit. ApoOit-
paxHi cynu 4acTo 6epyTh [0 yBaru iHTepecu pi3HOMaHITHUX IOPUCHUK-
Liil IpM BUPILIEHHI IUTAHHA PO Te, sIKa 3 HUX MA€E HAMOIIbLINII iHTe-
pec (3B’130K) cTocoBHO npuBineto. Cyx Mo)ke B3ATU IO yBaru Te, fie MaJjo
MicIe CIiIKyBaHHA (AKILO, HATPUKJIAJ, 3aABJIEHO PO IPUBiJIeil CTOCOBHO
inpopmanii, ogepraHol mix Yac CHiJIKyBaHHA KIIiEHTA 3 aBOKATOM) abo

317 Camerer V. Glamis Gold, Ltd. v. United States of America: A Case Study On Document Production
And Privilege In International Arbitration / Véronique Camerer, Christina G. Hioureas // World
Arbitration & Mediation Review (WAMR). — 2008. — Vol. 2. — No 3. — pp. 40-41.
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crip, abo fie 36epiraloTbcs neBHi fokyMeHTH. Cyl MOXXe B3ATY [0 YBaru
HOpPMM TIpaBa KpaiHM CTOPOHM, fAKa 3asABJA€ NP0 iCHyBaHHA NPUBiNEI0,
a00, 3HOBY X TaKW, 3BEpPHYTHCS 10 IIpaBa KpaiHu Micus apoOirpaxy’'®.
Hageneni B. Kamepep «BapiaHTi» BKa3ylTbh He Ha MOX/IUBICTb BUOOPY
Ta IMPOKi ANCKPELiliHi MOBHOBAXKEHHs Y 3aCTOCYBaHHI IMPOLIECyaTbHUX
HOPM, a Ha iCHYBaHHs CUTYalil HeBM3HAYEHOCT] y HailOiNbl 3araTbHUX
NUTAHHAX 3aCTOCYBAHHA HAJIEKHNUX HOPM.

3aKOHOMIPHO IIOCTAa€ NIUTAHHA IIPO Te, AKe IPABO C/IiJ] 3aCTOCOBY-
BaTM JI0 BITHOCYH 3 IIPMBOJLY 3aXVCTY IleBHOI iHpopMalil npuBineem. Anb-
TepHatuBy, Ha ByMKy . Kaydman-Komep ta @. bepua, cTaHOBIATH IpoIie-
Cya/lbHe IIpaBO apOiTpaxKy, IpaBo, SKOMY MifNOPsAAKOBaHA apOiTpakHa
yrofa, IpaBo KpaiHy Miclisi BUKOHAHHs HaKa3y apOiTpakKHOro CyRy Ipo
HaJJaHHS JOKYMEHTIB, a TAKOXX IIPABO, sIKe MA€ HAOIIbII TiICHNIT 3B 130K
3 BifIHOCMHaMM, IIOJI0 AAKMX 3asABJIEHO 3aXUCT npusineeM. Ilepen Tum, sk
3O1MICHUTH cIIpoOy 0OpaTu cepell LUX aJbTepPHATUB, CIifj BpaxyBaTy, 110
TesKi IPUBi/ie], HaIPUK/IA/ 3aXUCT KOMYHiKallii Mi>XX KJIIEHTOM Ta aJjBOKa-
TOM, € HACTi/IbKM IIMPOKO BUSHAHNMMU y PiSHUX IPABOBMX CUCTEMAX, 110 B
ap6iTpaxki BOHM 4acTo pO3I/IAAAI0OTbCS K 3aXMILeH] B culy Ail 3aranbHUX
IPUHINIIB 6e3 BifcWIaHHA 10 OY/b-sAKOT0 HallioOHa/IbHOTO IIpaBa’’.

Ha nymky I Kaypman-Konep Ta ®@. bepua, He3Bakaroun Ha Te, IO
pisHi mpaBOBi cuCTeMM TiATPUMYIOTH pisHi MiZXOAM 4O IPaBOBUX IIPU-
BiZIeiB AK 0 MMTaHb MaTepialTbHOTO ab0 NpOLeCyaNTbHOrO IpaBa, BOHU
He BK/IAZIAl0ThCSI LIIKOBUTO B JKOIEH 3 LIMX MiAXOMIB i HOEAHYIOTD ¥ cobi
o3HaKy 060x. IlporecyanbHuil eleMeHT HOENHYE NMUTAHHS IpUBiIeiB
3 IPaBOM, sSIKe Perylioe apOiTpa>KHUil posI/Lsiy, (aje He MpolieCyaJbHUM
IIPaBOM, sIKe 3aCTOCOBY€ BifIIOBiHMII Iep>KaBHMII CYH), @ MaTepia/IbHMIL
e/IeMEHT IIO€IHYE JIOr0 3 IPABOM, sIKe Ma€ HailOilbII TiCHMIT 3B’5130K i3
3axMIeHNMU IIpuBineeM BifHOCHMHamMK abo iHdopmariero. Ha gymky fmo-
CNLIIHMKIB, 3BA)KAI04M HA TAKy IOABIIHY IIPABOBY IPUPOAY, LOLITbHUM
MO>Ke BUIATUCA OOIPYHTOBYBATH IIPMBiNell OBHOYACHO Y IIPOLeCyaTbHO-
MYy Ta y MaTepia;IbHOMY KOHTEKCTi, OCKI/IbKYM Y BUIIQJIKy IPOTUPIYYA OOUH
3 eJIeMEeHTiB MaTMMe MOX/IMBICTb Oy TH 3aCTOCOBaHUM. Take KyMy/IATUBHE

318 Tam camo. — p. 39.

31 Kaufmann-Kohler G. Discovery in international arbitration: How much is too much? / Gabrielle
Kaufmann-Kohler, Philippe Bartsch // Zeitschrift fiir Schiedsverfahren. — 2004. — Heft 1. —
p- 19.
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OOIPYHTYBaHHS MOYKe MaTU Miclle 1O THUX IIip, IOKY He IOCTae MUTAHHS
PO piBHE CTABJIEHHS [JO CTOPiH, AKIO OJHAKOBA 32 IPABOBOIO IIPUPOJOI0
indopmalis BUABIAETHCA 3aXUILEHOIO IPABOM ML OFHi€T 31 CTOPiH i m03a
TaKMM 3aXVICTOM IS iHIIOL. ¥ TakoMy BUIIQfIKy IIPOTUPIYYsA MOXKe 6yTu
BlpillleHe LIIIXOM 3aCTOCYBaHHs IpaBa apOiTpaxky, sike 30epirae 3a ap-
OiTpaXKHMM CY/IOM ILIMPOKi TIOBHOBAYKEHHS Ta JO3BOIUTbH BpaxyBaTy He-
0OXiTHICTb 3aXUCTy HpuBinerioBaHol iHpopMalil Ta 30epe>keHHs PiBHOTO
CTaBJIeHHs 10 CTOPiH*.

Ha npakTuii BigMiHHICTb MK HiIXOIOM [0 LIbOTO MUTAHHSA SK JO
IMTaHHsI MaTepialbHOro abo IIPOoLeCyanbHOro IpaBa YacTo € PO3IIMBYAC-
TUM, OCKiJIBKM IIpaBIIa IIPO IPUBi/e]l 3a3BMYall HE PO3IIAJAIOTHCS AK Ya-
CTVMHA 3aCTOCOBHOTO MaTepiaZbHOIO IpaBa. bijblle TOro, CTOpoHM TaKoX
He OYIKYIOTb, 110 3/[i/iCHEHMIT HMMU BUOIp MaTepiabHOrO MpaBa CTOCyBa-
TUMETbCsI IUTaHb TIPUBI/elB, SKIIO BiJIOBIAHMIT T0Ka3 MA€E TICHIIINIT 3B 51~
30k 3 iHmM npaBoM. Ie, Ha pymKy B. Kamepep, po6uTb npocTilmm momyx
CIIIPHYX ITIIXOAIB O BCTAHOB/IEHHA TaPMOHI30BaHNX IIPOLIEAYP PO3KPUT-
Ts JJOKa3iB y TVX BUIIQ[IKaX, KO He 3adinaiThcA myOmiyni intepecn™.

3abe3nedeHHs PIBHOTO CTaBJIEHHsS O CTOPiH IpyM PO3IVIAAL Mu-
TaHb IpO HpuBinei BuMarae Takox crarts 9.3(e) IIpasun IBA. Lle Big-
KpUBa€e MOXK/IMBOCTI /11 TOTO, a0y OffHAKOBa 3a 3HAYEHHAM iH(popMarllis
6y71a po3liHeHa apOiTpaXHNM CYIOM fAK 3aXMIIleHa, AKIIO OfHa i3 cTopiH
OOIPYHTOBAHO IOCHIAETHCS Ha 3aXMINEHICTb Takol iHpopManii y cBoe-
My BMIIQJIKY, a iHIIa CTOPOHA TaKMM 3aXJMCTOM H€ KOPUCTYETHCA B CUITY
nuie GOpMaIbHOrO 3aCTOCYBaHHsA BifnosigHux HopM. Hacranosu ICDR
3 06MiHy iH(poOpMalli€l0 IIPOIOHYIOTh CXOXKe BUPIlIeHHs i€l mpobmeMu:
SIKIIJO Ha CTOPOHY, IX paJHUKIB 260 JOKYMEHTM MOIIPIOBAaTUMY ThCS pisHi
IIpaBIIa, apOiTpaXKHMII CyJ| IIOBMHEH 3aCTOCOBYBATH O 000X CTOPiH Ofi-
HAKOBi IIPaBIJIA, HAAI0UM IIEPEBAry TUM, AKi BCTAHOB/IIOITh HAMBUILINIA
piBeHb 3axucty (crarrs 7 Hactanos).

[IpaBuna IBA BigKpuBaloTh MOXXIMBICTb BU3HAUNTH, SKi KaTeropii
npusineiB € Bu3HaHuMM B apOiTpaxi. Tak, crarra 9.3 IlpaBu npononye

320 Kaufmann-Kohler G. Discovery in international arbitration: How much is too much? / Gabrielle
Kaufmann-Kohler, Philippe Birtsch // Zeitschrift fiir Schiedsverfahren. - 2004. — Heft 1. - pp.
19, 20.

32 Camerer V. Glamis Gold, Ltd. v. United States of America: A Case Study On Document Production
And Privilege In International Arbitration / Véronique Camerer, Christina G. Hioureas // World
Arbitration & Mediation Review (WAMR). — 2008. — Vol. 2. — No 3. — pp. 39-40.
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apOITpaXXHOMY CYRY, HACKIZIbKM Iie JOITyCKA€ThCS IMIepaTUBHIMY IIPaBo-
BUMMU Ta €TUYHUMI HOPMaMI, BpaXOBYBaTU TaKe:

1) HeOOXifHICTD OXOPOHM KOHQIEHIHTHOCTI JOKYMEHTY, 3asBU
a060 yCHOTO IOBifOM/IEHHS, BiiIIOBIHO CK/IafieHoro abo 3pobire-
HOTO 3 METOIO i y 3B’A3Ky 3 HaflaHHAM a00 Ofiep>KaHHAM I0pU-
IM4HOI joroMory abo 3 MeTOI0 i y 3B’I3Ky 3 IIeperoBopaMu po
MMPHE BPETY/II0BAHHA CIIOPY;

2) o4iKyBaHHA CTOPIiH Ta IX KOHCY/IbTAHTIB HA MOMEHT BUHUKHEH-
Hs1 IOPUANYHOIL 3a60poHY ab0 IpKBineo;

3) MOXX/IMBY Bif;MOBY Bijj IIpaBoBOI 3a60pOHN 200 MPUBiIEIO MIIs-
XOM 3TOfIM, PO3KPUTTA Y MUHYIOMY, CBiflOMOTO BMKOPUCTAHHsA
IOKYMEHTY, 3asBM, YCHOTO IIOBiTOM/IEHHs 260 peKoMeHAaIlii,
IO Y HUX MICTU/IACD, 260 iHIIMM YMHOM;

4) HeoOXifHICTD 3a0€3MeYnTN CIpaBeIMBICTh Ta PIBHICTD I[OKO
CTOpiH, 0COO/IBO AKILO BOHU € Cy0 €KTaMI Pi3HUX IOPUANIHIX
a60 eTMYHUX HOPM.

TaxkuM 4mHOM, AK 6aUMMO, TAEMHMUIA CIIIKYBaHHS KJTi€HTA 3 a/iBO-

KaTOM BU3HA€ETBHCA K TaKa, 110 OYEBUIHO 3axuileHa pusineeM. [Iponosu-
11il MMPHOT'O BpETY/II0BaHH:A Ta IIEPETOBOPY 3 LIbOTO IIPUBOJY TAKOXK MOXKYTh
craHoBUTH iH(QOpMalilo, 3aximileHy NpuBineeM. B apbirpaxHin mpakTuiii
HAaBiTh CK/IaBCst 0coOmBMil GOpMAT HaJJAHHS TaKOI MPOIMO3ULil — omedva-
TaHa mponosuuis (sealed offer) — 3MicT sIKol, K IIpaBuUIO, He OepeThCst JO
yBaru apbiTpamu sIK JOKa3, HaBiTh fKIO BOHA Oy/Ia po3KpuTa apOiTpax-
HOMY CYAY CTOPOHOIO, sIKa Ii ofiepKaja, IpoTe MO>Ke OYTHU BpaxoBaHa IIif
Jac PO3IOALTY apbiTpaXKHMX BUTPAT, SIKIIO afipecaT TaKol IIPONo3uLiii ogep-
JKUTB 3 apOiTpayKHMM pillleHHSIM MeHIIIE, HiXK 1oMy 6YI10 3aIIpOIIOHOBAHO Y
IIponosuuil. Y 38’13Ky 3 1M HaOy/Ia OMMPeHHAM (GOpMYIIa JOIyCTUMOCTI
TaKMX IPONO3ULIIN K oKasiB — without prejudice save as to costs, TO6TO
3MICT IIpONO3NILil He TIOBMHEH BIUIMHYTY Ha BUPIIIEHH:A CIIpaBIU IO CYTi,
OfIHaK MOXKe OyTM B3ATUII 1O yBaru Ipy PO3LOAiI apOiTpaXKkHNX BUTPAT.
Yacro npobreMa Iojsrae He CTUIbKM Y BM3HAuYeHHI IpaBa, 110
HiJ/IsIrae 3aCTOCYBAHHIO, SIK Y TOMY, a0)1 BUSHAYNUTH, UM [ifICHO JOKYMEHT
mictTutp iHdopmaliifo, sika 3axuieHa MpuBineeM. B okpemmx Bumajgkax
CTOPOHM B I[bOMY Pasi MOXYTb JJOMOBUTNCH IIPO KOHQIIEeHLIHICTb 03-
HaJlOMJIEHHA 3 TaKMM JJOKYMEHTOM. B iHIIMX MOX/IMBUM € HaJlaHHA Bij-
pelaroBaHoro JOKYMEHTa, 3 IKOT0 BIAIeHO 3axuiieHy indopmarito. Tak,
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y crpasi 2007 poky 3a permameHToM SCC apOiTpaskHMIL CYJ JO3BOINB
penarysaHHs JIOKYMEHTIB CTOPOHOIO, fKa 3asB/A/NA PO HAABHICTb Y HUX
KOH}ifeHLiTHOI iHpOopMalii IPO CTOPOHHIX MOKYILiB**2,

OnHak Bce )X 3a/IMIIAIThCA BUIATKI, KO IIOTPiOHO 03HAIOMUTIC
3 JOKYMEHTOM IIOBHICTIO, a0y BU3HAYNUTH, UM JiJICHO, i AKIIO TaK, TO B AKil
Mipi, iHpopMaris € Tako, 0 HoTpedye 3axucTy. ApOiTparkHmit Cys y Ta-
KOMY BUIIQJIKY MO>KE 32 3TOJOI0 CTOPiH CAMOCTIITHO POSIJIAHYTU JOKYMEHTI
6e3 JJONyIIleHH /10 03HAIOM/IEHHS CTOPOH, sIKa BMIMaraja HaJlJaHHA JTOKY-
MmeHTa. Ha mifcraBi Takoro po3riany apOiTpa>kHUit cyy, fali BUSHAYUTD, 91
€ HeoOXigHUM Oflep>KyBaTH 1€l JOKYMEHT IIOBHICTIO, abo y dactuHi. Taxuii
POSI/LA, He HOPOMKYE 3arpO3M I/ YMHHOCTI Ta BUKOHAHHS apOiTpaskHOTO
pillleHH: TiNMbKM y BUMAJIKY 3TO[Y CTOPiH Ha J10ro mpoBefleHHA. 3a BificyT-
HOCTI 3rOfjy1 CTOPiH BiH Heé BpaXOBy€ BMMOT IIPO HaJIKHMII pO3IIAJ, i mpa-
BO CTOPOHM Ha BUKJIQJIEHHS CBOIX KOMEHTAPIB 3 IIPUBOJY [JOKa3Yy, OCKi/IbKI
11036aBJIsI€ CTOPOHY MOXK/IMBOCTI OpaTy y4acTh y JOCTIIKEHH] JOKa3y.

JouinbHNM MO)Ke BUABUTHUCA IIPU3HAYCHHA apOiTPaKHUM CYZOM
€KCIIepTa, AKNIT O3HAIOMUTBCA 31 CIIPHMM JOKYMEHTOM Ta HAJacTb BM-
CHOBOK 111010 06cATy 3axucty. KpiM Toro, BiH Moyke HajjaTy jaHi Ipo 3mict
HOKYMEHTY TaK/M 4YMHOM, 1106 Oyn 36epexxeHi 3axuineHi NpusineeM in-
tepecu. Crarts 3.8 [IpaBun IBA £o3Bossie apOiTpak HOMY CyAy IIpyU3Hada-
TU eKCIIEPTa /I BUPillEeHHA NUMTAHHS 100 3allepeyeHb Ha MifCcTaBi Ipu-
BiZero. ApOiTpakHi pernaMeHTH Iie NMTAHHA, AK HPaBU/IO, 3aIMIIAIOTH
nosa perymoBattaM. Ceper BUHATKIB ApOiTpaxkumit pernaMeHnT BeecBit-
HBOI OpraHisallii iHTe/IeKTyaIbHOI BTACHOCTI, CTAaTTA 52 AKOTO 3aKpPiIlIIoe
TeTaJTbHUI MeXaHi3M BUpIIIeHHA IbOrO MUTAHH:A, Ha AKMI 9acTO 3BaXKa-
I0Tb apOiTpM HaBiTh y CIIOpaX, AKi He CTOCYIOTbCS iHTeNIeKTyalIbHOI BIac-
HocTi*®. H. Omari BBa)kae, 10 apOiTpa>kHUil CY MO>Ke TaKOXK JOPYIUTH
3’ICyBaHHs IIMTAHHA 3aXUCTY iHpopManii peskxuMoM KoHQifeHIITHOCTI

411 IIpUBi/IeeM cekpeTapio apbiTpaky*.

322 Stockholm Chamber of Commerce Arbitration Award of 5 April 2007 (Pressure sensors case). —

Pexxum pocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070405s5.html

Kaufmann-Kohler G. Discovery in international arbitration: How much is too much? / Gabrielle

Kaufmann-Kohler, Philippe Bértsch // Zeitschrift fir Schiedsverfahren. — 2004. — Heft 1. —

p- 20.

#* O’Malley N. Discovery in International Commercial Arbitration — A Practical Overview /
Nathan D. O’Malley // California International Law Journal. — 2007. — Volume 15, No. 1. —
p-11.
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OTxxe ogHAKOBA 3a 3HAYeHHAM iHpOpMallia Moxe 6yTu posljiHeHa
ap6iTpaXHIM CYIOM SIK 3aXulileHa iist 000X CTOPIH, SKIO OffHa i3 CTOPiH
OOI'PYHTOBAHO IOCUIAETHCS HA 3aXMIEHICTh Takoi iHdopManii y cBoemy
BUIIAJKY, a iHIIa CTOPOHA TAKMM 3aXMCTOM He KOPUCTYETbCA 4Yepes3 Bifj-
CYTHICTb BiJITIOBiZTHOTO IIOJIOXKEHHSA Y IIPaBi, sIKe BU3HAYa€ CTATYC TAKOl
inbopmarii. [[s1 BUpilleHHsI HTUTAHHS PO Te, YU HOIINPIOETHCS HA 3aII-
TaHy iHdopmauio npusineir abo iHIMIT 3aXMCT, apOITPAXKHUIT CYI MOXKe
3aJIy4aTy eKCIepTiB, abo iHmux crenianicris. CaMocTiiiHO 3RiICHUTH J10-
CIIiKeHHs TaKUX TOKa3iB 6e3 HaJJaHHs MOXK/IVBOCTI iHIIII CTOPOHI O3HA-
JIOMMTHCD 3 TAKMMMU J0Ka3aMMU, 3a3B1Yall, € HEIPUITYCTUMUM, OCKIIbKY 11e
IOpyIIye MPaBO CTOPOHM Ha HalaHHA CBOIX apTyMEHTIB, OJHAK MOXK/IMBE,
AKILO CTOPOHM NIPO 11€ JOMOBJIATHCS.

4.2. Kputepii OLIHIOBAHHSA AOKQ3iB

OuiHioBaHHSA TOKasiB 37ilICHIOETbCS apbiTpamu 3a iX BHY TPILLHIM Iie-
PEKOHAHHAM — 3aKpilICHHAM TaKOTO IIpaBIIa 0OMEXXYETbCs Pery/IoBaHHs
IPOLIeCy OLIiHIOBaHH I0Kas3iB y OUIBIIIOCTI per/laMeHTiB 3 MDKHapOJZHOTO KO-
MepLiitHOro ap6iTpaxy. HacTo Ije BUIMBAETBCS Y Te, 1110 apOiTpy He BAIOTD-
€A 10 BUK/IAJy Pe3Y/IbTaTiB OLIHIOBAHHA OKA3iB Ha MpegMeT BifIIOBiIHOCTI
IIeBHVIM KPUTEPIAM, 0OMEXYI0UICh KOHCTATALEI0 TOTO, IO J0Ka3 € IIePEKOH-
muBuM (51K 1e 3po6us MKAC npu TTIIT Ykpaiunu y pituenHi Big 21 TpaBHs
2004 poky™®).

BHyTpillHEe NEepeKOHAHHA YaCcTO PO3IIANAETCA AK IHCTPYMEHT, 3a
TOTIOMOTOI0 SIKOTO 37iJICHIOETHCSA OLIHIOBAHHA NOKa3iB. lle He BUNpaBiaHo
3 TEOPETUYHOI TOYKM 30DPY, OCKI/IbKI BHYTPIIIHE IIEPEKOHAHHSA € CTAHOM,
SIKOTO ap6iTpy MOBMHHI JOCATHY TV BHAC/IIIOK OLIiHIOBaHHS JOKa31B 3a IeB-
HIVIMM KPUTEPIAMMU 1 AKMII BiJIIOBifla€ BUKOHAHHIO IIEBHOTO CTAaHZAPTY JO-
KasyBaHHA. Ik cnpaBemnBo 3asHadae C. A.JIeOHTbEB, He BHYTPILIHE IIe-
PEKOHAaHHA BU3HAYa€ CUJTy [JOKa3iB, a JIOKa3) BIUIMBAIOTh Ha IIepeKOHAHHA
cyny. B mporieci 06rpyHTyBaHHA GOPMYETHCs BHYTPILIHE I€PeKOHAHHS

32 Perenne Mex<[yHapOJHOTO KOMMEPYECKOro apOuTpaXkHOro cya npyu ToproBo-IpoMblILIeH-
HoIf maate YkpauHbl oT 21 mMas 2004 roga [O BosBpaTe MMyllecTBa U3 HE3AKOHHOTO BIaje-
Hus]. — Pexum gocrymy : http://search.ligazakon.ua/l_doc2.nsf/link1/S02641.html
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AK Cy0’€KTVBHE Bil4yTTs BIIEBHEHOCT] y JOBEAEHOCT] a00 HEIOBEAEHOCTI
¢axry. Came Lie BifuyTTs i cCKIagae 3MicT BHYTPIlIHBOrO IepeKOHAHHS .,
JI. O. boyapos Tako)X BKasye Ha Te, 10 BHYTpIllIHE IEPEKOHAHHA BUHUKAE Y
IIPaBO3aCcTOCYBaya BHAC/I/IOK OLIiHIOBAHHsI HVIM JJOKa3iB*?’.

OrjinroBanns (oriHka) mokasis, sik 3a3Havae [. O.Bouapos, € He-
BiJ EMHMM €/IeMEeHTOM [is/IbHOCTI 3 JOKa3yBaHH i IIO/IATa€ Y BUSHAYeHH] ix
HaJIOKHOCTI, HOIMYCTUMOCTI 11 JOCTOBIPHOCTI, a chOpMOBaHa B paMKax IIpa-
BOBOI ITO3MILIii CCTeMA [OKa3iB OLIIHIOETbCA TAKOXK 3a KPUTEPIEM IX TOCTAT-
HocTi**. CK/IaIHO TIOBHICTIO OTOAUITYICH 3 TaKMM IIi/IXOZOM /IO BU3HaYeHH:
3MICTY OLIIHIOBaHHA [OKa3iB, OCKIIbKM HAJIEXKHICTD Ta JOIYCTUMICTD, SIK MU
BCTaHOBWJIM, € BITACTMBOCTSIMMU JJOKa3iB, 6€3 HasBHOCTI SIKMX [IEBHMIT MaTepi-
aJI He TIOBVIHEH OYTH OLiHeHWI! 5K JOKas, a KpUTepieM TOCTOBIPHOCTI OLiHI0-
BaHHS JJOKa3y He BUYEPIIYETHCS, OCKUIBKY HEOOXiJHUM € TaKOXX BM3HAYeH-
HsI Bary J0Kasy, TOOTO JOTiYHOI MOYX/IMBOCTI 3 J10TO JIOTIOMOTOR0 TIPUIATH [I0
BIUCHOBKY IIpoO IeBHY 00cTaBuHy. CHcTeMa 5K JOCTOBIPHUX JOKasiB, AIiiCHO,
TIIATAE OLIHIIi 32 KPUTEPIEM JOCTATHOCTI.

Skimo Ha mpaxTuii Bif apOiTpiB He BMMaraerbcs (OpPMaTbHOTO
BUK/IAZICHHA Ppe3y/bTaTiB OLIHIOBAaHHA i3 3aCTOCYBAaHHAM KOHKPETHMX
KputepiiB (1ie HaBiTh MKOAWIO 6 apOiTpaxKy depe3 BHECEHHA 3allBOrO
¢dbopmanismy), To BpaxyBaHHA y AiANbHOCTI LMX KpuUTepiiB i ix uiTke pos-
MEXYBaHH: € BaXK/IMBYM.

BopHouac, sik 3a3HauaoTh A.Vocaun ta B.Boumi, sKiio Kpurepii
HAJIeKHOCTI JOKa3iB € OiIbIl-MeHII YiTKUMU, TO METOMM OLIHIOBAHHA Baru
IOKasiB Ta BM3HAYeHHs JOCTATHBOTO PiBHSA JOBEHEHHA € CY0 €KTMBHUMU
Ta HeKOHKpeTHUMM®. Jleski HayKOBLi Bce X BUJUIAIOTH IIeBHi Kputepil,
3a SIKMMY JIOKasy MOXyTb OyTu ouiHeHi. Tak, B.B.babenko Bupinse npa
KpuTepii — iHAMBifyanbHNIL, TOOTO Mepef0adeHuIt 111 KOXKHOTO OKpeMO-
IO I0Ka3y (Ha/IeXXHICTh, JOMYCTUMICTD, [JOCTOBIPHICTB), i CUCTEMHUIA, KW
3aCTOCOBYETDCA JJIA BCIi€EI CMCTEMM [JOKA3iB y CIIpaBi — JOCTATHICTD 1 B3aEM-

32 Jleonmves C. A. IIpouecc GpopmupoBanys BHyTpeHHero yoexuenns y cynbu / C. A. JIeoHTbeB
// AgBokat. — 2010. — Ne 7. — C. 25.

7 Bouapos J]. O. JJokasyBaHH: y IIPaBO3aCTOCOBYII [isIbHOCTI: 3ara/IbHOTEOPETUYHI IMTAHHSA :
aBToped. AuC. ... KaHf. opuf. Hayk : 12.00.01 / [I. O. Bouapos ; HarjionanbHa ropuandHa aka-
nemia Ykpainu im. fIlpocnaBa Mygporo. — X., 2007. — C. 9.

*% Tam camo. — C. 9.

3 Josang A. Legal reasoning with subjective logic / Audun Jesang, Viggo A. Bondi // Artificial
Intelligence and Law. — 2000. — No. 8. — p. 290.
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HiT 3B’5130K. I1l0 CTOCYETBCS OLIiHIOBaHHSI JOKA3iB 3 TOUKMU 30py ix jocrat-
HOCTI Ta B3a€EMHOTO0 3B 3Ky, TO BOH4, Ha JYMKY HOC/IIHIKA, CK/IAA€ThCs i3
BCTAHOBJIEHHA MPOTUPIYYA MK JOKa3aMy, yCYHEHHS CYMHIBiB B iCTMHHO-
CTi BUCHOBKY, SIKWI1 BUIUIMBAE i3 BCiel CYKYIHOCTI foka3oBol iHpopmaii,
sKa Hagxoauth . BujineHus takux xKputepii € cnipuum. Hanexwicts Ta
TOITyCTUMICTD, AK MU 3a3Ha4Yajy PaHille, € BIAaCTMBOCTAMH [OKa3iB, HasAB-
HICTD SIKMX € HeOOXiIHOI0 YMOBOIO 1A IX 3a/Iy4eHH: B IIPOLieCi JOKa3yBaH-
HA. JIOCTOBIpHICTh MOXKHA PO3IVIAJATH K KPUTEPill OLiHIOBaHHA [IOKa3y,
OJIHaK BOHA He 3aB)X/IM BU3HAYAEThCA iH/IVBiya/IbHO (B 3HaUeHH] 6e3 3B’43-
Ky 3 HIIMMM JJOKa3aMM), OCKiI/IbKY BYCHOBOK IIPO HEJOCTOBIPHICTD JOKa3y
MoxKe 6y Ty 3po0TIeHNIT B TOMY Y Yepes Joro MpOoTUpivds 3 iHIINMY 1O-
Kasamu Ta BijomMymu obctaBuHamu crpasy. CIipHUM TaKOX € BUJUIEHHS
B3a€EMHOT0 3B 5I3KY 5IK CK/IaZI0BOI KpUTEPilo OLIHIOBAHHSL.

3BaKaruu Ha Te, 10 [JOKa3M IOBMHHI OLIHIOBATUCA Y IX CYKYI-
HOCTIi, MM BB2)Ka€MO 32 MOXK/IMBE€ BUJiTIEHHSA caMe JOCTOBIPHOCTI Ta Baru
SAK KPUTEPIIB OL[iIHIOBAaHHS I0Ka3Y, a TAKOX JOCTATHOCTI AK KPUTEPIIO OLli-
HIOBaHHA CMCTEMI JIOKa3iB, a00 B LI/IOMy BUKOHaHHA 00OB’AI3KY 3 JOKa-
3yBaHHsA, a00, IHIINMMU C/IOBaMU, KPUTEPIEM HOCATHEHHs CTaHAAPTY Ji0-
Ka3yBaHHA.

Sk cipaBepgnuBo 3asHavae T. B. Pyna, ocHOBOIO OLIiHIOBaHHA JOKa-
3iB € BCTaHOB/IEHHA iX focToBipHOCTi. Ha ii yMKy, 1OCTOBipHICTb JOKa3y
3aJIKUTD Bifl BUMOT, BCTAHOBJIEHMX 3aKOHOM. AHaJIi3yr04y IIpoliecyanbHe
3aKOHO/IaBCTBO, BOHA BUJII/IA€ TaKi KPUTEPIil JOCTOBIPHOCTI: JOCTOBipHMII
IoKa3 Mae OyTH OfiepyKaHWIT 3 JOCTOBIPHOTO JpKepena iHpopmauil; cris-
CTaBJICHHS 3 IHIIMMY JOKa3aMu y crpasi®.

Y MDKHapOJHOMY KOMEpLiTHOMY ap6iTpaki HaBpsl YU MOXKHa
TOBOPUTHU IIPO 3aJIEXHICTh JOCTOBIPHOCTI BiJj BUMOT, BCTAHOBJIEHUX 3aKO-
HOM, fIK IIPO 1j¢ TOBOPUTb B KOHTEKCTi HAIliOHA/IbHUX CY[JOBUX IIPOILECiB
T.B. Pyna. BctaHOB/IEHHS JOCTOBIPHOCTI € MMTAaHHAM JIOTiKM (KO MOBa
Jifie TIPO BUSIBJIEHHS IPOTUPIY), 2 B OKPEMUX BUIIAIKAX BOHA € TEXHIYHUM
NUTaHHAM, HATOMICTb 3aJIeXKHICTD Bifi IpaBOBMX HOPM MalbKe He IIPOCTe-

30 Babenxo B. JlokadyBaHHs B TOCIHOAAPCHKOMY IpOIieci : aBroped. [uC. ... KaHA. 0PI/, HayK :
12.00.04 / B. B. Babenko ; Akaz. mpas. Hayk Ykpainu, HJII npusar. npasa i nignpuemunnrsa. —
K., 2007. — C. 15.

! Pyoa T. B. loctoBipHicTb foKasis y uusimbaomy cygounuctsi CIIA Ta Ykpaiuu: mopiBHAMb-
Ho-mpaBoBuit acmekt / T.B. Pyma // Bichuk KniBchkoro HamioHanbHOTO yHiBepcuTeTy iMeHi
Tapaca Illepuenka. Cepis: IOpuamyni nayku. — 2011. — Bum. 87. — C. 73-74.
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XKyeTbcA. CTOCOBHO K BUMIIZIEHHsI YMOB BU3HaHHSA JJOKa3y HOCTOBIpHUM,
TO JJIS1 IIPAKTUKM MDKHApOZHOTO KOMEPLITHOrO apOiTpaky LOLiNbHilIe
BECTM MOBY IIPO Bi[ICYyTHICTh IPOTMPIY Yy CAMOMY JOKa3i Ta MpOTHUPIY 3
IHIIMMY TOKa3aMU, a TAKOXK 3 IHIIMMI 0OCTaBMHAMU CIIpaBU, aJpKe OKpiM
CIiBCTaB/IeHHS 3 iHIIMMM IOKa3aMM Bifj0yBa€TbCA TAKOXK CIIiBCTaBICHHS
3 iHmuMHU 06CcTaBUHAMM, sIKi He 000B’I3KOBO MigKPIiljIeHi TeBHUMI [OKa-
3aMH, IKUMMU €, HATIPUKIIaJ, 3aTaIbHOBIJOMi 0OCTaBMHIL.

Taxum 4MHOM, OCTOBiIPHICTD MOYKHA PO3I/IAAATH B aCIEeKTaX BHY-
TPIlIHBOI (BiiCYTHICTD CynepeYHOCTEll B CAMOMY JOKa3i, HallpUK/Iaz Ipo-
TUpiv4A Yy BifNOBifAX cBifjka) Ta 30BHILIHBOI (CymepedHOCTi 3 iHIIMMM
IOKa3aMJ Ta BCTAHOB/ICHMMI Y CripaBi oOcTaBuHaMu). Tak, HaIPUKIAL, y
pitnenni MKAC mpu TTIIT Yxpainu Big 12 nunus 2001 poxy ap6iTpaskHmit
CYZ, He IIPUIHAB AK JI0Ka3! NOJATOK O NOTOBOPY Ta aAKT 3BipAHHA BUKO-
HaHH:A JJOTOBOPY, AKi, Ha [YMKY CyZY, He MAalOTb JOKa30BOi CUJIN, OCKI/TbKI
3a¢ikcoBaHi B HIX [JaHi He BiIIIOBIZAI0Th JAHNM JJOKYMEHTIB IIPO BilBaHTa-
KEHH, fAKi, 32 OLIIHKOI0 apOiTpaXkHOro CyRY, € cripaBxHiMu™*. HatoMicTb
3 pimenHsa MKAC npu TIIII Ykpaianm Bif 22 rpygHa 2004 poKy BUJHO, IO
ap6iTpaXHMII CyJ, B35B O yBaru TBep/pKEHHs I03MBava IPO MigpoOHMIT
XapaKTep JUCTa, HAJAHOTO BifIIOBifadeM, Ta, 3BaXkKalo4yy Ha HeJOJIIKM ca-
MOTO JIICTa, BUSHAB JIOr0 TaKMM, 110 He Ma€ JoKa3oBol cumn*®?. OueBuaHO,
10 Y HePIIOMY BUIIAJKY JOCTOBIpHICTD Oy/Ia IOCTaB/IeHa IIifi CyMHIB Yepes
30BHIIIHIO CYIIEpEY/IMBICTD JI0Ka3y, a Y APYTOMy — 4epe3 BHYTPILIHIO.

CTOCOBHO JIOCTOBIpHOCTi JOKYMEHTiB B Mi>KHapOJHOMY KOMep-
LiHOMY ap6iTpaki TAKO>X 3aCTOCOBYIOTb IIOHATTS aBTEHTUYHOCT] K CU-
HOHiM. ITpoTe HalIOi/IBII YAaCTO KAaTeTOpilo aBTEHTUYHOCTI BUKOPUCTOBY-
IOTb Y KOHTEKCTI BiINIOBIJHOCTI KOIIii JOKyMeHTa OpUTiHaIy, a TAKOX KON
MOBa Jifie IIPO MOXX/IMBY Hi/pOOKY HOKYMEHTA.

Ha Bigminy Bif 6araThox HaliOHa/JIbHUX HMPOLECYaTbHUX CUCTEM,
y AKMX BCTQHOBJICHO 00OB’A3KOBIiCTb MOJaHHA [0 CY[y OPUTiHAIB TOKY-
MEHTIB IIPMHAMMHI [IS1 3BipAHHA 3 KOIiAMY, 110 3a/1MIIAThCA Y CIIPaBi, B

32 Pemtenne MeXX1yHapOHOTO KOMMEPYECKOTO apOUTPasKHOTO Cy/ia pyu ToproBo-npoMblIiieH-
HOJT razate Ykpanssl ot 12 mioys 2001 roga [O B3bICKaHNMN 3a[J0/DKEHHOCTH 3a ToBap). — Pe-
sKuM focTyiry : http://search ligazakon.ua/l_doc2.nsf/link1/SO2619.html

Pemenne MexyHapoHOr0 KOMMEPYECKOro apOuTpaXkKHOro cyfa npu ToproBo-npoMbIiieH-
HOIt majiate YKpauHbl oT 22 gexabps 2004 roga [O B3bickaHuu mtTpadHOi HEYCTOMKY 3a He-
HOCTABJIEHHBII TOBAP U BO3MEIEHNI PACXOJIOB IO yIIaTe apOurpaxxHoro cbopal. — Pexum
mocrymy : http://search.ligazakon.ua/l_doc2.nsf/link1/S01108.html
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MDKHapOfHOMY KOMepLiiiHOMY apbiTpaxi fiie mpoliecyanbHa Mpe3yMIILisa
BiICYTHOCTI CIIOPY IIJOfIO {OCTOBipHOCTI (aBTEHTUYHOCTI) Koril, To6TO ii
BifimoBigHOCTI opurinamy. YacTo AKmO MOBa Jifile TPO AaBTEHTUYHUI JI0-
KYMEHT, TO MAa€TbCsA Ha yBa3i caMe KOIliA OpMUTiHaIbHOTO JJOKYMEHTY, [JO-
CTOBIpHICTb SIKOI He OCIIOpIO€ThcA. 114 mpoljecyaibHa Ipe3yMILis LiIKoM
Mo)ke OyTy OOIpyHTOBaHa BXKe 3raJlaHMM BIUIMBOM JJOMOBJIEHOCTI CTOPiH
a00 BifiICyTHOCTI CIIOpPY 10710 OKpeMuX 00CTaBJMH Ha BY3HAYEHH: IIUTaHb,
AKI TJIATal0Th OKa3yBaHHIO. JJOKM MK CTOpOHaMM BifiCy THil1 crip (abo
HaBiTb iCHy€ JOMOB/IEHICTD) LII0/10 ABTEHTUYHOCTI KOIIiI, apOiTpaXkHMil Cyp,
LiIKOM MOXXe 3aJJOBOIbHATNCD KOIIi€l0 (X04a apbiTpaXkHi pernmaMeHTH OK-
peMMxX apOiTPaKHNUX YCTAaHOB NepefbadaloTb «KOMIIPOMICHMUII BapiaHT»,
AKNI TIOIATA€ Y BUMO31 Ha/laBaTy Ofipa3y NpMHalMHI 3acBi[4eHi Komii, AK
1ie tepenbadeno y crarti 42 Permamenty MKAC npu TIIII Vkpainn).

Sk BipsHavaroth A.Pendepn ta M. XaHTep, JOMOB/ICHICTb CTOPiH
LIO/I0 ABTEHTUYHOCTI JOKYMEHTIB He CTOCYETbCA 3MICTY JIOKYMEHTIB, IX
IokasoBoi Baryu abo momyctuMocTi. BoHa uiie BKasye Ha Te, 10 CTOPO-
HI TIOTOAVUIACD 3 TUM, IO KOIIis BifITIOBi/jla€ OpUTiHATy iCHYI0YOTO IOKY-
MeHTY. SIKII[0 aBTeHTUYHICTDb JOKYMEHTY CTaBUTbCA I1iJ CYMHIB, apbiTpaxk
MO)Ke BU3HATM 32 HeoOXiJHe MOfjaHH:A OpuriHaly, abo 3acBig4yeHol Kormii,
SKIIO Ije HOMYCTUMO. SIKIo opuriHan He HafaHo, TPUOYHAI MOXKe BiKM-
HYTY TaKWil JOKYMEHT K HeOCTOBipHMiT**.

Taxuit migxin miATBepAXKy€eTbCA BU3HAHOI NMpakTuKow. [TpaBuma
IBA (crarts 3.12) nepen6adaioTs, 0 «KOIIii [JOKYMEHTIB IIOBMHHI BifIIO-
BifjaTy opuriHanaMm, a Ha BUMOTY ap6iTpa)kKHOTO CyAy OyAb-sIKVIT OpUTiHa
TOKYMEHTa IOBVHEH OyTY HaJjaHuUil [Is IepeBipku». K 3a3Ha4eHO y KO-
MeHTapi IBA [0 LbOrO HMOJIOXKEHHS, «apOITPaXKHMII Y, MOXKe BUMaraTu
HaJJAHHS OPUTiHATY JOKyMeHTy y Oyzb-sikmit 4ac. TaKuM 4MHOM, SIKIIO
CTOpPOHA BBaXKa€, 1O KOIIisA JOKYMEHTY He B IIOBHIiNI Mipi Bifmosifae opu-
riHajy, BOHa MOXKe IIPOCUTH apOiTpaXKHUIT Cy, BUMaraTy HaJaHHS TaKo-
ro opurinany»**. Bapro BifsHaunTy npu npomy, mwo 3a IIpasuiamu IBA

3 Redfern ¢ Hunter on International Arbitration — Fifth Edition Edited by Nigel Blackaby,
Constantine Partasides, Alan Redfern, and Martin Hunter. — Oxford University Press, 2009. —
p- 401.

Commentary on the revised text of the 2010 IBA Rules on the Taking of Evidence in International
Arbitration /1999 IBA Working Party & 2010 IBA Rules of Evidence Review Subcommittee. —
Pexxum pmocrymy : http://www.ibanet.org/Document/Default.aspx?DocumentUid=DD240932-
0E08-40D4-9866-309A635487C0
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apOITpaXHUIT Cy[, Ma€ IpaBoO, OfHAK He 000B’A30K BUMAraTy HaJaHHs
OpUTriHaTy SOKYMEHTa JL HepeBipKy, YMM 3a0e3IeuyeThCs 30eperKeHHs
IIOBHOT!U KOHTPOJIIO apOiTPa>KHOTO CYAy HaJl MUTaHHAMM JOCTIIKeHHS Ta
OILIiHIOBaHHS JIOKa3iB.

C.Tabpienb cTBepmKye, 0 HAJaHHA OPUTiHATY JOKYMEHTY € JI0-
CTaTHIM JJOKa30M aBTEHTMYHOCTI JOKYMEHTY (TOuHillle, Komii opuriHany),
a AKIIO iHIlIa CTOpOHA IPOMOBXYE HAIONATAaTI Ha 3allepeyeHHi aBTeH-
TUYHOCTI, TO BOHA Hece TATap JOKa3yBaHHs HigpoOKm™e.

Apb6iTpakHa IpaKTMKa TAaKOK CBIXYNTb, LIO TATAP [OKA3yBaHHS
HigpOoOKY OKA3Y [TOK/IAAETHCSI HA CTOPOHY, sIKA CTBEPAXKYE IPO Mifpob-
Ky*¥. TpaIUIA0ThCs BUITAZKM, KON TSArap LOKasyBaHHS MifpoOKM IOKIa-
JaeThcsl Ha 0Co0y, siKa CTBEPIPKYE IPO MiAPOOKY, HABITh KON apOiTpak-
HOMY CYAy HalaHO JIVIIIe KOIIi0 JOKYMEHTY, IIPO MiTPOOKY SIKOTO /I ThCA.
Tak, y cipaBi 2000 poky ap6iTpa>KHWIT Cyf, SIKMIT PO3I/ISAHYB CIIPaBy 3a
pernamenToM ICC, BU3HAB CBOIO KOMIIETEHIIiI0 Ha OCHOBI KOMil JOroBOpY,
sIKa MicTITa apOiTpaKHe 3acTepeskeHH, X04a iHIlla CTOpOHa BKa3yBajia Ha
HeaBTeHTUYHICTh Komii**. OueBMAHO, 10 TaKMIl MiAXig Mir 6yTy BUIIpaB-
HaHUI IpM BUPIlIeHHI NUTaHHA PO KOMIIETEHII0 apOiTpa)kKHOTrO CyRy,
OCKI/ZIbKM TaKe PillleHHA He IIPU3BOANUTD O BUPIIIEHH:A CYTi CIIOPY Ha KO-
PUCTb CTOPOHM. Y BMIIa[KaX, KON IIifi CYMHIB CTaBUTbCS aBTEHTUYHICTh
KOIIii JOKYMEHTY, AKUI CTOCYEThCS CYTi CIIOPY, 3aCTOCYBAaHHSA TAKOTO IIifi-
XOfly HaBpAJ uM BumpasaaHe. Tak, y cnpasi 1999 poky 3a permamMeHTOM
ICC apbiTpaxHMII CyA TaKOX IIOK/IAB TArap AOKa3yBaHHs HigpoOKM [o-
KyM€HTa (KOHTpaKTy), KOIIi0 IKOTO HaJlaB MO3MBayY, Ha BiJiIIOBijada, SIKIit
CTBEPIKYBaB Ipo mifpo6Ky. OfHaK y 1iil cripaBi apOiTpa>kHUIL Cy[ B3sIB
IO yBaru TaKOX fIK JOKa3 HACTYIIHI il BifIIOBifgaYa, AKi CBig4MIN Ipo Ha-
Mip KepyBarycsi KOHTpaKToM™.

Y BUIIA[KYy, SIKILIO CTOPOHA 3asBJLA€E PO MiTPOOKY HTOKYMEHTa, Y J1O-
KasyBaHHi mifpo6kn crip, Ha pyMKy C.Tabpierns, Buxopury 3 6i1bIn Buco-

36 Gabriel S. Dealing With «Challenged Documents» / Simon Gabriel // ASA Bulletin — 2011. —
No. 4. — p. 828.

37 CIETAC Arbitration proceeding, Award of 4 November 2002 (Beech log case). — Pesxxum ocry-
ny : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/021104c1.html

38 ICC Arbitration Case No. 8790 of 2000 (Processed food product case). — Pexxum pocrymy :
http://www.cisg.law.pace.edu/cisg/wais/db/cases2/008790i1.html

#¥ICC Arbitration Case No. 10274 of 1999 (Poultry feed case). — Pexxum focrymy : http://www.
cisg.law.pace.edu/cisg/wais/db/cases2/990274il.html
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KOTO CTaHJAPTY HOKa3yBaHHs, HDK TOI, KM 3BUYAITHO 3aCTOCOBYETHC ™.
OueBNIHO, MA€THCA Ha yBasi, 10 Y JOKa3yBaHHI MipOOKIU 3aCTOCOBYETbCS
CTaHJIapT IIePEKOH/IMBYX JIOKA3iB, 3aMICTb CTaHAApTy 6a/laHCy JIMOBipHO-
creit. Takoi x mymkn gorpumyerbcs I Konpe e Cinbsa, Axnmit BKa3ye Ha He-
OOXi/IHICTb 3aCTOCYBaHHS CTaH/IAPTY «UiTKMX Ta MEPEKOH/IMBYUX JJOKa3iB» .

SIKIIO aBTEHTUYHICTD JOKYMEHTA CIPOCTOBAHO, apOiTpaskHUII Cy/
He [TOBMHEH IIOK/IAJJaTHCA Ha HbOTO.

3aKOHOIABCTBO NPO MDKHAPOSHUIT KOMEPUiHMIT apbiTpaxk ok-
peMIux KpaiH MICTUTH CIeljiajbHi HOPMM IIPO MOXKIMBICTh CKaCyBaHHSA
apOITpa)KHOTO PpillleHHs, YXBaJEHOr0 Ha OCHOBI MifpoO/IeHNX HOKasiB:
§ 10(a)(1) DepepanbroOro 3akony mpo apbirpax CIIA2, crarrs 68(2)(g)
AHIIiTICBKOTO 3aKOHY IIpo apbitpaxc*®, crarTsa 24(a) 3akoHy Ipo MiKHa-
ponumit apbirpax Cinranypy**, crarrsa 34(3) 3axony Hosoi 3enanpii mpo
ap6iTpaxx®”. IHAilicbKMil 3aKOH PO apOiTpak Ta IPUMUPIOBA/IbHI IIpole-
nypu 1996 poky y crarTsx 34 Ta 48 6esnocepeHbo KBalidikye yxBaJeHHs
apOiTpa>KHOrO pillleHHs Ha OCHOBI Mif[pOO/IEHNUX [JOKa3iB K IIOPYLICHHS
Iy0JIiYHOTO MOPAJKY, @ OTKe AK IIICTaBY I CKaCyBaHHSA apbiTpaXkHOTO
pillleHHA, a Y BUIIQJIKYy 3B€PHEHHSA /10 BUKOHAHHA — BiJMOBM y HaJlaHHI
IO3BOJIy Ha IIPUMYcOBe BUKOHaHH:A**. 3akoH Hifepnanpis npo apbirpax
(crarrs 1068) HasuBae yxBajieHHS apOiTpa)KHOro pillleHHA Ha IijcTaBi
nipo6IeHnx TOKa3iB OfHIE 3 MifICTaB /I BiIKIMKAHHS apbOiTpa)kKHOrO
pillleHHA fAep>XKaHUM CYAOM, 110 Ma€ HACIIi/IKN, aHA/IOTYHi CKacyBaHHIO™Y.

30 Gabriel S. Dealing With «Challenged Documents» / Simon Gabriel // ASA Bulletin — 2011. —

No. 4. — p. 828.

Conde e Silva, Gui J. Transnational Public Policy In International Arbitration : PhD in Law Thesis

/ Gui J. Conde e Silva. — London : Queen Mary College, University of London, 2007. — p. 202.

2 Federal Arbitration Act (Pub.L. 68-401, 43 Stat. 883, enacted February 12, 1925, codified at 9
US.C. § 1 et seq.). — Pesxum gocrymy : http://www.law.cornell.edu/uscode/text/9/9

3 Arbitration Act 1996. — Pexxum octymy: http://www.legislation.gov.uk/ukpga/1996/23/data.pdf

4 Singapore International Arbitration Act (Chapter 143a) (Original Enactment: Act 23 Of

1994) Revised Edition 2002 (31st December 2002). — Pexxum moctymy : http://statutes.agc.

gov.sg/aol/search/display/view.w3p;page=0;query=DocIld%3A’fdb4f13d-0fdb-4083-806a-

0c16554efd0b”%20Status%3 Ainforce%20Depth%3A0;rec=0;whole=yes

Arbitration Act of New Zealand of 2 September 1996, No. 99. — Pexxum goctymy : http://www.

legislation.govt.nz/act/public/1996/0099/latest/whole.html

6 Arbitration And Conciliation Act of India , 16th August, 1996, No. 26. — Pexxum pocrymy :
http://keralamediation.gov.in/AC%20Act.pdf

7 Arbitration Act of Netherlands of 1 December 1986, Code of Civil Procedure — Book Four:
Arbitration. — Pexxum gocrymy : http://www.jus.uio.no/lm/netherlands.arbitration.act.1986/
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Y Tux BMIafiKax, KOIM 3aKOHOJABCTBO PO apbiTpak OKpeMo He
3rajiye mpo yXBaJieHHs1 apbiTpa)KHOro pillleHHsI Ha OCHOBI Higpo6meHnx
IOKasiB fK MPO MifCTaBy A/ JIOrO CKaCyBaHHs ab0 BifiIMOBU y BU3HAHHI
Ta Ha/IaHHI J03BOJTy Ha IPMMYCOB€ BUKOHAHH s, BUIIPABJaHO BBAXXKATH, 1110
yXBaJIeHH: apOiTpa)XHOTO pillleHHs Ha OCHOBI Mifipo6IeHNX 0Ka3iB Bce
K 3anmumiaerbess HenpunyctumuM. LK. [IMurpieBa Ta iHmi mocmigHMKM
y 3B’I3Ky 3 MM Bifj3Ha4alOTb, 1110, HAIPUKIIAJ, ¥ IPAKTUL CYAY, AKOMY
Hi IOpUCAMKLINHI TMTaHHA CKacyBaHHA pillleHb apOiTpaxKy, yXBajeHo-
ro 3a pernameHToM SCC, yXBa/leHHA ap6iTpa>KHOro pilleHHs Ha HigcTaBi
HigpoO6IEHOr0 [OKA3y POSI/IAKAETHCS K OKpeMa IIificTaBa I Joro CKa-
cyBa”HA*®. € Bci migcraBu nmorogutuck i3 gymkoro I. Konpe e Cinpsa mpo
Te, [0 YXBaJeHHs apbiTpakHOro pillleHHs Ha OCHOBI [JOKasiB, siki 6ynn
nigpo6yeHi, IpU3BOAUTD O IOPYLIEHHS TPAaHCHAIIIOHA/IBHOTO MyO/IiYHO-
ro nopssKky**. Ha 0O0rpyHTOBaHICTb TAaKOTO TBEP/PKEHHS BKa3y€ TaKOX Te,
mo npu nigrorosui Tunosoro sakony IOHCITPAJI ekcrieptu He BHecCIn
LIl OKpeMIIT BUIIAfIOK AK IifCTaBy /I CKaCyBaHHA PillleHH:A, OGHAK Bifi-
3HAYWIN, 1O TePMiH «y6MiYHMiT TOPAAOK», BXuTHit y Hbro-Mopkcbkiit
KOHBEHIIii, CTOCy€eTbcs PyHaMeHTaIbHYUX IPUHINIIIB IIpaBa Ta CIIpaBef-
JIMBOCTi y MaTepiaJ/IbHOMY Ta IPOLIeflyPHOMY aclleKTaX, TOMY BUIIAJKIU
OiIpOOKM TAKOX CITifi PO3IJISATHU SIK MiZICTaBy [JI CKaCyBaHHA pillleH-
Hs1. CIOBOCIIONYYeHHs «apOiTpakHe pillleHHs CyIepednTb my6nidHOMY
HOPAAKY Takoi KpaiHn», Bkute y Tunosomy sakoni JOHCITPAJL, He crif
PO3I/IARATU sK TaKe, 1[0 He 3a4illae 0OCTaBUH, SIKi CTOCYIOTHCS IIPOLIECy
yXBaJIeHHA pimeHHA>.

Bogpnouac, six o6rpyHroBaHo 3a3Hadae C.ITabpienp, BigKIMKaHHS
CTOPOHOI0 JIOKyMeHTa, aBTeHTUYHICTD SIKOTO Oy/Ia MOCTaBJIeHa i CyM-
HiB, a60 HaBiTb OBefIeHHs MiPOOKM JOKYMEHTa, He MOXKe PO3L[iHIOBaTH-
sl SIK JOCTATH TifcTaBa /s BUCHOBKY IIPO HeiCHYBaHHs THX 00CTaBUH,

8 MexxyHapoziHOoe yacTHoe mpaBo : Yue6Huk / JI. I1. Anybpuesa, K. A. bekames, I. K. Imutpu-
eBa 1 ip.; orB. pef. I K. [IMntpreBa. — 2-e usg., mepepab. u gorn. — M. : TK Benbu, Vsg-Bo
ITpocmexT, 2004. — C. 683.

9 Conde e Silva, Gui J. Transnational Public Policy In International Arbitration : PhD in Law Thesis
/ GuiJ. Conde e Silva. — London : Queen Mary College, University of London, 2007. — p. 192.

30 Report of the United Nations Commission on International Trade Law on the work of its
eighteenth session, 3-21 June 1985. Supplement No. 17 (A/40/17). — New York, UN, 1985. —
p. 58. — Pexxum pocrymy : http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N85/325/11/PDF/
N8532511.pdf?OpenElement
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Ha MiATBEPIXKeHHs AKUX TaKMil JOKYMeHT Oyno HafaHo™'. Binmbure Toro,
HEIOCTOBIpHMII /J0Ka3 (HeaBTEHTUYHMIT [JOKYMEHT) He IIOBUHEH Oy Ty Bu-
K/TIOYEeHWIT 31 CKIafy OKasiB i He Mo>ke OYTY 3a 3asBOI0 CTOPOHU BifK/IN-
KaHWIT, ajike BiH 3a/IMIIAETHCS TOKA30M BMCHOBKY apOiTpa>kHOTO Cymy
IIPO I0r0 HEeOCTOBIiPHICTB.

BignosigHo, Ha Hall IOITIAL, AOCTOBIpHICTb HE € YMOBOW IIPU-
JIHATTA [NOKa3y 3a 3aTajbHMM IIPABUTIOM, OCKIIbKM JOCTOBIpHICTb JOKa3y
BJM3HAYa€ThCA B IPOLEC] OL[iHIOBaHHA [JOKa3iB y iX cyKynHocTi. [Intanna
PO JIOCTOBIPHICTH TOKa3iB JOBOJII YaCTO MOCTAE B apOITpaXKHiit mpakTu-
i i, AK BOHA CBiYUTb, BUPILIYETHCA CaMe Y CYKYIHOCTI 3 IifATBepIKeH-
HAM JloCTOBipHOCTi iHmMX fokasiB. Tak, y cmpasi 134/2001 y pimenHi
Big 22 >x0BTHA 2003 poky MKAC npu TIIII P® 3BepHys yBary Ha Te, 1110
DOKYMEHTM, HaflaHi mosuBadeM (IIpofaBIieM), Cyllepew1insi, iX jjaHi He
30iraroThCsl 3 HAHMMM IHIINX HAaJJAaHNUX JOKYMEHTIB. Y 3B’A3KY 3 TUM, 1O
BifimoBifay (IIOKyIelb) HalaB JJOKYMEHTH, [JaHi SKMX He MICTM/IN TaKuxX
IpoTupi4, caMe BOHM OyaM B3ATI Bo yBarm apOirpaxxHum cymom®. Sk
BUJJHO, MOBA JIIIJIa IIPO MPUIHATI I OLIiHIOBaHHA JIOKa3M, fAAKi OJHAK B
Ipolieci OIiHIOBaHHA Oy BiIKMHYTI sIK HEZOCTOBIpHI.

Apb6iTpakHuit ¢y He 3000B’sI3aHMUIL, @ 3 IPAKTUYHOI TOYKU 30Dy i
He IIOBMHEH, BUPIIIyBaTy OKPEMO IIMTAHHA IIPO BUK/IIOYEHHA 31 CKIany Ho-
KasiB MaTepiaiy, II0fl0 AKOTO OfHA 31 CTOPiH 3a4BJIA€ PO HEMOCTOBIPHICTb.
Tak, y crpasi, o posrsganach 3a apbirpakuum pernamentom CIETAC,
apOITpaXXHWIT Y[ V pillleHH] BUK/IAB TBEPIPKEHHsI CTOPOHM IIPO HEJOCTO-
BipHICTb JOKa3y (Bifie03aInicy), OGHAK He HaBiB OYAb-sIKMX BUCHOBKIB IIJ0f0
1iiei 3asB1*. IIpu 11poMy, apOiTpaXKHUIT CyJ|, He BKasaB i Ha Te, 110 JI0T0 pi-
IIEHHS IPYHTYEThCSI Ha 1IbOMY JJOKasi, 110 MeBHOI0 Mipoio ybesmedye ap-
6iTpakHe pillleHHs Bifj CKaCyBaHHS Ta Bill pM3MKy BiIMOBM y BU3HaHHI Ta
BMKOHAHHI, SIKII[0 Oyfie BCTAaHOBJIEHO, 1[0 0Ka3 [iiiCHO 6yB HEOCTOBIPHMIL.

Pasom 3 TuM Taka 06epeXXHICTh aK HisIK He TOBMHHA CIPUIIMATUCh
AK CYMHIB y KOMIIeTeHI|il ap6iTpa)KHOTO CyRy BUPIlLIYBaTK MUTaHHSA J10-

! Gabriel S. Dealing With «Challenged Documents» / Simon Gabriel // ASA Bulletin — 2011. —
No. 4. — pp. 834-335.

2 Posertbepe M. VI3 mpakTuky MeXIyHapOZHOIO KOMMEPYECKOro apOMTPaKHOro Cyfa IIpu
Toproso-npombinieHHoit manate PO 3a 2003 roy / M. Posen6epr // Xo03AicTBO 1 IpaBo. —
2004. — ITpunoxenne Ne 2. — C. 51.

3 CIETAC Arbitration proceeding, Award of 8 September 1997 (BOPP film case). — Pexxum fio-
crymy : http://cisgw3.law.pace.edu/cases/970908c1.html
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croBipHOCTi (aBTeHTHYHOCTI). Ik 3a3Hayae C.[abpienp 3 mOCKHTaHHAM Ha
apb6itpaxxHe pittenHs 3a permamerntoM ICC Bix 9 sxoBTHs 2008 poky Ta
i pKeperta, IpaBo ap6iTPaXKHOro CYRY BUPIlIyBaTU MUTaHHA, AKi CTO-
CYIOTbCA aBTEHTUYHOCTI JOKa3iB, BUSHAHE IPOBiIHMMY JOCTiJHNKAMU Ta
MifATBepIPKeHe apOiTPaKHOK MPaKTUKOW™. [ KoMIeTeHNis moumpro-
€TbCA TAKOXK Ha BUIIA[KM, KOMM IIiJj CyMHIB IIOCTaB/IEHO aBTEHTUYHICTD
IHOKYMEHTY, y IKOMY BUK/IafIleHO apOiTpaxkHy yroay. [Hakiie, Ak crpaBesi-
nuBo 3asHavae C. [abpienp, cTopoHa, 3allikaBjieHa Y CTBOPEHHI IepelIKoy
apOiTpaXKHOMY PO3I/IARY, MOITIa 6 Ofpasy CTaBUTH IIiJ CYMHIB aBTEHTNY-
HiCTb apbiTpaXkHOI yrofy i BUMaratyl posI/Lify LbOTo IIUTAHHS Y CY/.

HacTynHuM Kpurepiem OLiHIOBaHHA JOKa3iB € KPUTEPIil Baru, AKy
HOTPiOHO HaZaTV KOXKHOMY JOKasy.

Tepmin Bara fokasis (weight of evidence), siK 1ioro po3yMmiloTb He-
AKI TOCTiTHMKY, BUKOPUCTOBYETBCA IJIA XapaKTEPUCTUMKM OLIiHIOBAHHSA
TOKa3iB i O3Ha4aE, 10 JOKa3M, IPECTaB/IeH] B XO/li JOKa3yBaHHSA OJHI€I0
CTOPOHOIO Y CIIPaBi, € IEPEKOHNMMBIINMH 32 JOKa3), IPEACTaB/IeH] iHIIO0
cTopoHO0*. Ha Hary fyMKy, Ipo IepeKOHINBICTb JOKa3iB BapTO roBO-
puty 6€3BiTHOCHO [0 JOKa3iB omoHeHTa. e TiM Oifblile IPaBUIBHO 3 OT-
JALY Ha Te, W0 11 JOCHTiPKEHa HaMM KaTeropis cTaHgapTy MOKa3yBaHHSA
CTOCY€ETbCSA IMOBIPHOCTI icCHYBaHHA 00CTaBMH, IIPO AKi CTBEPIKYE CTOPO-
Ha, y IOPiBHAHHI 3 IPOTUIEKHIM, 2 HE 3 BEPCI€I0 OIIOHEHTA, AKOI O TOrO
XX MOXKe 1 He 6yTu. BinbIll KOHKpETHMM i TaKuM, 11J0 MOXKe OYTI 3aCTOCO-
BaHO B MDKHApOJHOMY KOMepILiiiHOMY apOiTpaxi, BUJA€TbCSI BUSHAUCH-
H#, BifIOBIJIHO JIO AKOTO Bara J0Ka3y — Ii€é KpPUTEPIil 3[aTHOCTI JOKa3y
HiTpUMAaTY IPaBUIbHNUI 32 3aKOHAMI JIOTiKM YMOBMBIJL I[OJJ0 iCHYBaHHA
1eBHOI 06CTaBUHIL

SKIo KpuTepiii BarMm yMOBHO MOXXHA BiIHECTM J[IO0 KpUTepi-
1B OLIiHIOBAHHA KOXXHOTO OKPEMOTO MI0Ka3dy, TO KPUTEPINl JOCTaTHOCTI
(sufficiency) 3acTOCOBYETBCS 1O BCi€T CYKYITHOCTI TOKa3iB IIeBHOI 06CTaBu-
Hy. CaMe JI0TO JOCATHEHHS € BUPIIIATBLHUM JJIS TOTO, a0 BBaXXATH IIEBHY
00CTaBUHY JIOBEJICHOI0, aJl)Ke MOXXHa TOBOPUTMU JIMIIE IPO JOCTATHICTh

4 Gabriel S. Dealing With «Challenged Documents» / Simon Gabriel // ASA Bulletin — 2011. —
No. 4. — pp. 827, 836.

5 Pyoa T.B.TIoHATTs 1 3MiCT iHCTUTYTYy [JOKa3yBaHHsS B LMBIIBHOMY IIPOLIECYa/JbHOMY IpaBi
CIIA Ta Ykpainm: nmopisaanbHuit acriext / T.B. Pyna // Bicauk KniBchkoro HarioHanmbHOTO
yHniBepcutety imeni Tapaca Illesuenka. Cepisa: IOpupnuni nayxu. — 2008. — Bum. 79. — C. 49.
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HaJIOKHUX, JOIYCTUMMX i JOCTOBIpHMX J0Kas3iB. O4eBUIHO, caMe TOMY,
ap6iTpy HaifvacTille BKa3ylTh Ha HEOOXiJZHICTb HaJaHHS LOCTATHIX J0-
Ka3iB ab0 Ha HeHaJaHH: JOCTATHIX /JOKA3iB 5K Ha MiJCTaBY //IsI BUCHOBKY
IIpO HefoBefeHicTh 00cTaByHM. Takuil MifXix SHAXOAUTD BioOpaXkeHH: y
pillleHHSX, yXBaJIeHUX Y pisHux ap6birpakuux cucremax: MKAC mpu TTITI
PO*¢, SCC*’, ®epepanpuoi Toprosoi mamaru Asctpil (VIAC)*®, NAP,
CIETAC®. Ha HeHaJjaHHA HOCTATHIX JJOKa3iB fAK MiJCTaBy [/ BUCHOBKY
IPOTN CTOPOHY, Ha AKY IOKJIAJIeHO TATap JI0Ka3yBaHHA, BKa3aay apbir-
paxkHi cyau, Aki posrsanany cpasu 3a pernamentamu ICC*!, CIETAC?,
MKAC npu TIIIT PO,

JlocTaTHICTDb NOKa3iB y IpolecyalbHiil Haylli — 1€ NeBHUI I0pu-
OVYHUI CTaHJAPT, AKUI 3aCTOCOBYETbCA /1A BUPilleHHA NMUTAHHA, 49X
HOBMHHA CIIpaBa IepeiTy Ha pO3Iysiy CyAy (IPUCDKHUX), YU € JOKasu
IOPUINYHO JOCTATHIMM /IS TOTO, {06 Cymmst (41 IPUCSDKHI) YXBaanuB pi-
IIEHHA Ha KOPYUCTD OfHI€] 31 CTOpiH. JlocTaTHIMI BBa)KarOThCA JOKa3M, AKi
3a CBOIM XapaKTepoM, Barolo 4M KiJIbKIiCTIO, a TaKOX 3 IOPUANYHOI TOY-

¢ Tribunal of International Commercial Arbitration at the Russian Federation Chamber of
Commerce and Industry, Award of of 7 June 1999, Arbitration proceeding No. 238/1998. — Pe-
KM octymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/990607r1.html

¥7 Stockholm Chamber of Commerce Arbitration Award of 5 June 1998 (Beijing Light
Automobile Co. v. Connell). — Pexxum goctymy : http://www.cisg.law.pace.edu/cisg/wais/db/
cases2/980605s5.html

% Internationales Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft, Award of 15
June 1994, Vienna Arbitration proceeding SCH-4318 (Rolled metal sheets case). — Pexxum fo-
crymy : http://www.cisg law.pace.edu/cisg/wais/db/cases2/940615a4.html

3% Netherlands Arbitration Institute Award of 15 October 2002, Case No. 2319 (Condensate crude
oil mix case). — Pexxum mocrymy : http://cisgw3.law.pace.edu/cases/021015n1.html

*0 CIETAC Arbitration proceeding, Award of 14 February 2007 (Bellows forming machine
case). — Pexxum pocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070214c1.html

361 JCC Arbitration Case of 20 December 1999 (Copper cable case). — Pesxum gocrymy : http://www.
cisg.law.pace.edu/cisg/wais/db/cases2/991220i1.html; ICC Arbitration Case No. 8786 of January
1997 (Clothing case). — Pexxum goctymy : http://cisgw3.law.pace.edu/cases/978786i1.html

2 CIETAC Arbitration proceeding, Award of 24 July 2007 (Flexo label printing machine case). —
Pexxum poctymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070724c1.html; CIETAC
Arbitration proceeding, Award of December 2005 (Heat transfer oil furnace case). — Pexxum
mocrymy : http://www.cisg law.pace.edu/cisg/wais/db/cases2/051200c1.html

3 Tribunal of International Commercial Arbitration at the Russian Federation Chamber of
Commerce and Industry, Award of 9 June 2004, Arbitration proceeding 125/2003. — Pe-
XuM poctymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/040609r1.html; Tribunal of
International Commercial Arbitration at the Russian Federation Chamber of Commerce and
Industry, Award of 14 February 2006, Arbitration proceeding 7/2005. — Pexxum gocrymy :
http://www.cisg.law.pace.edu/cisg/wais/db/cases2/060214r1.html
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KU 30pY, OOIPYHTOBYIOTb BCTAHOBJICHHS IIEBHOTO (PAaKTy CyLOM. 3a/IeXHO
Biff 06CTaBuH, 1ii JOKA3M MOXYTb OYTH JOCTATHIMM B CUJTY TOTO, 1I[0 BOHM
BUITISIJAI0TH TAKVMU Ha HEPIINIT IO/, 00 B CU/TY IOBHOTO 3a/I0BOJIEH-
HSl HUMM CYZIOM. 3aJJOBOIBHUTHM CYJ, MOXKe TaKa KilbKiCThb JOKasiB, o6csr
AKUX 32 HOPMaJIbHMX YMOB Bi[JIIOBiHO 1O CTaH[ApTY JOKa3yBaHHA Iiepe-
KOHYe HeymepemxeHuit posyMm. OTKe, Cy[, MOXKe 3a/l0BOJIbHUTHUCS TAKOIO
KIZIBKICTIO OKa3iB, siKa HeoOXigHa I OTPUMAaHHs IepeBaru CTOPOHOIO,
Ha SAKiil JIOKNTD TATAp IePeKOHYBAaHHA *,

C. B. Bacube BBaXkae, 1110 JOCTATHICTb JOKa3iB 03HAYAE, 110 BOHK
TO3BOJIAIOTD Ji/iTV BUCHOBKY IO icHyBaHHA (paKTy, Ha MiATBepHKeHHA
AKoro BoHu 6y 3i6pani**. Ha gymxy T.B. Pynoi, mpoljec BcTaHOBIIEH-
HA JIOCTaTHOCTI JIOKa3iB O3HaYa€ MEPEBipKy TOro, Y1 MOXKHA Ha IiJCcTaBi
CYKYIIHOCTI IIOfJAHNUX NOKa3iB IIepeKOHATUCS B icHyBaHHi abo BifcyTHO-
CTi HeBHOTO (haKTY, SIKUIT HA/ISKXUTD 10 IPEAMETY JOKa3yBaHHA 1 IifyiArae
BCTaHOBJIEHHIO CYZIOM. BiZllloBiIHO y pasi BiICyTHOCTI JOCTATHIX JOKa3iB
VIS IIEpeKOHAHHSA CYRy B icHyBaHHI (aKTiB, sAKi BXOLATD JO IPEgMeTY Jo-
Ka3yBaHHS, CYJl HE MO)X€ BUPILINTH CIIPaBy Ha KOPUCTD Ti€l CTOPOHU, Ha
AKII JIOKUTD TATAp HOKa3yBaHHA ™.

Kpurepiit foCTaTHOCTI, TAKMM YMHOM, TiCHO NEePeIUIITAETHCA 3 TI0-
HATTAMY CTaHJJAPTY I0OKa3yBaHHA Ta TATaps JoKasyBaHH:A. BracHe HajjaH-
H:A JJOCTATHIX JOKa3iB CBiJYMTb IPO BUKOHAHHA TATaps JOKasyBaHHA i 10-
CATHEHH:A CTaH/IapTy JoKasyBaHHA. BifoBifiHO, 3 ypaXyBaHHAM TOrO, 1110
TATAp I0Ka3yBAHHSA PO3ITIAAETCA Ha IBOX PIBHAX — TATAp JOBEIEHHA Ta
TATAp HaflaHHA JIOKas3iB — JJOCTAaTHICTb TAKOXX POS3ITIAAIOTH Y LIUX JBOX
mnomuHax. Tak, T. B. Pyna Bkasye, o y ropuanyHiii 1iTepaTypi po3Mexxo-
BYIOTb /IBa BU/IM JOCTATHOCTI OKa3iB: O4eBU/HA JOCTATHICTD (prima facie
evidence) Ta 3a/j0BiNbHA KOCTATHICTD (satisfactory evidence). Ilpu mpomy
BOHa BUXOMIUTH 3 TOT'O, IIIO OYEBUIHO JOCTATHIMH € TOKa3M, SAKMUX 3TiTHO i3

%4 Pyoa T.B.IIOHATTA i 3MICT iHCTUTYTY [JOKa3yBaHHA B IIMBITbHOMY IPOLieCyalTbHOMY IpaBi

CHIA Ta Ykpainm: nopisaanpHuit acniekt / T.B. Pyna // Bicauk KuiBcpkoro HarioHanbHOTO

yHiBepcutety imeni Tapaca lllesuenka. Cepisa: IOpupnuni nayxu. — 2008. — Bum. 79. — C. 49.

Bacunves C.B.Llusinpuuit mpornec : HaBuansumit noci6unk / C.B.Bacuabes. — X. : TOB

«Opiceit», 2008. — C. 150.

3% Pyoa T.B. Kpurepiit ocTaTHOCTI py OLiHI[ JOKa3iB y IMBIIbHOMY CYJOYMHCTBI YKpainu
i CHIA: nopisuanbHO-npaBoBuit ananis / T.B.Pyma // Bicnux KwuiBcbkoro HalioHaabHO-
ro yHiBepcntety imeni Tapaca IlleBuenxa. Cepia: IOpupgyani maykn. — 2011. — By 88. —
C. 107, 108.
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MaTepiaJIbHMM IIPABOM, IO ITiJIJIATAE 3aCTOCYBAHHIO, JOCTaTHBO /I BCTa-
HOBJIEHHsI IEBHOTO (paKTy, JOKM iCHYBaHHs 1jbOro (aKTy He Oyfe 3amepe-
4eHe iHIMMU KoKazamu. ToOTO Taki gokasu He € 6e3CIipHUMI, ane SKIOo
NIPOTMJIEKHA CTOPOHA HE HAJACTD JIOKA3M J/IA iX CIPOCTYBaHH:, BOHMU €
HOCTATHIMU JiIsI YXBaJleHHs pillleHHs Ha KOPUCTb 0co0M, sKa IX Mofaa.
BkasiBku Ha Te, sAKi JOKa3M € JoKazaMu prima facie, MiCTATbCA y HOpMax
MaTepiazibHOro npaBa. Ha BigmiHy Biff oueBMIHOI JOCTaTHOCTI, KpUTEPii
3aJI0OBI/IbHOI JOCTATHOCTI He BCTAHOBJIEH] 3aKOHOM>®,

B MixHapopHOMY KOMepIiilHOMY apOiTpaxi Tako)k Ha HeHaJaHHA
IOKasiB prima facie mosuBadeM MO>ke 6y TV BKa3aHO iHIIIOI0 CTOPOHOIO SIK Ha
IiICTaBYy /151 BiMOBY Y I1030Bi 6€3 HeOOXiZHOCTI ITOFAHHSI JOKA3iB I Mifi-
TBEP/PKEHH: IIPOTWIEKHOI MO3MILl, a/Ke IMO3MBaYeM He HaJjaHO MiHiMaslb-
HOro 06csry oKasis. Bisbiite Toro, KpuTepiit JOCTATHOCTI prima facie Moxe
Oy Ty 3afiisiHMIT apOITPaKHUM CYZOM HaBiTh /IO TIOAAHHS CTOPOHAMM JIOKa3iB,
LIULIXOM IHOBiIOMJICHHSI CTOPOHaM, SIKi JJOKasy MOXXYTb OyTU HPMITHATI K
IOCTATHi JU/I1 BCTAHOBJICHHS OKPeMMX 0OCTaBVH. Y IPAaKTHL apOiTPakKHOTO
PO3IIARY apbiTpaskHi Cy/u BAIOTHCA [JO TAKOIO KPOKY, AKIIO MOBA Jifie IIpo
00CTaBMHM Oi/IbII-MEHII HEeJITPaJbHOIO XapaKTepy, K, HAIPUK/IAM, BCTa-
HOBJIEHHS Pe3UIEHTCHKOTO CTaTyCy (HAI[iOHaIbHOCTI) CTOPIH.

B njinomy >k MUTaHHA JOCTATHOCTI JOKa3iB OCTaTOYHO BUPIlIYETh-
Cs1 TIpY YXBaJIeHH] apOiTpaXKHOTO pillleHHs. A KO YXBa/leHHs apOiTpaskHO-
ro pilleHHA BOHO MOXKe OyTU BUPIIIEHO Y BMHATKOBMX BUIIaJKaX, KOMU
apOITpaXKHOMY CYAY O4eBMIHO, 110 BXKe HafjaHi [JOKasyu € JOCTaTHIMU i B
OfiepyKaHHI HACTYIHMX [{OKa3iB Ha IiTBep/PKEHHsI Ti€l ) 0O6CTaBMHM HO-
TpeOu HeMae.

BopHouac apbiTpaxxHnit cyg 6e3 IIKOmY I JOTPUMAHHS IpPUH-
LIy 6e3CTOPOHHOCTI MarbKe HIKOMM He MOXKe TTOBITOMMTH B XOfi apOiT-
P2)KHOTO PO3IJIARY IPO HEJOCTATHICTD JOKa3iB I BCTAHOBJIEHHA Ti€l 4
iHmoi cripuoi ob6craBuum. [[1s1 BUpillleHHsI CIpaBU [OKa3iB LOCTATHHO
3aBXX/IM, HATOMICTb IPO JOCTATHICTh AOKa3iB I MiATBEP>KEHHA IIE€BHOI
00CTaBMHY NTOBMHHA MIK/yBaTUCh CTOPOHA, Ha AKY IIOK/IAfIeHO TATrap Jo-
KasyBaHHs Ijiei o6ctaBuHu. Llet mipxif 9iTKO IPOCTEXYETHCA y pillleHH]
MKAC mpnu TIIIT Ykpainu Big 31 TpasHsa 2002 poky. Sk BugHO 3 pimen-
Hs, TI03MBa4 3asABMB KJIONOTAHHA NP0 IPU3HAYEHHA €KCIIEPTUSN 3 YMO-

37 Tam camo. — C. 107.
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BOIO «SIKIIO CYA[y HEOCTATHBO IiICTaB», a0¥ BBOKATH MeBHI 0OCTaBUHM
BCTaHOBJIEHMMM. Bifixuisiioun 1ie KJI0NOTaHHs, apOiTpaKHMIT Cy/] BKa3aB
Ha Te, OO0 Y CIIPaBi JOCTATHBO JOKa3iB [I yXBa/JIeHHA pillleHH:, BOSHOYAC
T03MBaY He 3aABJ/IsI€ KOHKPETHOTO K/IONIOTaHHs, 3a/1MIIAKYN 1€ INTAHHA
Ha pO3CYJ, CYAy, AKUIT He MOKe NIPU3HAYNTH eKCIIePTU3Y Ha CBill po3Cyf,
OCKI/IbKM He BIIPaBi CAaMOCTIIHO CTaBUTV NMUTAHHA PO HEJIMCHICTD JO-
KYMEHTIB, HaZlaHMX CTOPOHAMM, aJKe OCIIOPIOBAHHA [ilICHOCTI JOKyMEH-
Ta — IIPaBO i IpeporaTuBa CTOPOHM, Bij iMeHi sikoi BiH mignmucanmir’®®.
BingMoBnA04M y 3aJOBOJIEHHI KJIOIIOTAaHH:A, ITOJAHOTO 3 TaKOK yMOBOIO,
ap6iTpakHUI cyn GaKTMYHO Bif;MOBUBCA 3IiMICHUTH OIIiHIOBaHHA JOCTAT-
HOCTI IOKa3iB [0 YXBa/IeHHs apOiTPpakKHOTO pillleHHI.

Xouya BUpillleHHA NUTAHHA PO JOCTATHICTD JOKa3iB 3HAXOAUTHCS
y MeXKaX HOBHOB)XEHb apOiTPa)KHOTO CYAY, CTOPOHM MOXXYTh BUSBIISATU
CBOI0 aBTOHOMII TAaKOX y IIbOMY IMTaHHi. fIKIO JOMOBIEHOCTi CTOPiH
IIPO IeBHMII CTAaHJAPT JOKA3yBaHHsA, SIKUII IOBUHEH OYTU 3aCTOCOBaHMUIL
IIpY BUPILIEHH] CIOPY MIXX HUMMU, € PiIKiCHUM ABUIIEM, TO BUSHAYEHHSA
Y IOTOBOPi I0Ka3iB, AKi C/IiJj BUSHABATU NOCTATHIMM JI/IA MiITBEPIYKEHHA
HeBHUX 00CTaBUMH — IOLIMpPeHa IpakTuKa (IpUKIaaMu CIyryloTh JO-
MOBJIEHOCTI IIPO Te, IO 37iJICHEHA IIOKYIIIIEM OIUIaTa TOBApy PO3LiHIO-
€TbCA AK JOCTATHIN JOKa3 IPUMHATTA TOBAPY i BiICYyTHOCTI IpeTeHsin fo
SIKOCTI, X04a 6e3 Takoi JOMOBJIEHOCTi caM e GaKT OIUIATY Mir 6yT1/1
PO3LiHEHNI K HETOCTATHIN 0Ka3). ApbOiTpakHa IMPaKTUKA TAKOX CBifI-
YUTb IPO T€, [0 CTOPOHM MOXYTh IIPUIIMATy pillleHHSA PO BU3HAYEHHA
IIeBHUX JJOKas3iB goctatHiMu. B apbirpaxHiit cipasi Ne 273y/2003 MKAC
npu TTIIT Ykpainu BUXOAMB 3 TOTO, 1[0 CTOPOHM B KOHTPAKTi JOMOBIINCDH
PO CK/IaflaHHsI CIeliaIbHOTO JOKYMeHTY (cepTudikary) sk KoKasy ofep-
aHHA npopykuii’®. Tyt MoBa iiie caMe IIPO BU3HAHHS TAaKOTO JOKYMEHTY
TOCTAaTHIM JOKa3OM, OTHAK He CTaBUTbCA NMUTAHHA NPO HEJOIYCTUMICTD
inmmx mokasis. AHasoriuHo y pimensi Big 31 cepnna 2004 poxky MKAC
3BEpTaE yBary Ha Te, 110 CTOPOHN JOMOBU/IVCD IIPO NIEPEBIPKY MPOAYKILi,

8 Pemtenne MexIyHapOHOTO KOMMEPYECKOTO apOUTPasKHOTO Cy/ia pyu ToproBo-npoMblIiieH-
HOJT rmaate YKpauHbsl oT 31 mast 2002 roga [O B3bICKaHUM CTOMMOCTH IIOCTABIEHHOTO TOBA-
pa]. — Pexxum gocrymy : http://search.ligazakon.ua/l_doc2.nsf/link1/S02624.html

3% Pernenne Mex/TyHapOJHOTO KOMMEPYECKOT0 apOuTpakHOro cyza npyu ToproBo-IpomblIiieH-
HOIt naj1ate YKpauHsl ot 28 Hos16pst — 1 sexabpst 2003 roga [O B3bICKaHMM CTOMMOCTH [OCTAB-
JICHHOI1, HO He OIIAYeHHOI1 MIPOAYKIUY, IIeH! 33 HapyIIeHue CPOKOB OI/IAThI M apOUTPasKHBIX
pacxopoB]. — Pesxum goctymy : http://search.ligazakon.ua/l_doc2.nsf/link1/SO1045.html
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11J0 IOCTABJIAETLCS, He3a/IeKHOI0 KOMICI€I0, aKT SIKOI pO3LIHIOETbCS apOiT-
PKHUM CYIOM SIK JOCTATHIiT JOKa3 HESKICHOI IPORyKIi*”’.

TakyM 4MHOM, JOCTATHICTD I0Ka3iB € KpUTEPiEM OLIiHIOBaHHA CIC-
TeMU [JOKa3iB Ha IiTBEPAKeHHs [1eBHOI 00CTaBMHN, PiBeHb SIKOTO BCTa-
HOBJIIOETHCS B 3a/IEKHOCTI Bijf 3aCTOCOBAHOTO apOiTpa>KHUM CY[OM CTaH-
IApTy NOKa3yBaHHS i AKNUIT 3aCTOCOBYETCA O HATEXKHUX Ta SOIMYCTUMUX
TOKasiB, sKi B Ipoleci olliHIoBaHHA BU3HaHI focroBipuuMu. IIpu npomy
CTOPOHM MOXYTb IOCATHYTY JOMOBJIEHOCTI IIO/I0 BU3HAHH:A IIEBHUX JIO-
Ka3iB IOCTaTHIMMI.

4.3. Buam AOKQO3IB

Hait6inp1 mommpeHoo cepef HayKOBLIIB Ta IIPAKTUKIB MDKHAPOL-
HOTO KOMeplIiiiHoro ap6iTpaxy xnacudikaniero fokasis € ix mogin Ha 4o-
TUPY BUJIY 32 CIIOCOOOM IIpeicTaB/IeHHs J0Ka30B0]1 iHdopMallii: mucbMoBi
IOKasy, CBiff4eHHs CBiAKiB, CBifl4eHHs eKCIIepTiB Ta iHCIeKTyBaHH:A (Or-
ns17)*”!. OcTaHHEe € ckopilite crtoco6oM ofiep)KaHHs LoKa30Bol iHdopMmariii
3 Pe4OBMX JOKa3iB, TOMY, Ha HAIlly AYMKY, Oi/Iblll BULIPaBIAaHUM € BKJIIO-
YeHHs J10 L€l Knacudikaiii B1acHe pedoBUX TOKa3iB.

Y Mexax 1IbOTro JOCIIiZPKEHHA MU He MOXK€MO IPUJIINTU JOCTaT-
HbO YBaryu iHIMM TeOpeTUYHUM Kaacugikalisim foKasis, 30KkpeMa, MOAi-
JTy JOKa3iB Ha IpAMi Ta HENPAMi 3a XapaKTepOM 3B AI3KY 3MICTY JOKa3y 3
(axToM, 1[0 BCTAaHOBJIIOETHCS; HAa OCOOMCTI Ta PedoBi 3a IXKepeloM IIo-
XOIDKEHHS; Ha MaTepia/bHi, TOOTO Taki JOKasy, SIKi CTOCYIOTbCS 6e3Io-
CEpenHbO CYTi CIOPY, Ta MpOoLeCyanbHi — MOKa3M, AKi CTOCYIOTbCA Mif-
TBepJKEeHHs IIeBHUX MPOLeCyaJbHUX Aiif, AK 1i Kaacudikanil BusHavae

70 Pemnenne Mex/IyHapOJJHOTO KOMMEPYECKOTo apOuTpaxkHOro cyza npyu ToproBo-IpomblIiieH-
HoJT manaTe Ykpanssl oT 31 aBrycra 2004 roga [O B3bICKaHMM OCHOBHOTO JIO/ITa, TIEHM 3@ IIPO-
CPOUKY IIIaTeXKell ¥ PacXofioB 110 yIuiaTe apouTpaxkHoro cbopal. — Pexxum focrymy : http://
search.ligazakon.ua/l_doc2.nsf/link1/SO1136.html

' Ius. Schlaepfer A. V., Birtsch P. A Few Reflections on the Assessment of Evidence by
International Arbitrators // International Business Law Journal / Revue de Droit des Affaires
Internationales. — 2010. — Issue 3. — p. 213; Zammit ]. P. Disclosure and Admission of Evidence
in the International Arbitration of Intellectual Property Disputes / Joseph P. Zammit, Todd R.
Hambidge and Jamie Hu // Arbitration of Intellectual Property Disputes, edited by Thomas D.
Halket. — Huntington, NY: JurisNet, 2012. — p. 331.
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B. B. Babenko*2. IIeBHOIO MipOI0 MU 3BE€PTA€EMO YBary Ha BiIMiHHICTb MiX
NEPBMHHVMMU Ta MOXiZHUMHI JOKa3aMIU y KOHTEKCTi JIOIYCTMMOCTI CBif-
YeHb 3 YY)KMX CJIB y MDKHapOHOMY KoMepIiitHoMy apbirpaxi. B inmomy
K, OCKIZIBKI 11i BayK/IMBi TeopeTn4Hi nuTaHHA KinacudikamifiHoro noginy
HE MAIOTh 3HAYHOI IIPaKTUYHOI Bar¥ y Mi>XHAapOTHOMY KOMEPLiTHOMY ap-
6iTpaxi, a moumpeHi y BiTYM3HAHIN Ta 3aKOpAIOHHII niTeparypi Kinacudi-
KaIil 9acTo BiffoOpa’karTh OpUriHaNIbHI aBTOPCHKI MiIXOAM, SIKi BaXK/IMBi
IJIs PO3YMiHHA iHIIMX NPOIIOHOBAHMX JOCTIZHUKAMU ifieil, i IUTaHHA
OynyTh 3amuieHi Io3a paMKaMy JOC/IIKEHH .

Y MibKHapomHOMY apbiTpaxi i€ Tak 3BaHe MPaBIIO HAKPAIOro
mokasy (best evidence rule), sike CTOCYETbCsI IepllI 3a BCe OLIHIOBaHHA [10-
KasiB, a He iX JIOIYCTUMOCTI, i BiIlTOBiIHO [JO AKOTO HAaMKPaLIUM JOKa30M
€ MICBMOBUII [OKa3, CydacHMiT oO6cTaBMHaM, sIKi BiH 3acBifuye’”. Takux
Migxif 1o JoKyMeHTiB nifnTBepmxye Takox JI. @. Bice, Akuit 3asHauae, 110
B apbiTpaki HalIBUIUIL IPIOPUTET HAJAETHCS JOKYMEHTAIbHYIM I0Ka3aM.
ITe TuM Oinblue BiAmOBifae AiICHOCTI 3 OITIAAY Ha Te, 110 HABITh NPKU3HA-
4eHi cTOpoHamMy abo Cy/IOM eKCIIepTH y 3Ha4Hiil Mipi HOKIafaloThCs Ha
TOKyMeHTN* ",

BopHouac mifxizn 10 IOKYMEHTIB AK O «HaiKpallluX JOKa3iB» aB-
TOMATMYHO He BKa3ye Ha CaMOJIOCTaTHICTh JOKYMEHTIB fIK JOKa3iB y MiX-
HAapOJHOMY KOMepLiiiHOMY apOiTpaxi, afpke CTAaBIIEHHS SO HIUX 3a/IEXKNTH
Biff TOTO, siKa IpaBOBa TPajuIlisi Mae Ginpiunii BB Ha mpouec. 3. En-
cinr ta JIx. TayHceHJ 3a3Ha4alOTh, 10 J/IS IMBiNIbHO-IIPaBOBOI TPaAMIii
XapaKTepHUI MiJXifl O JOKYMEHTIB fIK 10 CAMOJOCTAaTHbOIO JJOKa3y, 10
3a3BUYall He MOTPeOye MiITBEP/KEHHs aBTeHTUYHOCTI. HaToMicTb, s
ap6iTpaXKHOro MpOLeCy IMij BIUVIMBOM 3arajJbHOrO IpaBa XapaKTePHUM €
MigKpilJIeHHA JOKYMEHTIB CBilY€HHAMMU CBifIKiB, fKi MiATBEPIKYIOTD I10-
XO/PKEHHsI JJOKYMEHTa Ta MOSCHIOITH 110r0 3MicT*”.

72 Babenxo B. JlokasyBaHHs B TOCIIOJAPCBKOMY IIpoIiec : aBToped. [iC. ... KaHH. I0puf. HayK :
12.00.04 / B. B. Babenko ; Akaz. npas. Hayk Ykpaiuu, H/II npusar. npasa i mignpuemMunnraa. —
K., 2007. — C. 13.

73 Redfern ¢ Hunter on International Arbitration — Fifth Edition Edited by Nigel Blackaby,
Constantine Partasides, Alan Redfern, and Martin Hunter. — Oxford University Press, 2009. —
p. 389.

374 Wyss, Lukas F. Trends in documentary evidence and consequences for pre-arbitration document
management // International Arbitration Law Review. — 2010. — Issue 3. — p. 121.

%7 Elsing S. H. Bridging the Common Law Civil Law Divide in Arbitration / Siegfried H. Elsing and
John M. Townsend // Arbitration International. — 2002. — Vol. 18, No. 1. — p. 62.

168



F'AGBQ 4. AOKA3M Yy MDKHOPOAHOMY KOMEPLIMHOMY apBIiTpaXi

BigmosigHo o Bu3HaueHHs, sAke mae B. B.babenko, nucomosi
dokasu — ue mamepianvHi 00 €KMU, WO NOX00IMb 8i0 WPUOUUHUX A60
pizuuHux 0cib, 8 AKUX BOHU Y 8UNA0I NUCOMOBO20 MEKCY, 36YK03aNUCY,
300paxcenHs abo iHUW020 MmexHiuH020 3aco0y 3aceiduyomy abo nepexasy-
tomv 06cmasunu (Pakmu), uyo Mawm 3Ha4eHH 0NT NPABUNLHOZ0 BUDI-
WeHHA cnpasu, 3a HAsSBHOCMI Yy cYOY MOMIUBOCI nepesipumu 0ocmosip-
Hicmp eidomocmeti, w0 3agikcosani Ha mamepianvHux Hocigx>e. Ko
BiTUM3HAHA Ta POCIiICbKa IIPaBOBa HayKa AK B KOHTEKCTi [JOKa3yBaHHA y
Hal[iOHAJIPHMX MPOIlecax, TaK i B MDKHApOZHOMY KOMepIiitHOMY ap6it-
paxi omepye MOHATTAM «IJMCbMOBUI [JOKa3», TO 3aXifjHa jiTepaTypa, AK
IpaBUIO, BUKOPUCTOBYE TEPMiH «TOKYMEHT» y HOCUTb HIMPOKOMY 3Ha-
YeHHI, fIKe CTOCYETbCA fIK NalepoBUX MOKYMEHTiB, TaK i €eKTPOHHMX
¢aiiiB (3 TaKMM 3HaYeHHs Iie TOHATTS BUKOPUCTOBYETbCS TaKOX y Ipa-
Buax IBA). Y ubomy 3B 513Ky /1151 3abe31edeHHsI TepMiHOIOTIYHOL €{HO-
CTi BapTO BPaxOBYBATH, IO JJOKYMEHTI MOXYTb OyTH SIK IMCbMOBUMI,
TaK i pe4oBMMU JOKa3aMM. fIK clipaBefnmBoO BifsHa4daoTh I. B. PemeTHi-
KOBa Ta iHII HOCTITHMKMY, SKIIO BiZOMOCTI IPO 0OCTaBUHM, SAKi MAlOTh
3HA4YeHHA [/ CIpaBy, OTPMMaHI 31 3MICTy JIOKYMEHTY, JOKYMEHT HaJle-
JKUTD JJO MMCbMOBUX JJOKa3iB. BimomocTi, ofepykaHi 3 BacTMBOCTel Ma-
Tepiany JOKYMEHTY, CBiluaTh IIPO Te, 10 MOBA Jifie PO PEYOBUII JOKA3.
Buxnazieni B mMcbMOBOMY BUITIAZI CBiTY€HHA CBifIKiB, BUCHOBKU €KCIIep-
TiB HaJIeXaTh He [0 MUCbMOBIX, a B0 0COOMCTUX JOKa3iB, BiIIOBIMHO KO
CBi/[4eHb CBiJKiB Ta BUCHOBKIB eKkcrepTiB®”’.

SIK 0cOONMMBY KaTeropiio MuCbMOBUX JOKa3iB BUIIAIOTH TaK 3BaHi
e/IeKTpoHHi fokasy. Illonpasaa geaknMu JOCTigHMKaMM, 30KpeMa pociii-
CBKVMMM NIpOLeCyaTicTaMy, IPUITHATO BUAIIATA AK OKPeMi Bifj MMCbMOBUX
Ta IHIIVX JOKa3iB e/IeKTPOHHI 3aco0U TOKa3yBaHHSA Ha OCHOBi 0COOIMBOrO
mKeperna (Hocis) mokasoBoi iHpopmarii. B sanexHocrti Bif Toro, ski 3 fa-
HIIX, 30epe>XeHNX B eJIeKTPOHHII popMi, MalOTh JOKa30Be 3HAUEHHS, Oye
BimbyBaTMCs BifjHeCeHHS IX 10 IMCbMOBMX, PEYOBUX JJOKa3iB, ayaio- abo Bi-
Heosamucy. EnekTpoHHMIT JOKYMEHT, TAKMM YMHOM, € IVCbMOBMM 3aCOO0M

76 babenxo B. JlokasyBaHHA B TOCHOJAPCbKOMY Ipolieci : aproped. [JUC. ... KaHJ. I0pU/. Hayk :
12.00.04 / B. B. Babenko ; Akaji. mpaB. Hayk Ykpainu, H/II npusar. npasa i mignpuemunirea. —
K., 2007. — C. 13.

377 CripaBOYHMK 10 IOKa3bIBAaHMIO B IpakiaHCKoM cypompoussoactse / [[dertsapes C. JI. u mp.]
oz pen. V1. B. PeureTHnkoBoit. — 2-e u3f., nepepa6. — M. : Hopma, 2005. — C. 49.
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TOKa3yBaHHA B Till Mipi, 1[0 11 IanlepOBUIA, AKIIO JOKA30Be 3HAYEHH Ma-
I0Tb VMK, sIKi 30epiraloTbcsl y HbOMY i sIKi MOXKYTb Oy TY CIIPMITHATI LA
XOM IPOYMTAHHs NUCBbMOBMX 3HakiB”®. TakuMm 41MHOM, OOGIPYHTOBAHOKO
MO>Ke BUJATHCA HyMKa IIPO Te, IO He BapTO 3BOAUTU iH(popMalilo, ska
36epiraeTbcs B €ICKTPOHHOMY BUIVIALI, i 1A Lijleil JOKa3yBaHHA y MiK-
HAapOIHOMY KOMepLitHOMY apOiTpaki MOXKe pO3ITIAfaTUCA K TakKa, 110
MICTUTBCA B €IeKTPOHHMX 3aco0ax JJOKa3yBaHH:, JIMIIe O eIeKTPOHHUX
TOKYMEHTIB B TOMY 3Ha4Y€HHI, B AKOMY JIOKyM€HT fAK IIMCbMOBMII JOKa3 1iie
[0 HeJABHIX YaciB po3yMinn y BiTUM3HAHIN IIpaBOBI HayLli, TOOTO fAK 10
MarepianbHOro Hocis iHpopMariii, HaHeceHOI y BUIIAL] 3HAKIB, IPUIATHNAX
I YUTaHHS IofuHo0. Lle TuM 6ifblle BUIpaBAaHO 3 OIVIARY Ha Te, L0
YacTo 3amuTyBaHa iHpOpMaLis HafaeTbes y popmari inmomy, HXK y pop-
Mari 36epiraHHs, a 00CAT [JaHUX MOXe Oy TY 3BY>KEHUI! 3a JOIIOMOTOIO IIeB-
HUX IOIIYKOBUX KpUTepiiB. BogHowac y 3axifiHill I0pUAMYHIN JTiTEpaTypi 3
MIDKHapOZHOrO KOMEpLiTHOro apOiTpaXky B KOHTEKCTI AifNIbHOCTI 3 JoKa-
3YBaHHA YaCTO MAa€ MiClle BK/IAJIeHHA IIMPIIOTO 3MIiCTy Y IIOHATTS «EJIEK-
TPOHHUI NOKYMEHT» 1 BXXMBaHHsA K CMHOHIMIB IIbOTO IIOHATTS TaKOX
MOHSATD «eJIEKTPOHHUIL TOKa3», «iHpopMalLlis, siKa 30epira€Tbcsi B e7IEKTPO-
HHOMY BUITLAR» («electronically stored information (ESI)»)*°. Busana'y 2010
poui HoBa pepaxuig [Tpaswn IBA takox npupinsge okpemy ysary iHdop-
Malil B €/IeKTpPOHHOMY BMIJIAJI, X04a 1€ y IonepefHiit pefakuii IlpaBun
1999 poky 6yro 3aKmafieHo MPOKe BU3HAYEHHSI IIOHATTS «JOKYMEHT», sIKe
BK/IIOYA/I0 TAKOXX OYb-KY iH(OpMAILliio B eleKTPOHHI PopMmi.

Mu TakoX CXWIbHI pO3I/LINATH €IeKTPOHHI JOKasy K OCOOIMBUIL
nigBup. e Tum Giiblire BUIIPaBAaHO 3 OI/IA/Y HA XapaKTepHi /IS e/IEKTPOH-
HIIX JIOKa3iB ocoommBocTi. ¥ BugaHoMy y 2011 pori 3BiTi po6o4oi rpyri 3 1mo-
JaHHSA eeKTPOHHIX JOKYMEHTIB y MDKHapOTHOMY ap6iTpaski komicii MikHa-
POIHOI TOProBOI IaIaTH, TPyTIa EKCIIEPTIB 30CEPENNIIA YBATy, CEPEJ iHILIOTO, Ha
B/IACTMBOCTSIX €JIeKTPOHHOrO0 JlokymeHTy. Cepey HyX Oy/ Has3BaHi Taxi:

— 3HAYHUI 00CAT MaTepiasiB sIK HACIIOK eIEKTPOHHOTO 36epiraH-

H JaHNX;

378 Bopoxcoum C. II. DneKTpOHHBIE CPECTBA [OKA3BIBAHMA B TPAKJAHCKOM 1M apOUTPaKHOM
nporiecce : aBroped. AMcc. Ha COMCKaHMe YYEHOI CTeIleHN KaHJ. 0Py, Hayk : crer. 12.00.15
«IpaxkmaHckmit mporjecc; apoburpakusiit mpouecc» / C.I1. Bopox6ur. — Cankr-Iletepbypr,
2011. — C. 7-8.

79 'The Sedona Principles (Second Edition) Addressing Electronic Document Production. — The
Sedona Conference, 2007. — 90 pages.
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— CIpolleHe NOMMPEHHA €IEKTPOHHMX JJOKYMEHTIB y MOPiBHAHHI
3 anepoBUMI;
— O[JHOYACHE IIO€JHAHHS B e/ICKTPOHHOMY JOKYMEHTi 61/1b110i B1-
TPUBAJIOCTI Ta ypasMUBOCTi (JaHi MOXYTb OYTH y HesSKUX BUIIAJ-
KaX yCIIIIIHO BifIHOBJIEHI, OHAK MOXX/IVBUI PU3VK BUIIAJIKOBOTO
3HUIIEHHA JOKYMeHTa 6e3 BTPpy4YaHHs JIIOANHMN);
— U CIIPUITHATTS JTIOAVHONI 3a3BUYall MOTpiOHE 3aCTOCYBaHHA
KOMIT IOT€PHOI TeXHIKM Ta IIPOrpaMHOro 3abe3nedeHHs;
— icHyBaHHA MeTaJlaHMX, sKi JAI0Th MOX/IMBICTb Ofiep>KaTu 10faT-
KOBY iHpOpMaIilo 1100 CAaMOr0 eIEKTPOHHOTO JOKYMEHTa;
— MOX/IVBICTD IIOJIETIINTH MOMIYK HeOOXITHMX JAHUX 32 JOIOMO-
FOI0 KOMIT IOT€PHMX TeXHOMOTi ™.
3a omiHKaMM JOCTITHMKIB MDKHapomHOro ap6irpaxy, 98 % pi-
JIOBUX 3aIMCIB Y TeHepillHiil 4ac 37iMICHIOETbCS B eeKTPOHHIN (opmi,
a 80 % 3 HuX HiKO/IM He O6YBAIOTh IIepeBefieH] y HalepoBy abo iHIry Marepi-
a/IbHy GopMYy, 110 BKa3ye Ha CaMOCTilHy ponb iHpopMallii B e/IeKTPOHHO-
MY BUITIAJ K foKasiB™.
YcBijoMIeHHS NpaKTUKamy apOiTpaky Ta HayKOBLAMU TOTO, IO
Bara iHpopMallil B eIeKTPOHHOMY BUIJLAJI cepefi JOKa3iB 3pOCTAE, MaJIO Ha-
CITIKOM pO3pOOKY Ta IPUITHATTSA MPOBIIHUMY apOiTpaXKHUMY IHCTUTYLIiA-
M CIIeLlia/IbHIX HACTAHOB Ta IIPaBII y 11l cdepi. 3oxpema y 2008 poui 6ymu
cxBaneni Hactanosu 3 06MiHy iHpopMaliieo y MbKHapogHOMY apOiTpaski
ICDR. Toro >x poky KoponmiBcbkum iHCTUTYTOM apbiTpaxy 6YB 3aTBeppKe-
Hyii IIpOTOKO pO3KPUTTSI JOKYMEHTIB B €/IeKTPOHHII ¢opmi B apbiTpaxi,
a y rpyaHi 2009 poky MiKHapoRHNMM iHCTUTYTOM 3aHOOIiraHHA Ta pO3B’s-
3aHHA KOH(IKTIB BuAaHuii IIpoTOKO/ pO3KPUTTS JOKYMEHTIB Ta IpefCTaB-
JICHH:I CBIIIKiB Y KOMepLiiitHOMY apOiTpaxki**’. 3a3HadeHi JOKYMEHT!U MiCTATb
IIepeBa)XHO 3arajibHi HACTAHOBM Ta OPIEHTYIOTb Ha Te, abu iHpopMmania B
€IeKTPOHHOMY BUIVLAAL Oyia CIIpUITHATA 5K I0Ka3, a He Ha crenydiky 1o-
IIYKY TaKMX JOKa3iB, iX imenTnikaryii, 30upaHHs, IOKAHHA Ta OL[iHIOBAaHHS.

3% Bedard J., Frank J. L. Electronic Discovery in International Arbitration (Revisited). — Part 1. —
Chapter 2. — ICDR Awards and Commentaries. — 2012. — p. 46.

Cher Seat Devey. Electronic Discovery / Disclosure: From Litigation to International Commercial
Arbitration / Arbitration. — 2008. — Volume 74, No. 4, November. — p. 374.

Howell D. Developments in Electronic Disclosure in International Arbitration / Dispute
Resolution International. — 2009. — Vol. 3 No. 2, October. — pp. 152-154.
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Y 1bOMY TaKoX € IO3UTHUB, afi)Ke TeH/IeHIis NONMPeHHs Ha iHdopMariio B
€IeKTPOHHOMY BUITISIZI XOAY, HOAIOHOTO [I0 TOTO, KNI 3aCTOCOBYETHCS
JIO TIAIIePOBMX TOKYMEHTIB, IPU3BeIIa, HAIIPUKIIAL, 10 3aKpilUIeHHs B apOiT-
paxi Ipe3yMIIIii aBTEHTIYHOCT] e/IEKTPOHHOTO IOKYMEeHTa ™,

TakuM 4MHOM, enekmpoHHUll 00KA3 B MI>XHAPOJXHOMY KOMEpIiiit-
HOMY ap6iTpaxi MOKHA PO3IJISIATH SIK OKpeMUit BUL 10Kasis. Voro cka-
A€ iHPopMAalist, AKA CMOCyemvcst npedmemy 00KA3yBanHst i 30epieacmucs,
00pobnssempcst ma moxce 6ymu npedcmasnena 015t CHPUTIHAMIMS TH00UHOI0
3a 00MOMO02010 KOMN 10MePHOT mexHiKu.

CBifyeHHs CBifKiB y mpolieci JOKa3yBaHHA y MiXXHApOZHOMY KO-
MepLilfHOMY ap6iTpaki TaKoX BifirpaloTh Ay>Ke BaXK/IUBY POJIb, X0Ua [/LT
ap6iTpaXHMX MPOLIECIB, sAKi 3MiIICHIOIOTHCS IiJ] BIVIMBOM KOHTMHEHTAIb-
HOI NIpaBOBOI Tpajuilii, BIacTVBe OLIBII IPUXIIbHE CTAaBI€HHA O INCh-
MoOBMX flokasiB. Tak, Hanpuknaz, y npaktuii MKAC npu TIIIT Ykpainn
(mpoaHamizoBaHO 61M3bKO 30 ONMPUIIIOHEHNX apOiTpa>KHUX pillleHb) CBif-
YEHHs CBifIKiB HE MAIOTh IIMPOKOTO 3aCTOCYBaHHA AK JJOKa3. LIinkom MOX-
JIMBO, 1O TaKa Tpajinllid BKa3ye Ha HU3bKY NOKA30BY CU/IY CBifldYeHb, 110
MO)Xe OYTH IOACHEHO BIUIMBOM IIi/IXOAly, IIPUITHATOTO y HalliOHaJIbHOMY
TOCIIOJAPChKOMY IIPOLIECE, Y AKOMY CBiZfY€HHA CBifIKiB He BUSHAIOTHCA AK
TOIIyCTUMMIT JOKa3, @ TAKOXX TUM, 1[0 HeIIpaB/yiBe CBifl4eHHA B apOiTpaki
He € KpMMiHa/IbHO KapaHMM JiAHHAM, Ta JI YaCTO B3araji He Ma€ HaC/liKOM
6y,ub-;{1<y BifIIIOBi/Ia/TbHICTD 0COOM, sIKA HaJla/Ta HeMPaBaNBi CBiJYeHHS.

JlificHO, CBigKM B MDXHApPOFHOMY KOMepLifHOMY apbiTpaxi, sK
IPaBUJIO, He MOXKYTb OyTHU NpUBeeHi O IPUCSTH, ab¥ MOPYIIEHHS TaKol
MIPUCATY MAJI0 HAC/iZKOM IPUTATHEHHA CBifiKa JO IOPUAMYHOI BifIOBi-
manpHocTi. Hanpukman, IlIBecpkuit 3akoH mpo ap6itpax (crarts 25(3))
IIpsAMO 3a00pOHSE IIPUBENEHHA CBiIKa 1O IPUCATY B apOiTpaxi, a Takox
IOIUT CBifIKa i3 IOK/IaJileHHAM Ha HbOIO 3000B’sI3aHHA TOBOPUTH IIpaB-
ny*®. BUHATKaMM € 3aKOHM IPO MDKHApOJHUII KOMepLiltHmil ap6iTpax
y OeAKMX KpaiHaxX 3arajibHOro IpaBa, 30KpeMa AHIIICbKUIT 3aKOH PO
apb6itpax (crarrsa 34(2)(d)) ta 3akoH npo apbirpax Cinramypy, crarrs
12(2) sixoro mepenbavae mpaBo apOITPaKHOTO CYAY OREp)KaTy CBifgdeH-

% Mus. Newman Z.G., Ellis A. The Reliability, Admissibility, and Power of Electronic Evidence /
Proof, Volume 18, Number 4, Summer 2010. — p. 10.

% Swedish Arbitration Act (SFS 1999:116). — Pexum pgoctymy: http://www.sccinstitute.
com/?id=23746
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HA mig npucsron®). HarioHanpHe 3aKOHOJABCTBO B iHIINMX KpaiHax He
MIOIIMPIOE BifITOBiNa/NIbHICTD CBifiKa, IKY TOM HecCe y CY[JOBUX IIpollecax,
Ha CBifjka y MbKHapopHOoMy apbirpaxki. OgHuM 3 HebaratbOX BUHATKIB
Oyna IIBeitnapis. PermaMeHT MDKHapOJIHOTO KOMEpLiTHOro ap6iTpaskHO-
ro cyny Toprosoi nmamatu IJropuxa Bix 1 ciuns 1989 poky (crarts 39) me-
penbadaB 30008’ s13aHH: CBifjKa TOBOPUTY NIPaB/y Ta iHPOPMyBaHHA 10TO
IIPO MOXX/IMBICTh KPMMiHA/IBHOTO IepeClifyBaHHA 3a HalaHHA 3aBifloMO
HeIpaBAMBYMX cBigdyeHb 3a IlIBerinapcpkum depepanbHIM KpUMiHATBHIM
KOZIEKCOM, SIKMII Iepef6adaB CaHKIiI0 X O 0306aBIeHHs BOMi CTPOKOM
Io 1'siTu pokiB**. 3apas 1151 HopMma y HoBomy LIIBeitiiapcbKOMY permaMeHTi
MDKHapOJHOTro ap6iTpaxky BifiCyTH.

BopHouac Te, 110 mpouenypu y 61Ib1IIOCT] cydacHMX apOiTpaXKHMX
cucTeM MOOYHOBaHI TaKUM YMHOM, abM 3BeCTM 10 MiHIMyMy ¢opmanbHi
HepEeIIKOY B Ofep)KaHHI apOiTpa>KHUM CYIOM Ta BU3HAHHI JOIIyCTUMOIO
[IOTEeHLi/IHO I[iHHOI HoKa3o0Boi iH(popMalii, 30aKMaHCOBYETHCS TUM, IO
TaKa iHpopMalisa MATaETbCA JOCUTD CYBOPOMY TECTY Ha JOCTOBIPHICTD y
MpOLeci OLIiHIOBaHHA.

Tak, y MbkHapopgHOMy KoMepuitHOMYy apbiTpaxi ZomycTuMmum
3ac000M [I0Ka3yBaHHA MOXYTb OyTU CBi4eHHsS 0cobMU, SAKiil BiffoMO 1po
[IeBHY 00CTAaBMHY 3 UyXXUX C/IiB. Taki CBigYeHHsI MOXYTb Oy TV IPUITHATI ¥
BUHATKOBUX BUIIAJKaX, AK 3asHadae T. B. Cnimauyx®. Kpim Toro, BusHa-
HOIO B ap6iTpaki IpaKTMKOIO, Ha IYMKY 0ararboX JOCTIZHUKIB, 30KpeMa
Ha gyMKy A. [Ilnengep ta @. Bepua, € onepxaHHs CBigdeHb Bif 6yHb-sKOI
0co6M, BKIIOUHO 3 IPEeACTaBHUKAMM CTOpiH Ta iXx mpauiBHukamu. 1s
THYYKICTb JJO3BOJIsIE Ofiep>KaTu OYAb-sKi CBiIYeHHs, SIKi BUJAIOTHCSA Ha-
JIKHMMIU JI0 CIIPaBY, i IpY IIbOMY He BUpilryBatu ¢popManbHe IIUTAHHS
IIPO JOIyCTUMICTb TakMx cBimyeHp™. Y crpasi «TeneHop mporu Cropm»

% Singapore International Arbitration Act (Chapter 143a) (Original Enactment: Act 23 Of
1994) Revised Edition 2002 (31st December 2002). — Pexxum poctymy : http://statutes.agc.
gov.sg/aol/search/display/view.w3p;page=0;query=Docld%3A’fdb4f13d-0fdb-4083-806a-
0c16554efd0b”%20Status%3 Ainforce%20Depth%3A0;rec=0;whole=yes

3% International Arbitration Rules of Zurich Chamber of Commerce (1989). — Pexxum foctymy : http://
www.intracen.org/International- Arbitration-Rules-of-Zurich-Chamber-of-Commerce-1989/

*7 Cninauyx T. TlpakTuyni acnieKTn mporecy 0Ka3yBaHHA y MKHAPOJHOMY KOMepLiitHOMY ap-
6irpaxi / T. B. Cnimauyx // ITpaBo Ykpainn. — 2011. — Ne 1. — C. 125.

8 Schlaepfer A. V., Birtsch P. A Few Reflections on the Assessment of Evidence by International
Arbitrators. //International Business Law Journal/Revue de Droit des Affaires Internationales. —
2010. — Issue 3. — p. 215.
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ap6itpakHuit TpubyHan ad hoc, 10 po3IIAKAB CIIPaBy 3a perlaMeHTOM
IOHCITPAJIL, npuitHAB #o yBaru cBigueHHs (iHAHCOBOTO AMPEKTOPA,
J0pUCTa Ta IHIINX MpaniBHUKIB mosuBaya®®. Posrisagaroun cipaBy 3a per-
nmamertoM ICC, ap6iTpakHUII Cyp 3aciyxaB SIK CBiIka IIOCaIoBy 0co0y
(npesupenTa) Bigmosigaua®’. MOX/IMBICTh IPUITHATTS CBif4€Hb Biff CTO-
piH, ix mocafoBux ocib Ta mpencTaBHMKIB nepenbadena Takox [Ipasuia-
mu IBA (crarrsa 4.2), 110 CBifunTh PO HAOYTTA LIUM IiIXOZOM 3HAYEHH:
BJM3HAHOTO Ta IMIMPOKO 3aCTOCOBYBaHOTO.

Takum 4MHOM, [/IS1 BUKOPUCTAHHA CBif4eHb CBifKiB y MiXKHapO[-
HOMY KOMepLiltHOMY apbiTpaxi xapakTepHi 0cO6MMBOCT] y IOPiBHAHH] 3
Hal[iOHaJIbHMMM CY[JOBMMM IIponiecaMu. fIKio y BiTuMsHAHIN Teopii fo-
Ka3yBaHHA y CY/IOBUX IIpOLiecaX CBi/IOK € IOPUIMYHO HE3aiHTEPECOBAHOIO
y pes3y/bTaTax BUpIIIEHHs CIIpaBU 0c000I0, sIKa BUK/IVKAHA IO CYAY JLd
HaJaHHs BiTOMOCTel IO 0e3MOCepeNHbO CIPUIHATI HEI 4 IIOBiTOM-
JeHi 111 ¢axTy, IO MAIOTh 3HAYEHHSA IJIS CIIPaBU™', TO B MDKHAPOJHOMY
KOMepLiltHoMY apOiTpaski BMMOra IIpo BifJCy THICTb iHTepecy MO>ke He CTa-
BUTNCD. 3 LMX MifiCTaB, K BULAETHCA, B MDKHAPOJHOMY KOMEPLiIHOMY
apbiTpaxxi He BUAUIAIOTBCS K OKpeMe [pKepeo NOKa3oBol iHdopmarii
nosiCHeHHs1 cTOpiH. Jlesiki 3 TuX 3asB, SIKi € 3asBaMU IIPO CHipHI 06cTa-
BVHY, POSIIAGAIOTLCA AK CBiUEHHS i MOXYTb 6yTM KPUTUYHO OLiHEHi
apOITpOKHMM CYHOM, a Ti, AKi CTOCYIOTHCSI BU3HAHHs OOCTaBMH, CTBEp-
[KYBaHMX IHIIOI CTOPOHOIO, HOBVMHHI IPUIIMATUCh SIK OOOB’I3KOBI.
Besnocepennicts crpuitHATTS iHGoOpMaIlil CBifKOM TaKOX He € 000B’s13-
KOBOIO YMOBOIO, TOMY CBiIY€HHS 3 Uy)XMX C/IiB MOXYTb OyTU HIpUITHATI
ap6itpaxHuM cymoM. Tak camo, He 060B’SI3KOBO CTaBUTBHCsI BUMOTa PO
BUKJ/IVK CBiJiKa Ji/Is1 y4acTi B apOiTpaKHOMY POSITISI.

YTBepmKeHHs B apOiTpaki IpakTUKM HPUIHATTA NUCbMOBUX
CBiZlY€HDb CIIPSIMOBAHE Ha CIIPOLIEHHSA IPOLESYPHNX ACIIEKTIB Oflep>KaHHA
moxasoBoi indopmariii By cBifkis. Lleit mipxip migTpuMaHmit TaKoX O6ara-
ThbMa HayKOBLIAIMU Ta IpakTukamu apbirpaxy. Tak, T. B. Crinauyk npsmo

39 Final Award in the Matter of an Arbitration under the UNCITRAL Arbitration Rules between:
Telenor Mobile Communications AS and Storm LLC dated 2 July 2007, New York. — pp. 31-32.

¥ ICC Arbitration Case No. 8547 of 1999. — Pexxum ocrymy : http://www.cisg.law.pace.edu/cisg/
wais/db/cases2/998547i1.html

¥ Tpeywnuxos M. K. Cyne6nbie oxasarenscrsa : Monorpadusa / M. K. Tpeyunuko. — M. :
FOpupmueckoe 610po « 'OPOIEL», 1997. — C. 197.
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BKas3ye, 110 «B MDKHApOZHOMY apbiTpaki repenbadeHo fABa BUAM CBijYeHb
CBifIKiB: IMCbMOBI IIOSICHEHHS Ta YCHe onuTyBaHH:» %, O. bonbTxayseH Ta
I1. Akep TakOX 3a3HAYAIOTb, 1[0 CyJacHi TeH/eHIIii B apOiTpaxki BKa3yIoTh
Ha MOXX/IMBICTb 3aCTOCYBaHHs JIBOX CIIOCO0IB HalaHHs CBif4eHb CBifIKiB:
UCbMOBe CBiueHHs (direct written testimony), TEKCT KOTO YaCTO CKIIajie-
HUII CTOPOHOIO 4N 11 afBOKaTaMu, Ta yCHe CBifjueHHs Iepef apOiTpaXHNM
cymoM (confrontation testimony)*”. Y mepiioMy BUIAIKY BiZOyBa€eTbCs
HaJJaHHA CBiJYeHb aJIBOKATy 4y iHIIi 0coO0i, IIOTIM BOHM MOXYTb OyTH
npefcTaBieHi B apbiTpaxi.

Ba>knuBo Bi3HAYNTH, 1[0 MOXK/IMBICTD 3aCTOCYBAHHA B apOiTpax-
HOMY IIpolieci IMCbMOBOTO CBijueHHs CBifjka IepenbadyeHa TakoX apoOirT-
paxxHumu pernamentamu. Ap6irpaxumii permament JOHCITPAJI (crarTs
27(2)) BCTaHOBIIIOE, IO 3asBYU CBifKiB MOXXYTb OyTI HaJaHi y IMCbMOBO-
My BUDIAAL 3 IX MifIcaMy, SIKIIO TiIbKM apOiTpaXKHMI CyJ| He BUPIIINUTD
inakme. Ap6itTpaxuuit permameHT LCIA (crarTs 20.2) Takox Iepenbadae
MOXX/IMBICTh HaZlaHHA MMCbMOBOTO CBilY€HHA Y BUIIALL MiICAHOI CBifi-
KOM 3as1BM 200 mofibHOro mokyMeHTy>!. CXo>ke IOIOXKEeHHS MIiCTUTD Ta-
ko Apbitpaxunit permamenT SCC 2010 poky (crarts 28 (2))** Ta inmi
periaMeHTH.

Ax crBepmxye IIx. Poyi, y 6inbiocti MbkHapoHUX apOiTpaskHUX
IpoleciB, Takux, y Akux IIpaBuna IBA BUKOpUCTOBYIOTbCA SIK Opi€EHTHP,
IOOIINT CBIKiB 3aMiHIOETbCA MOJAHHAM NUCbMOBMX CBifmdeHb CBimKiB*®.
HijicHO, PO yTBEPIPKEHHA 1li€l IPAKTUKM Y Mi>KHAaPOJHOMY KOMEPIIiIIHO-

2 Cnunauyx T. CBUfieTeb B MEX/YHAPOJHOM apOuTpaxke. Kak BbIrparh mpomecc Jaxe Ipu OT-
CYTCTBVM IIMCbMEHHBIX oKa3aTenbcTs / Tarpsana Crmmauyk // IOpuct xommanmu. — 2010. —
Ne 4, — C. 55.

3% Bolthausen O. Obtaining Discovery in International Arbitral Proceedings: The European v
American Mentality by R. A. Oliver Bolthausen and Peter H. Acker // Arbitration. — 2008. —
Vol. 74. — No 3. — p. 235.

¥ LCIA Arbitration Rules,effective 1 January 1998. — Pexxum poctymy: http://www.lcia.org/
Dispute_Resolution_Services/LCIA_Arbitration_Rules.aspx

% Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of Commerce, Adopted
by the Stockholm Chamber of Commerce and in force as of 1 January 2010. — Pexxum gocrymy :
http://www.sccinstitute.com/filearchive/3/35894/K4_Skiljedomsregler%20eng%20ARB %20
TRYCK_1_100927.pdf

3% Rowley J. W. Confrontation — Techniques For Impeachment / by J. William Rowley, Markus
Koehnen and Robert Wisner // Take the Witness: Cross Examination In International Arbitration
/ Edited by Lawrence W. Newman, Ben H. Sheppard, Jr. — Huntington, NY: JurisNet, 2010. —
p- 32.
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My apOiTpaki CBITYNTb TaKOX Te, 10 y IIpaBunax IBA mpupineHo okpemy
yBary CTpyKTypi IMCbMOBMX CBil4€Hb Ta MOPAAKY iX nMofaHHA. BomHoYac
PO IIOBHY 3aMiHy TOBOPUTY HaBPsi/| Y1 MOXKHA Y 3B’sI3Ky 3 IEBHUMI IIPO-
LjeCya/IbHUMM OCOOMMBOCTSMY BUKOPUCTAHHS MCbMOBMX CBifj4eHb, IPO
AKi leTabHO MOBa Jifie y migpospini 4.4. Bee 6inbinoo Mipowo mmucbMoBi
CBiJY€HHA CIPUIIMAIOTHCA AK IMiSTOTOBYMI €Tall Iepel YCHUM JOIUTOM
CBifKa, SIKMiT JO3BOJISIE apOITpaM BU3HAYUTHUCH i3 TUM, YU € CBiIYEeHHs Ha-
JI&KHMUMU Ta icToTHMMHU. Ha nommpeHHa IpakTUKM 3aCTOCYBaHH:A MNCh-
MOBUX CBiZl4€Hb AK €TaIly IiITOTOBKM /IO NOIUTY CBifIKiB B yCHOMY CHIy-
XaHHI BKasye TaKOX apOiTpa>kHa IpakTuka. Tak, apOiTpakHMil Cyf, sSIKWit
POSI/IAHYB cipaBy 3a pernamenToM SCC, mepef; NpoBeeHHAM JJOKa30BUX
CIIyXaHb Ofiep>KaB IMCbMOBI CBiT4YeHHS LIUX CBifKiB*”.

OxkpecreHiit Buie MeTi ycyHeHHsI GOpMabHUX MTEPENIKOf B Ofiep-
JKaHHI JJ0KasiB, a TAKOXK 3a0e3IeueHHs «IKOCTI» IMX KOoKa3iB (ofepKaHHs
YiTKMX BifITOBifell Ha 3alMTaHHA, fAKi AiICHO BaKIMUBi [ BUpIIIEHHA
CIIpaBU), CIYTY€e TAKOX iHIA 0COONMMBICTb BUKOPUCTAHHSA CBiYeHb B ap-
6iTpaXKHMX IpoLjecaX — MOXK/IMBICTb YYacTi IPeICTABHUKIB CTOPIH Y Iifi-
TOTOBLIi CBiJiKa IO YCHOTO CBifjueHHs, ab0 y CK/Ia/jaHHi IMCbMOBOTO CBifi-
yeHHs. ApOiTpakHa IpakTHKa Bce OiIBIIOI0 MipOI0 [OIyCKae KOHTAKTH
IIpeICTaBHUKIB CTOPIH 3i CBifKaMM Ta HaBiTbh y4acTb LMX IPeSCTaBHNUKIB
y Ipolieci MiATOTOBKY MICbMOBUX CBi/[4eHb Ta 3’ICyBaHHA MOXX/IMBUX yC-
HUX CBifueHb. [lesiki apbiTpakHi pernaMeHTy MiCTATH Clieljia/bHi HOpMI 3
1poro npuBofy. 3okpema crarta 20.5 Pernamenty LCIA BcTaHOBIIIOE, 1110
3a YMOBM JOTPUMAaHHsI BCiX 3aKOHIB, sAKi Hi/IraloTh 3aCTOCYBAHHIO, Oyb-
sKa i3 cTopiH abo 1i o¢iniitHi IpefcTaBHUKY MAIOTh IIPABO CIIKYBAaTUCh
3 Oy/b-SIKMM CBiZIKOM 260 ITOTEHIIIHIM CBi/JKOM 3 METOIO IIpeCTaB/IeHHs
JIOTO CBifj4eHb y MUCbMOBOMY BUIJIAAL 200 3a/ydeHHs JOTO JJI YCHOTO
cBimyeHHA. PernmaMeHTH ap6iTpaXXHUX yCTaHOB KOHTMHEHTaIbHOI €BPO-
ny, 30Kkpema Apbirpaxkui pernamentu ICC ta SCC, sk npaBuio, He Mic-
TATD CIellia/IbHUX [10/I0’KEHD 3 LIbOTO IIPUBOAY, OCKI/IbKM KOHTMHEHTa/IbHa
IIPaBOBa TPAJMLliA IPOTATOM TPUBAIOTO Yacy OOMeXyBasia CIIJIKyBaHH:
cTopiH 3i cBimkamm. Hanpukiaz, y HallioHaIbHMX CYHOBMX IIpOLecax y
benprii, ®panuii, Itanii Ta IlIBelinapii KOHTaKTU CTOPIH Ta iX MpeACTaB-
HIUKIB 31 cBiffkamu 3a6opoHneHi. BogHouac, sik 3asHavatots 5. Mepepir ta

¥7 Stockholm Chamber of Commerce Arbitration Award of 5 April 2007 (Pressure sensors case). —
Pexxum pocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070405s5.html
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X. XaH, y TaKMX KpaiHax BBEJIEHO CIIelia/IbHi HOPMM, AKi CTOCYIOThCA MiX-
HapopgHMx apbirpaxnux npouecis. Hanpuknan, y ®panuii gie 3abopona
a/IBOKaTy 0OroBOPIOBATH CIIPABY 31 CBiZIKOM /IO CTyXaHHs, OffHaK Paya af-
BoKariB [Tapmxy y 2008 poui yxBanuia pe3onoLilo, Ka JO3BOJIAE YIeHaM
a[lBOKaTypy rOTYBaTH CBifKiB y MbKHapogHOMY apbirpaxi. AHanorivHo,
y crarrti 7 [leonTonoriunoro xogexcy lserinapii fo3BoeHNIT KOHTAKT 3i
CBiZIKaMM y TaKMX BUIIafIKax>,

[TpaBuia aiBOKATCHKOI eTMKM B YKpaiHi He MicTATh popManbHUX
3a00pOH IIJ0f;0 KOHTAKTIB aBOKATA 31 CBIAKOM, OFHAK 3a00pOHSIOTH OYAb-
AKMIA BIUIMB YU TUCK Ha CBiJJKa 3 METOIO CIIOHYKaTH /10 Ha/JaHH:A 3aBiloMO
HeIpaBIMBUX MOKa3aHb™" . 3BMYAITHO, Taki /il BUXOAATD 3a MeXi Jjomy-
CTMMMX KOHTAKTiB 3i CBifIKOM Ta TOTYBaHHs TaKOTO CBifika [0 Ha/laHH:A
CBiff4eHb. 3 I1bOTO BUIIMBAE, 110 HAIliOHa/IbHI IPaBM/IA aJIBOKATCHKOI €TH-
KM B YKpaiHi He IEPeNIKO/KAIOTh 3aCTOCYBAHHIO TEXHIK JJOKa3yBaHHA 3a
TOIIOMOTOXO CBilY€Hb, AKi € IPUIHATHUMY Y Pi3HUX IPABOBUX CUCTEMAX,
30KpeMa He 3a00pOHAIOTh TOTYBATY CBifKa 10 HOINUTY Ta OpaTH y4acTb y
MiArOTOBII MMCHbMOBOTO CBigUYeHHs.

Te, 10 KOHTaKT cTOpOHM ab0 1i peAcTaBHUKA 3i CBifKOM abo 110-
TEHI[IIHUM CBiJKOM Ta OOTOBOpPEHHS 3 TAKUM CBiZJKOM MOYX/IMBOTO CBif-
YeHHs He CIIif pO3I/IIFATY sIK HeHaJIeXXHe caMe 110 Cobi, Oy/1o 3aKpiryieHo
takox y ITpaBmnax IBA (crarrs 4.3).

BifcyTHicTh 6araTboX BIaCTMBYX Hal[iOHATbHVIM CYLOBUM IpOLie-
caM 0OMeXKeHb IIORO HOMYCTMMOCT] MEeBHUX CBiff4eHb KOMIIEHCYETHCS B
apOITpaKHill MPaKTUIl 3aCTOCYBAHHAM PiSHOMaHITHUX TeXHiK BCTaHOB-
JIEHHs JIOCTOBipHOCTI IMX cBifueHb. Tak, AyiA cuCTeM 3arajbHOro Ipasa
XapaKTEPHUM € 3aCTOCYBaHHA IIEPEXPECHOTO MONUTY CBifKiB, 3a SIKOTO
3aIMTaHHA CBiJKY MOXXYTb CTaBUTH TaKOXX IIPE€ICTABHMKM OIIOHEHTA Ti€l
CTOPOHN, sIKa 3a/y4maa cBifka. Y 6ararbox KpaiHax KOHTMHEHTATbHOI
IIpaBOBOI TpajuLii IepexXpecHMii JOIUT He 3acTocoByeTbcs. IIpore, Ha
nyMky Y. JIoerti, y cygyacHUX apOiTpa>kHUX IIpoliecax BUABIIAETbCA TPEH/,
AKNI BKa3ye Ha IOV PEHHs 3aCTOCYBaHHA IIEPEXPECHOTO NOMNTY CBifKiB

8 Meredith, Ian and Khan, Hussain. Witness Preparation in International Arbitration — A
Cross Cultural Minefield / MEALEY’S International Arbitration Report . — Vol. 26, No. 9. —
September 2011. — p. 3.

% lpaBuaa afBOKATCbKOI €TWKM, 3aTBep/pKeHi YcTaHOBYmMM 3’I370M aJBOKATiB YKpaiHm
17.11.2012 poky. — Pesxum octymy : http://vkdka.org/pravil-advokatskoji-etiki/
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y BUIIZIKY, SIKIIO B apOiTPa>KHOMY PO3I/IAAL OepyTh y4acTb IPeACTaBHU-
K TIPAaBOBMX CMCTEM 3arajbHOTO MpaBa Ta KOHTMHEHTA/IbHUX MTPABOBUX
cucrem’”. Ha Haury fyMmKy, 1ieil TpeHJ MOMMPUBCA TAaKOX Ha apOiTpa-
Hi cucremu, copMoBaHi Hif BIVIMBOM KOHTVHEHTA/IbHUX CUCTEM IIpaBa
i HaOyBae xapakTepy 3araJibHOBM3HAHOrO. Tak, B apbiTpakHOMY mporeci
2007 poky 3a pernamenToM CIETAC croponam 0y10 HajjlaHO MOX/IUBICTD
IIPOBECTY IepexXpecHMit JonuT cBifkis*. ApbiTpaxxunit cyn, skuit y 2007
polli posIIAHYB cipaBy 3a pernamMmeHToM SCC, TaKOXX JOIIyCTUB IIepexpec-
HUIT gornt cBinkiB*®. Ile, omHaK, He CBIIYMTD PO TEHJEHIIII0 1O yCYHEeHH
apOITPa>KHOTO CYAy Bif BMSHAUYEHHs [IPOLEAYPHUX IIPaBIUI [OKA3yBaHH,
B TOMY YMC/Ii TOPSIAKY JOIIUTY CBIfKiB, Ta He II030aBJIsI€ 10TO IIpaBa caMo-
CTiJIHO JONMUTYBATH CBiJKa.

BinpluicTh pernaMeHTiB IHCTUTYLHTHOTO apbiTpaky HaJaoTh ap-
6iTpa)XHMM Cy/JjaM ITOBHMII KOHTPOJIb 3a HomnToM cBinkiB. [TpaBmma IBA
(cTaTTs 8) KOHKPETM3YIOTD 1ii IIOBHOBA)XEHHS, BKa3y04y, 10 apOiTpax-
HUIT Yy, MOXKe 0OMexxyBaTy abo 3HIMaTy Oyab-siKe 3alMTaHHS, BiIIOBi/b
ab0 SABKY CBifIKa, AIKIO BU3HAE 1le HEHATIOKHUM, HEICTOTHUM, 0OTsK/IN-
BuM, AyOmorunM, abo HegonyctuMyuM. BopHouac, sIK BUIHO 3i 3MicTy
crarTi 8.2 [IpaBwn IBA, HaBigni 3anuTanHA (TOOTO Taki, y AKUX 3aK/IafieHO
nigKasky ouikyBaHOI BiilIOBifli) € JOIYCTMMMMIU Y IIepeXpeCcHOMY JOIMNTI i
HEeJONYCTUMUMMU y IPAMOMY JonuTi. TakuM 4MHOM, HaBiTh 3BayKarouu Ha
Te, 110 apOITPaXKHMIT CYA Mae IPABO 3HATY 3aMUTAHHS, O THUX IMIp ITOKK
BiJITIOBiJIb Ha HHOTO € HAJIEKHOIO, iICTOTHOIO i HE MOPYIIy€e BM3HAHI IPUBI-
7el, BOHO, 5K IIPaBUIIO, Oy/e f03BONIeHe. 3BIYAIHO, Lje He O3HAYae, 110 B
HOJIa/IBIIOMY apOITpaXXHMIT CYJ He MOXKe HafiaT! BifjOBi/i Ha Take 3amu-
TaHHS HM3bKOI JJOKa30BOI Baru.

I noxasyBaHHs B MDKHapOJHOMY KOMepLiltHoMY ap6iTpaski xa-
paKTepHi eBHi 0COOIMBOCTI TAKOX Y 3amydeHHi ekcrepris. Tak, apbirpa-
JKY BJIACTMBMII 3HAYHO Oi/bII s1ibepanbHuil MifXif Ko 3’ACyBaHHsA NUTAHb,
AKi TOTpeOyIOTh HEIIPABOBMUX 3HAHb, Y IIOPIBHAHHI 3 HAL[iOHA/IbHUMU Cy-

% Laeuchli, Urs Martin. Civil and Common Law: Contrast and Synthesis in International
Arbitration — Chapter 5. — AAA/ICDR Handbook on International Arbitration Practice. —
AAA/ICDR, 2010. — p. 42.

! CIETAC Arbitration proceeding, Award of 23 March 2007 (Offset printing machines case). —
Pexxum pocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070323c1.html

02 Stockholm Chamber of Commerce Arbitration Award of 5 April 2007 (Pressure sensors case). —
Pexxum pocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070405s5.html
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moByUMM Tporecamu. Tam, Jie HallloHaIbHI CYAM 9acTo BAAITHCA 0 (op-
MaJIi30BaHOro CIIOCO0Y BCTAHOB/ICHH: (PaKTiB i IPU3HAYAIOTb €KCIIEPTUIY
U1 3°ACYBaHHA (aKTiB, AKi MOXYTb 6y Ty BCTaHOBJICH] IHIIMMY 3acobaMu
IOKa3yBaHHs, MDKHApOLHMII ap6iTpak LIyKae OLIbII MPOCTUX LULAXIB.
A.Pendepn ta M. XaHTep HaBOJATH SICKPaBUIl NMPUK/IAJ;: SAKIIO IOTORHI
YMOBH y IIEBHOMY aepOIIOPTi Y IEBHUII IeHb € BXX/IMBOIO J/Is1 3’ ICYyBaHHA
00CTaBMHOIO, IOCTAaTHIM MO>Ke BUABUTICH HaJJAHH:A NPUMIipHUKA MeTeo-
POJIOTiYHNMX JJaHMX 3 TIOBA)KHOI I'a3eTy, HK 3a/ly4yeHHs eKCIIepTa-MeTeo-
poJiora i ofiep>KaHHA BUCHOBKY'®.

IIpoiecyanbHa €KOHOMISI JOCUTb YiTKO IPOCTEXYETHCA Y IpaK-
tuni. Tak, posrfaodn copasy 3a pernamentoM ICC, apbiTpaxHuit cyp
CaMOCTIITHO 0e3 3a/lydeHHs eKCIepTa 3A1ICHUB HOCTifKeHHs BifOUTKIB
IevaTKy BifjIIOBiZaua Ha KOIIfAX JOKYMEHTIB, aBTEHTUYHICTb AKUX Oyra
IIOCTAaBJ/IEHA BiJIIOBijadyeM IIiji CYMHIB, Ta IPUIIIOB 10 BUCHOBKY PO iX
cripaBxHicTp™.

Y cepemoBullli HAYKOBLIB Ta IPAKTUKIB MiXXHAPOLHOTO KOMEPLili-
HOro apbiTpaky Bce Gi/IbIIIOro Mol peHHs HabyBae IifiXif, BiAMOBIAHO 1O
sIKOrO apbiTpy moBuHHI Opatu Ha cebe mocmimpkeHHs dakTUIHUX 0OCTa-
BMH y Tiil >Xe Mipi, B AKill BOHM NOCTIKYIOTb CyTO IPaBOBi apryMeHTH.
M. [IIHaiiiep BBaKa€, 110 3MarajbHUIT IPOLeC B apOITPpaKi TTOKIMKAHNIT
3a0e3neynTy MOXIIMBICTD CTOPIH BUK/IACTY Pi3Hi NMOIIAAM Ha IMUTaHHA
(axTy Ta mpaBa Ta IX HAJIEXKHICTb [y BUPILIEHHA CHOPY. 3 IMX ITO3UILIiN
CKJIaJIHO, Ha JIOTO TYMKY, 3pO3yMITH, YOMY 3HAaHHs y cdepax, iHIIuX, HiX
IpaBo, IIOBMHHI 6T BUK/IIOYEH] 3 ibOro mpoliecy. Kpim Toro, Taka «Heii-
Tpasisauis», T06TO BuAaneHHs 3 GOKyCy apOiTpiB cIelliaIbHUX 3HAHD, Hi-
BEJIIOE OfJHY 3 HalOiIbLI iCTOTHMX 0COOMMBOCTElT apbiTpaxy: Ha BiIMiHY
Biff CyniB, sIKi MalOTh CIIpaBy 3 OYb-IKMMU CIIOPAMU, 110 HAJXO[ATh Ha
ix posray, ap6iTpyu 00MpaTbCs A1 po3IyLAny crenndivaoro cropy. Le
He O3Havae, 110 BOHM IMOBMHHI BOJIOAITY BCiMa CIlelliaIbHUMIU 3HAHHSAMMU,
AKI MOXKYTb 3HaZOOUTNCS A1 BUpillleHHA criopy. BopHo4vac Bif Hux crpa-
BeJ/IBO OYIKYIOTh 3JaTHOCTI iHTerpyBaTy 1ii cepu Tak camMo, sIK BOHU IO-

% Redfern ¢ Hunter on International Arbitration — Fifth Edition Edited by Nigel Blackaby,
Constantine Partasides, Alan Redfern, and Martin Hunter. — Oxford University Press, 2009. —
p. 388.

14 ICC Arbitration Case No. 10274 of 1999 (Poultry feed case). — Pexxum focrymy : http://www.
cisg.law.pace.edu/cisg/wais/db/cases2/990274il.html
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BUHHI Oy TV 3HaTHMMIY JOCIIUTY JOKA3M) Ta ilATY BUCHOBKY 3 OLIiIHIOBaHHSI
(axTiB, sKi MaoOTb 3HaYeHHs st cripaBn*®. JIOCTiIZHNUKN MDKHAPOSHOTO
KOMEPIITHOTO ap6iTpasky TaKOX BiI3HAYAIOTD, 110 1 B TUX BUIIA/IKaX, KON
eKCIIepTU3Y IpU3HAYeHO, apOiTPayKHIIT CyJ| He TIOBMHEH CIIiIIO MOK/IaaTu-
Cs1 Ha BUCHOBOK €KCIIepTa, HATOMICTb O)KaHVM € HaJjaHH: apOiTpaKHOMY
CYRY A NOCTI/I)XEHHA BCiX JOKYMEHTIB, Ha AKMX IPYHTYBaBCA BUCHOBOK
eKCIIepTa, 1110 03BOIUTD apOiTPaXKHOMY CYAy OLIiHMTH CaM BUCHOBOK'™.

BuxnaneHe Bullle CTaB/IeHHA HAyKOBLB 10 NMMTAHHA 3a/y4eHH:A
€KCIIePTiB CBiJYUTh NPO YiTKy TEH/IEHI]il0, XapaKTe€PHY IJIA Cy4acHOTO
MDKHapOJHOT0 KOMEPLiTHOro apOiTpaky — BUXif ap6iTpiB 3a Mexi ¢op-
MajIbHOTO IIPaBO3acTocyBaHH:A. IlifTBep/pKeHa BOHA TaKOXX IPaKTUKOIO.
Po6oua rpyna Komicii 3 ap6iTpaky Ta anbTepHaTMBHUX METOJIB BUpIIlIeH-
Hs criopiB ICC y cBoemy aBTOpUTETHOMY 3BiTi y 2012 po1ii peKkoMeH/yBa-
JIa TIpK OpraHisanuii apOiTpa>KHOro posIVLANY BUXOAUTH 3 MPe3yMIIL{I, 110
U1 BUPILIeHHS CHOPY eKCIlepTu3a He moTpioHa'”.

Pasom 3 TuM, cepep MOCTIZHUKIB MIXKHapOJHOTO KOMEPLITHOTO
ap6iTpaXKy TaKOX IIOIY/IsIpHA Te3a IIPO HeoOXiHICTh posinpeHHs chepu
3aCTOCYBaHHA eKcllepTu3u B apbirpaxi. Ha fymMKy okpeMux HayKOBIIiB,
Ha pO3IJIAJ eKCIePTiB MOXXYTb Oy THU BUHECEH] Ti )X INTaHHS, AKi CTaB/IATDh
neper co6oro ap6iTpu i BifoBizi Ha AKi MICTUTUMYTbCA Y Pe30TIOTUBHIN
qacTuHi apbiTpakHoro pirreHHsI'®. 3 TakMM TBepKEHHSM BaXKKO IIO-
TOIUTUCD. Y HAyKOBMX JIOCTI/[PKEHHAX Ta ap6iTpaxHilt mpakTuili 6inbI
BJM3HAHNUM € IiJIXiJl, BiIMOBiHO JJO AKOTO 3a7y4eHHs €KCIepTa IIOBUHHE
BifOyBaTuCs nMuille [/Is 3’SICYBAaHHS NMUTAHHS, sIKe IOTPeOye CleliaIbHNIX
3HaHb, SIKMMI B IOCTATHIN Mipi He BONMOAi0Th apbitpu. IIpu npomy exc-
IepT He MifMiHsA€ ap6iTpiB. Y TUX >Ke BUIIAJKaX, KOMU eKCIepT dpaKkTuy-
HO HaJi/IIETHCS TOBHOBAKEHHAMY BUPILINTH CHip ab0 HaJaTy CTOPOHAM

195 Schneider, Michael E. The role of experts in the adversarial process and the arbitrator’s capacity
to absorb specialised knowledge // ASA Bulletin. — 2013. — 1(31). — p. 2.

19 Friedland P. Discoverability of Communications between Counsel and Party-Appointed

Experts in International Arbitration / Paul Friedland & Kate Brown de Vejar // Arbitration

International. — 2012. — Volume 28. — Issue 1. — pp. 7-8.

Techniques for Controlling Time and Costs in Arbitration. Second Edition/ 2012 Report of

the ICC Commission on Arbitration and ADR Task Force on Reducing Time and Costs in

Arbitration. — Paris, ICC, 2013. — p. 13.

98 Benoenasex A. V1. DKCIIepThI B MEK[[YHAPOLHbIX YCIOBUAX (B IPaXKAAHCKUX U YTOMOBHBIX CY-
IeOHBIX Mpolleccax, apOUTPAXKHBIX ¥ MHBECTUIMOHHBIX pa3bupaTenpcTBax) / Anexcanap V.
Benornasek, Penara Xoroa. — K. : Takcon, 2011. — C. 150.
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BICHOBKY CTOCOBHO iX ITO3MILiif, MOBa Jifje BKe He Ipo apOiTpax, a mpo
iHIIi a/IPTEPHATUBHI METOAY BUPIIIEHHSA CIIOPiB, HAIPUK/IAJ, PO iIHCTUTYT
He3a/IeXHNX eKcrepTiB (neutral evaluation).

Y MbKHapogHOMY KOMepLiilHOMY apbiTpaxi Zo Ko/la INTaHb, AKi
MOXYTb IIOTpeOyBaTy Clieljia/IbHUX 3HaHb, HAJIOXKATh He Ti/IbKM MUTAHHSA
¢axry, ane it nuTaHHA npasa. Tak, P. @eHTOH 3a3Havae, 110 eKCIIePTH MO-
XKyTb OyTH 3aTydeHi CTOpoHaM ab0 apOiTpaXKHMM CYOM TaKOX /I 3’5Cy-
BaHHA CKIAJJHMX IIPaBOBMX NuTaHb'®”. Taxmil mifxiy 1jiIkoM y3rofpKyeTbes
3 BUKJ/IQJIEHOIO paHillle Te3010 PO HaJIEKHICTD [I0 IPeIMETY I0Ka3yBaHH:A
3MicTy MarepianbHOTO npaBa. le, 3HOBY >K TaKy, He IIOBMHHO MaTy HAC/Ii/I-
KOM (aKTHUHe NOK/IaJIeHHs Ha eKCIIepTiB QYHKIII 3 BUpIllIeHHs CIIOPY.

Oco61MBOCTI 3a/Ty4eHHs eKCIePTiB Y MDKHAPOZHOMY KOMEpPLiiHO-
My ap0OiTpaxxi 3HaXOATb BUAB He TIIbKY y BUSHAUCHHI KOJIA IIUTaHb, /L1
3’SICyBaHHA SIKVIX MOX/IUBE 3a/IyYeHHs eKCIIePTa, @ 1 Y TOMY, SIKUM YVHOM
TaKe 3aJy4eHHs BinOyBaerbcs. XapaKTepHUI /i1 MDKHapOJHOro apoir-
PaXy B3a€EMHMII BIUIVB Pi3HMX IIPAaBOBUX CHUCTEM SICKPaBO BMABIIAE cebe
TaKOX Y MMTAHHAX IPU3HAYEHHA eKCIIepTu3N. Tak, TpaguIiiftHuM [yid ap-
OITpa)XHUX CHCTEM 3arajibHOTO IpaBa € HaJaHHA MOXIIMBOCTI CTOPOHAM
CaMOCTIIIHO 3a/Iy4aTy eKCIIepTiB Ta HaJaBaTy Ha PO3IIAL apOiTpaXkHOro
CyAly iX 3BiTM Ta BMCHOBKM 3 IOJA/IBIINM JIONMTOM LIX €KCIEPTiB B XOfi
ap6iTpaxxHoro po3rAny. [y KOHTMHEHTAIbHIX CUCTEM 1lje JO HelaBHbO-
IO YaCy BIaCTUBYM Oy/I0 IpU3HAUYeHHs eKCIIEPTiB apOiTPaXKHNM CYLOM.

OcTaHHiM yacoM, Ha [yMKy HOCTiHMKIB, TPAKTMKa BKa3ye Ha I10-
IIVIPEHHS IIIXONY 3 MOK/IafieHHs Ha CTOPIH 000B’AI3KY i3 3a/Iy4eHHs eKc-
nepTiB, a IpU3HAYCHHs eKCIIePTIiB apOiTPa>KHIM CYLIOM CTa€ pajillie BUHAT-
kom*'’. P. Tpirtman Ta B.KacomoBcki TakoX BBa)KAIOTh, 1[0 Y CYYaCHOMY
apOiTpaxki 3HaueHHs BU3HAHOIO CTAaH[APTY HaOyBae IIPU3HAYECHHS CTO-
POHaMM BJIACHMX €KCIIPTiB, a BUKOPUCTAHHS apOiTpaXXHUM CYLOM CBOTO

IpaBa MPU3HAYNTY eKCIIepTa 37IICHIOETCS Y BUHATKOBUX BUITagKax'!!.

499 Fenton, Ruth. A Civil Matter for a Common Expert: How Should Parties and Tribunals Use
Experts in International Commercial Arbitration? // Pepperdine Dispute Resolution Law
Journal. — 2006. — Volume 6, Issue 2, Article 4. — p. 279.

10 Ehle, Bernd. Practical aspects of using expert evidence in international arbitration // Yearbook
on International Arbitration. — 2012. — Volume II. — p. 76.

! Trittmann R. Taking Evidence in Arbitration Proceedings between Common Law and Civil Law
Traditions — The Development of a European Hybrid Standard for Arbitration Proceedings /
Rolf Trittmann, Boris Kasolowsky // UNSW Law Journal. — 2008. — Volume 31(1). — p. 340.
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BopHouac HalioHaJbHe 3aKOHOJZABCTBO IIPO apOiTpaxk Ta per-
JTaMEHTM IHCTUTYLIIHOrO apOiTpaxKy K y KpalHaX KOHTMHEHTAJIbHOI,
TaK 1 3araJbHOI CHCTEM IIpaBa MICTATb IONOXXEHHA MPO €KCIEPTU3Y,
IIpU3HAYEeHY apOiTpaXHMM CYHOM, a IPO 3aly4eHHs eKCIIepTiB cTOpo-
HaMI YacTO He 3raJlyl0Th. 3aKOHOAABCTBO IIPO MIXKHAPOJHII KOMEPLili-
HUlt ap6iTpaxk y kpaiHax LuBinbHOro npasa (Hampukiag § 1049 xHurn
10 IusinpHoro mporuecyanbuoro xogekcy ®PH*?) npsamo nepenbavae
npaBo apbiTpakKHOTo Cyfly HpM3HAYMTU eKclepra. Tak camo Ie Ipa-
BO 3HaXO[MTh 3aKpPiIIEHHA i B 3aKOHOJABCTBi KpaiH 3arajbHOTO IIpa-
Ba (cTaTTs 37 AHIIIICBKOrO 3aKOHY Ipo apbitTpax*™). Tumosnit 3akon
IOHCITPAJI (ctaTts 26) MiCTUTH CHeliaJibHI TOJOKEHHs CaMe 010
eKCIepTiB, IpU3HaYeHUX apoOiTpakHuM cypoM. Lle momoxeHHs 6ymno
IepeHeceHe 10 YKpaiHCbKOrO 3aKOHOAABCTBA Ipo apbiTpax (crarTa 26
3axony Ykpainu «IIpo Mi>KHapOmHMII KOMepLiliHUiT apbiTpask») Ta 1o
3aKOHOJABCTBa OaraTbOX IHIIMX KpaiH. BogHOdYac BifCyTHICTH 3rajKu
PO €KCIIEPTIB, 3a/ly4€HNX CTOPOHAMI, He CBIYNTh PO BifICYTHICTD Y
CTOpIH IIpaBa Ha iX 3ay4yeHHA. BoHO opraHiyHO BUTiKa€ i3 3acajHNYOTO
IIpaBa CTOPiH IIOflaBaTy LOKa3M.

ApbiTpakHa IpaKTHKa TAaKOX CBITYUTH, 110 IPU3HAYEHHs apOiT-
P@OXHMM CYZOM €KCIIepPTiB BCe K 3a/IMINAETHCS MOIIMPEHNM CI0co60M
peanisanii HMM CBOiX ITOBHOBaXkeHb. l]boMy, AK IpaBuUJIO, NEPENYIOTH
KOHCY/NIbTALlil 81 CTOpOHAMHU, fAK Iie 6y}10 3[iliCHEHO, HAIIpUKIIaf, apOiT-
PaKHUM CYIOM, SIKMIl PO3IIIAHYB cIIpaBy 3a permamentoMm SCC*Y. ITpn
bOMY, AK cTBep/KyI0Th O. bonbrxaysen ta II. Akep, mpusHadeHMit ap-
OITpaXXHUM CY[OM eKCIIepT, SIK IPaBMUIO, He Ii[JIAra€e IepexpecHOMY
TOINTY, a I0TO BUCHOBKM HE OCIIOPIOIOTHCA 3 MOCU/IAHHAM Ha BUCHOBKM
[IPU3HAYEHOTO CTOPOHOI eKcrepra’’®. Y 3B’3Ky 3 LM HEOOXiTHO yTO4-
HUTY, 11O Iie He CBITYNTD PO AKUIICh 0COOMMBMIIL IMYHITET IPM3HAYEHUX

412 Code of Civil Procedure as promulgated on 5 December 2005 (Bundesgesetzblatt (BGBL.,
Federal Law Gazette) I page 3202; 2006 I page 431; 2007 I page 1781), last amended by Article 1
of the Act dated 31 August 2013 (Federal Law Gazette I page 3533). — Pexxum mocryy : http://
www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html

13 Arbitration Act 1996. — Pexxum poctymy: http://www.legislation.gov.uk/ukpga/1996/23/data.pdf

4 Stockholm Chamber of Commerce Arbitration Award of 5 April 2007 (Pressure sensors case). —
Pexxum gocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070405s5.html

1> Bolthausen O. Obtaining Discovery in International Arbitral Proceedings: The European v
American Mentality by R. A. Oliver Bolthausen and Peter H. Acker // Arbitration. — 2008. —
Vol. 74. — No 3. — p. 226.
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ap6iTpaxHuM cynoM excrepris. Ti x taku IIpasuaa IBA MicTATh moJI0-
XeHHs (cTarTs 6.6), AKe JO3BOJIAE CTOPOHAM HaJjaTy Ha BUCHOBOK TaKOT'O
eKCIepTa KOMEHTAp 3 BYUCHOBKOM BJIACHOTO €KCIIepTa, TOOTO (HaKTUIHO
OCIIOPIOBATM BYMCHOBKN IIPM3HAYEHOTO apOiTpaKHMM CYZIOM eKCIlepTa.
Inmra cpaBa, 110 Ha MPAKTUL Taki cipoOu € HeyacTUMM 1 IMIIe 3pifka
YCHIIIHUMI.

IcTopuYHO 3aKOHOZIABCTBO NMPO MIKHAPOAHUI KOMepIiliHmit ap-
6iTpaxx y 6araTpox KpaiHax Ta 3HaYHA YaCTMHA apOIiTPaKHNX peraMeHTiB
copMyBaICh Mij] BIVIMBOM KOHTMHEHTAa/IbHOI IPaBOBOI Tpaaniil. 3aKo-
HOMIPHUM Y 3B’SI3Ky 3 LM BUAAETHCA Te, 1110, sAK 3asHadae [Dx. Hebepri,
OimbIICTh CydacHUX apOiTpaXKHMUX perlaMeHTiB BCTAaHOBIIOITb >KOPCTKI
BUMOTH [0 3a/ly4eHMX apOiTpaKHUX CYLOM eKCIepTiB, 30KpeMa 1ofo ix
He3aJIeKHOCT] Ta HeyIepedKeHOCTi*! . BopHoUac yTBepAyKeHHs IPUHIINITY
3MarajbHOCTI CIIPUA/IO HMOIIPEHHIO IPAaKTUKI 3aJIy9eHHS apOiTpaXKHUM
CYHOM BUCHOBKIB eKCIepTiB, IPU3HAYCHUX CTOPOHAMU. Y 3B’A3KY 3 LM
mocrana norpeba y GopMynoBaHHI 3arajJibHUX MPUHIUINB Ais/IbBHOCTI
eKCIepTiB, 3a/Iy4eHNX CTOPOHAMM apOiTPaXKHOTO PO3INALY, Ta B YHidika-
11i{ BUMOT, fKi CTaB/IATHCA JO BUCHOBKIB TaKMX eKCIIepTiB. [l 3a/j0BOJIeH-
HA 1jiel moTpebu IMpoBifgHi apOiTpaskHi yCTaHOBU PO3POOMIN JOKYMEHTHU
PEeKOMEH/JALIITHOTO XapaKTepy, SAKi CIyryloTb OpieHTUpPOM i apOiTpis,
eKCIepTiB Ta CTOpiH apbiTpakHoro posriany. Cepen TaKuxX JOKYMEHTIB
BapTO BifsHaUNTK 3aTBepiKeHnit y 2007 poui KoponiBcbkuM iHCTUTYTOM
ap6itpiB IIpOTOKO/I BUKOPUCTAHHS y MDKHApOZHOMY apOiTpaxi excrep-
TiB, TpusHavenyx cropoHamu*'’. Hacranosnu 3 excrieptusu ICC*® ta IIpa-
Buwla IBA Takox IpUAIIAIOTE 0COOMMBY yBary npobneMaM MpU3HauYeHH
CTOPOHAMM €KCIIEPTIB Ta HaJlAHHA HYMM BUCHOBKIB Ta CBi[JY€Hb 3 TOCTAB-
JIEHMX IIEPENl HUMU IIUTAHb.

Bogmnouac, Ak 3asHavatots P. Tpirt™man Ta b. Kaconoscki, y Bumag-
Ky IpU3HA4YeHHs eKCIePTiB CTOpOHaMu apOiTpakHi Cyam O4eBUHO Ma-
I0Tb MEHIIIe MOYK/IMBOCTEN 3a0e3eunT He3aIeXKHICTh eKCIIEPTIB Bif CTO-

416 De Berti, Giovanni. Experts and Expert Witnesses in International Arbitration: Adviser, Advocate
or Adjudicator? / Austrian Yearbook on International Arbitration. — 2011. — p. 56.

417 CIArb Protocol for the Use of Party-Appointed Expert Witnesses in International Arbitration,
Chartered Institute of Arbitrators, September 2007. — Pexxum pocrymy : http://www.ciarb.org/
information-and-resources/The%20use%200f%20party-appointed%20experts.pdf

8 JCC Rules for Expertise, in force as from 1 January 2003. — Pesxum pgocrymy : http://www.
iccwbo.org/products-and-services/arbitration-and-adr/expertise/icc-rules-for-expertise/
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piH, siki ix npusHadmwmn*’. e iHoAl BrIMBae Ha OLiHIOBaHHS apbiTpamu
BICHOBKIB Takux ekcneptis. Tak, apbirpakuuii cyg NAI y cBoemy pileH-
Hi 2002 poKy IIpsIMO BKa3aB Ha Te, 110 Hajia€ 61/IbII0I Baryl BCHOBKaM, Ha-
TAHMM KOMITaHI€I0, KA € HEMTPAJIbHOIO LIOMO CIIOPY, HiXK CyIepedTMBUM
3BiTaM eKCIepTiB, 3ay4yeHux cTopoHamu*?.

Pasom 3 Tum, a1 3abe3nedeHHs 6€3CTOPOHHOCTI eKcIepTiB icHy-
I0Tb JIOCTYIIHI apOiTpaxKy 3acobu, Taki K IpOBeJieHH: 3yCTpivi eKCIepTiB
CTOPIH, iJTOTOBKA CIIi/IbHOTO 3BiTY a60, mpMHaVIMHI, [iITOTOBKA IIPOTOKO-
ny 3ibpanus excrepris. [Tpasuia IBA 11iKOM J03BOMAIOTE apOiTpasKHOMY
CyIy HakasaTyl eKcIepTaM, IpM3HaYeHUM CTOPOHAM, IIPOBECT! 3i0paHH:A
Ta HaJlaTyl 3BiT NP0 NUTAaHHA, Y AKUX €KCIIEPTU MAIOTh CIIJIbHY TYMKY, Ta
BM3HAYMTH Y CBOIX OKPEMMX 3BiTaX Ti, y AKMX BOHM po3xonATbca*!. [IpaBu-
na IBA (crarTs 8.3) Takox Iepen6adaloTb MOXK/IUBICTD IIPOBeeHHs KOH-
(bepeH1ii excrepTiB, NPU3HAYCHNX CTOPOHAMIA, IO HOJIATAE Y iX OgHOYaC-
HOMY JIOIINTi 3 OJHOTO IMMTaHHSA 1OPa3y i B IPUCYTHOCTI BCIiX €KCIIEPTiB,
3aMiCTh IOC/IIOBHOTO JOIUTY 3 YCiX MATAaHb KOXXHOTO €KCIIEPTa OKPEMO.

BucHOBOK ekcIiepTa, HaJjaHuil apOiTPaXKHOMY CYZLY, MO>Ke CYIIPOBO-
IPKyBaTUCS JOIIMTOM eKCIIepTa IIij 4ac yCHMX cayxaHb. Lle mosoi nommpe-
Ha IIPaKTUKa, 0COO/IMBO, KO eKCIIEPTY ITOCTAB/IEHO 3HAYHUI 00CAT 3amm-
TaHb, a Ha/JaHNI1 HYM BYCHOBOK OJIHa 31 CTOPiH 3aIlepeyye, sK Iie MaJIo MicIle
y crupasi 2002 poky, po3IIAHYTIll apOiTpaKHUM CY[OM 3a PeIIaMEHTOM
ICC*2 Tlpwu 1ipOMy, Y BUNIA[KY HaflaHHS CTOPOHAMIU 10 apbiTPaXKHOTO CYAY
BUCHOBKIB IPU3HAYEHUX HUMU €KCIEPTiB ISl IPUIHATTS apOiTpaKHNM
CYIOM TaKIMX 3BiTiB He 00OB’sI3KOBO, a0y BOHM MICTW/IM BiAIIOBifi Ha Of-
HAKOBi 3aIIMTaHHA, X04a YaCTO CTOPOHM TSDKIIOTH IO TOTO, a0y He 3a/INIIIN-
TY 1103a YBarok eKCIlepTa IUTAaHH:A, Ha AK€ MOXKE JJaTU BiflIOBi/lb €KCIIEPT,
IIpU3HaYeHMI ooHeHTOM. Tak, y cripasi 1996 poky apOiTpakHUIT CYH, KNI
PO3I/IAAaB CIpaBy 3a apOiTpaxHUM pernamenToMm Toprosoi mamaru [ropu-

49 Trittmann R. Taking Evidence in Arbitration Proceedings between Common Law and Civil Law
Traditions — The Development of a European Hybrid Standard for Arbitration Proceedings /
Rolf Trittmann, Boris Kasolowsky // UNSW Law Journal. — 2008. — Volume 31(1). — p. 339.

420 Netherlands Arbitration Institute Award of 15 October 2002, Case No. 2319 (Condensate crude
oil mix case). — Pexxum mocrymy : http://cisgw3.law.pace.edu/cases/021015n1.html

©! Trittmann R. Taking Evidence in Arbitration Proceedings between Common Law and Civil Law
Traditions — The Development of a European Hybrid Standard for Arbitration Proceedings /
Rolf Trittmann, Boris Kasolowsky // UNSW Law Journal. — 2008. — Volume 31(1). — p. 339.

#2ICC Arbitration Case No. 10377 of 2002 (Textile product machines case). — Pexxum gocrymy :
http://www.cisg.law.pace.edu/cisg/wais/db/cases2/020377i1.html
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Xa, B34B JI0 YBaru 3BiTM IIPM3HAUYEHUX CTOPOHAMU €KCIIEpPTiB Ta BiKMHYB
3aIlepeyYeHHsl OJHi€l CTOPOHM IIOAO IPUITHATTSA 3BiTy OITOHEHTA, AKUI Ha
BiIMiHy BiJj J10r0 3BiTy MiCTUB TaKOX IIeBHi pO3paxyHKu. ApOiTpaskHMII Cyx,
BMXOJMB 3 TOTO, IO BiH MO>K€ TIOK/IACTUCA HAa BUCHOBKM ITPY3HAYEHOTO CTO-
POHOIO eKCIIepTa, SIKIIO IX 3MicT He OYB 0OIPYHTOBAHO MifijaHMIl CYMHIBY i
BiH BBaXKaTyMe BUK/IafieHy iH(opMallifo 10CTOBIPHOIO, i B IIbOMY BUITAZIKY Y
HBOTO BifICYyTHA TOTpeba y caMOCTilIHOMY ITpM3Ha4YeHHi ekcriepTa’®.

TakuM 4MHOM, apOiTpa>kHUI CYJ KOPUCTYETHCA 3HAYHOIO CBOOO-
T0I0 Y MTAHHAX NPUIHATTA [0 yBarl BUCHOBKIB €KCIEPTiB, AK TUX, 10
IIpM3HAY€Hi HMM, TaK i IpM3HAYEHNX CTOPOHAMIA.

OkpiM BXe Ha3BaHUX BUJiB I0Ka3iB, BXX/IMBe 3HAYEHHs B Mi>KHa-
POIHOMY KOMePIIiTHOMY apbiTpaski MaloTh TaKOX pevoBi foKasu. B iHozeM-
Hill IOPUIVYHIN JIiTepaTypi 4acTO MOBa Jifie He IIPO PEYOBi I0Ka3y fAK TaKi,
a IIpo iHCcIeKTyBaHHA (OIVIAN), AIKe CTABUTBCSA B PSJ 3 IHIIMMM TOKa3aMIL

JiticHO, pe4oBi OKa3M MOXKYTb OyTH OIIIHYTI 6e3rmocepefHbo y
Mici mpoBefeHHs ap6iTpaxy abo 3a MiclLieM IX 3HaXO[PKEHHs, a 3 METOK0
TOCIIi/PKeHHs peYOBUX JJOKasiB JOIycKaeTbcs HagaHHs ¢ororpadiit, Bigeo-
3anucis, kpeciensb Towo**. Ilpore Taki mii caif posmsgatu AK CIocobm
ofiep>kaHHA JoKa3oBol iHpopMarii, a He Ak foKasu. Pazom 3 Tum, increkry-
BaHHI (OIIAAM) MOXKE CTOCYBATICSI 00’ EKTA, SIKNIT He BKIIATAETHCS B OHATTS
Pe40BUX [JOKa3iB y By3bKOMY 3HaU€HHi K CyTO MaTepia/IbHOTO NpeMeTa.

IHCIIeKTYyBaHHA JOCUTD 4aCTO BUKOPUCTOBYETHCA B Mi>KHApOJHO-
My ap6iTpaxki Ta MO)Ke BK/IIOUATH iHCIIEKTYBaHHsA POOIT, CHOPYH, AiIAHOK
Ta yCTaTKyBaHHs, a TAKOX JJOKYMEHTaL{l, IPOLECiB, 3pasKiB Tow0. MeToro
iHCIIeKTYBaHHsI MO>Ke OYTV BCTaHOBJIEHHs CTaHy pobiT abo o6’exry. Sk
NIPaBUIO, CTOPOHM € NMIPUCYTHIMI Mifl Yac iHCIIEKTyBaHH:A, IPMHAMHI, K
IIpaBUJIO, iM NMOBMHHA OYTM HaJjaHa MOXK/IMBICTb OyTH HpUCyTHIMU. 3po-
O1eHi 3as1BM, HajlaHi OSICHEHHS, @ TAKOXK 3pO0JIeHi IiJ Yyac iHCIIeKTyBaHHSA
3HIMKU, SIK IIPaBUJIO, JOTYYaIOThCS IO CIpaBu*®.

423 Zurich Chamber of Commerce, Switzerland, Award of 31 May 1996, Arbitration proceeding
(Soinco v. NKAP). — Pexum pocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/
cases2/960531s1.html

4 [Tpumuxa FO. J]. Mibxaaponumit komepuiitanii ap6irpask: [Intanss Teopil i npakruku : MoHo-
rpadis / 0. [I. ITputuka. — K. : Konnepn «Bugasananit Jlim «Ix FOpe», 2005. — C. 383.

2 Schlaepfer A. V., Birtsch P. A Few Reflections on the Assessment of Evidence by International
Arbitrators // International Business Law Journal/Revue de Droit des Affaires Internationales. —
2010. — Issue 3. — p. 215.

185



Teopid i NPOKTUKO AOKA3YBAHHS Y MDKHOPOAHOMY KOMEPLLIMHOMY APBITPOXI

TakuM 4MHOM, IHCIIEKTyBaHHsI MOXKe CTOCYBATHCs IpoLeciB i 6yTn
CBOTO POJy JeMOHCTpAIii€l0 ab0 eKCIepMMEHTOM, abo 3MiNICHIOBATIChH
IIOAO OKYMEHTIB 1 B IIbOMY BUITQJIKy TAKOXK HE CTOCYBaTUCh PEeYOBUX JJO-
KasiB. |[HCIIEKTyBaHHA MOXXHA PO3IJIANATH TAaKOX SAK HOCTIPKEHHA JOKa-
3iB, pe3y/IbTaT! SIKOTO MOXKYTb OyTI BUK/IaJeH] B IPOTOKO/IAX Ta OLiHeHi
Ppa3oM 3 IHIIVMU JOKa3aMIL.

[IpaBuna IBA Tako)X NpUAiNAIOTH IEBHY yBary iHCIIEKTYBaHHIO,
BCTAHOBJIIOIOY, 1110 BOHO MOXKe OYTH 3[Ii/ICHEHO K apOiTpayKHUM CYHOM,
TaK i eKcrepToM (NIpM3HAYEHNM CTOPOHOI0 ab0 apOITPaKHUM CYLOM).
ITpu 1bOMY /10 iHCTIEKTYBaHHS 3aCTOCOBYIOTbCSA 3arajibHi /1A BCiX I0Ka3iB
00MeXXeHHs, 3a IKVMU B 3[i/ICHeHH] IHCIIeKTYBaHHs MOXe Oy TI BiMOBIIe-
HO, 200 pes3y/IbTaTy IHCIIEKTYBaHHsI He IPUITHATI K OKa3 ab0 BUK/TIOUeH]
3i CK/Iagy TOKasiB.

Otxe, B MDKHapOZHOMY KOMEPILIiTHOMY ap6iTpaxki 4iTKo mpocTe-
JKYETBCS HIXif], BIAIOBIHO 10 sIKOTO Oyb-siKe CBifueHHs ab0 MaTepian y
HaJIIVPIIOMY 3Ha4eHHI MO>KYTb Oy TM IIPUITHATI SIK J0Ka3 6e3 0OMeXKeHH s
okpemumu Bugamu. Ha poscyp cTopiH Ta apOiTpakHOTO CyAy TAaKOX 3a/Iu-
IIAI0THCA MUTAHHA [IPO 3aCTOCYBAHHS CIIOCO0IB Ta MPOLIEAYP Oflep>KaHHA
LMX JIOKa3iB Ta iX JOC/i/PKEHHS 3a YMOBM JOTPUMMAHHA NPUHIVITY OfHa-
KOBOTO CTaBJIEHH: [I0 CTOPiH Ta Ha/laHHA CTOPOHAM MO>K/IMBOCTI y4acTi y
OOCIIJKEHH] [JOKa3iB Ta BUC/IOBJIEHHA CBOIX KOMEHTAPiB 1100 HUX.

4.4, TpoLeAyPHI MUTAHHA OAEPXAHHS AOKO3IB

Sk BizHavaroTh WieHU pobovoi rpymm 3 pospobku Ilpasun IBA,
Bifomi apOiTpakHi iHCTUTYLINHI Ta ad hoc perlaMeHTI HaBMUCHe 3ajIi-
HIAIOTh 1103a PeTy/II0BAHHAM IUTaHHA IIPO Te, K C/iJ Oflep>KyBaTy Ta Ha-
IaBaTy O apOiTPaXXHOTO CYAy JoKasu*®,

[IpouenypHi NUTaHHA Oflep)KaHHA Ta HaJJaHHA NOKa3iB B MiKHa-
POLHOMY KOMepIiifiHOMY ap6iTpai BUPIIYIOTbCA Ha IEePeTHI 3acajHM-

46 Commentary on the revised text of the 2010 IBA Rules on the Taking of Evidence in International
Arbitration /1999 IBA Working Party & 2010 IBA Rules of Evidence Review Subcommittee. —
Pexxum pmocrymy : http://www.ibanet.org/Document/Default.aspx?DocumentUid=DD240932-
0E08-40D4-9866-309A635487C0
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YYX OPUHLMUIIIB, PO3YMiHHA AKUX [NO3BOJIAE€ YHUKHYTU IIOMMU/IOK Y BUpi-
IIeHHI 03HAYeHNX IUTAHD:
— HeOOXiTHOCTI /151 KOXKHOI CTOPOHM OBECTI OOCTaBUHM, Ha sIKi
BOHA [IOCUJIAETHCSI — 3 OFHOT0 OOKY, Ta 000B A3KOBOCTI Ji/Ist CTO-
piH Ta apOiTPaXKHOTO CYAly YIOAY CTOPIH, KO0 apbiTpaM HajjlaHO
TTIOBHOBAXEHHA BXXMBATH BCiX 3aXOfiB I BUPIIIEHHA CIIOPY, B
TOMY 4MCJIi 3aXO/iB 3 Oflep)KaHHA JJOKa3iB — 3 iHIIOro 60Ky;
- IIpaBa CTOPiH HaJaTU CBOI apryMeHTM Ta JOKasuM — 3 OfIHO-
ro 60Ky, Ta mpoljecyanpbHOI aBTOHOMiI apbiTpiB, 30Kpema y
BJM3HAY€HHi IpolleCcyaJbHUX PaMOK /i/id HaJlaHHA JOKa3iB —
3 iH1IOoTO.

I. Pemuke-Kecnep sk opuu 3 aBTopiB IIpaBun IBA BBaxae, mo
IIpaBuia BUXOAATD i3 TUX 3acafl, [0 KO>KHA CTOPOHA ITOBYHHA MTOK/Iafia-
THCS Ha B/IaCHi JOKYMEHTH) B OOIPYHTYBaHHi I030BYy 200 3amepedeHHs
Ha 10308*”. Pazom 3 Tum, sik 3asHadae B.T. XopToH, «I10KM Ije »KOfieH
BapTUil ZOBipY KOCIIAHNK MDXXHAPOJHOTO KOMEPLiiiHOTO apOiTpaxKy He
3a5BUB, 1[0 apOiTpak MOBMHEH 3[ilICHIOBATIICh BUHATKOBO HA MificTaBi
inpopmarii, AKy Ko>KHa i3 CTOpiH MOxe HaziaTy 6e3 criBIpali 3 iHIIO0
CTOpPOHOI0» %8,

Y 3B’A3Ky 3 LIMM, Ha Hally JYMKY, BapTo JOCIUTU IIpOLeRyp-
Hi MUTAaHHS OJIEP)KAHHS JIOKa3iB B KOHTEKCTI 0COOMMBOCTEI, SIKi MAIOTh
Miclie Ipy MOJAaHHI CTOPOHAMI [OKa3iB, Ha AKi BOHM ITOK/IAJJal0ThCA, Ta,
OKPEMO, y BUIIA/IKy 3B€PHEHH: OfIHi€l CTOPOHM IO iHILIOI 3 BMMOTIOIO IPO
HaJJaHHS JOKa3iB.

B MiXHapogHOMY KOMepIiifHOMY apbiTpaxi CTOpOHaM IIOBMHHA
OyTu HajaHa MOXX/IMBICTH BMK/IACTY CBOI apIyYMEHTHM Ta HalaTH JJOKa3M.
Sk 3asnavae JI. I1. Anydpiesa, y Benukiit bpuranii BBaxkaerbcs, 1o cripa-
Ba Oy/1a pos3IIsiHyTa apOiTPOM HEHAIEKHUM YMHOM, SIKIIO PillleHHs yXBa-
JIeHe [0 pO3IVIARY BCIX /J0Ka3iB ab0 [0 3aBepleHHs HAaHHS CTOPOHOIO
TOKa3iB, a TAKOX AKILO 3/JifICHEHO 3aC/TyXOBYBaHHA CBiJIKiB 3a BifICyTHOCTI
OyZb-KOro i3 CTOPiH a0 IIPOBEeIeHO OIVLAN MajlHa, OO AKOTO BUHUK CIIip,

27 Raeschke-Kessler H. Discovery in International Commercial Arbitration? / Hilmar Raeschke-

Kessler // K.-H. Bockstiegel, K.-P. Berger, J. Bredow, eds., The Taking of Evidence in International

Commercial Arbitration, German Institution of Arbitration (DIS) Series, Carl Heymanns

Verlag, 2010. — Vol. 26. — p. 53.

48 Horton W. G. «Discovery» in International Arbitration / William G. Horton // Canadian
Arbitration and Mediation Journal — 2011. — Vol. 20. — No 1. — p. 27.
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3a BificyTHOCTI cTOpoHN ToIo*”. BogHovac yis peasisanil Takol MOX/IN-
BOCTi MOXYTb OYTI BCTaHOBJICH] IIeBHI IIPOLleCya/IbHi paMKH, B TOMY 4yC-
71l 9aCOBi, 32 yMOBM OJJHAKOBOTO CTAB/IEHHSA IO CTOPIH.

BaxnmuBuM i1 po3yMiHHA IPOLECyaNIbHUX 3acafi HalaHHA JOKa3iB
CTOpOHAMI € Te, 1110, 5K BidHayae B. B. XBaseit, B nmporieci ap6iTpaxkHoro
PO3IJIAAY He MOBMHHO 6y Ty >KOHUX cloprpusis. lle o6ymoBieno, mepur 3a
BCe, TUM, 110 SIKIIIO CTOPOHA IIOCTaBjIeHa [iepef HOBUMU IToKazaMmu abo ap-
TyMeHTaMI i He Ma€ JOCTAaTHbO Yacy, 1100 BigpearyBaTy Ha HUX, BOHA, II0
CyTi, 1036aB/IeHa MPOLeCyaIbHOI MOXX/IMBOCTI HA/IE)KHUM YMHOM IIPefCTa-
BUTI CBOIO MO3MIIiI0. 3 VX OPUYNH pernaMeHTH 6araTbox apOiTpakHMX
YCTaHOB MICTATb IIPABUJIO IIPO Te, LIO IiC/IsI IIEBHOTO eTaly apOiTpaxkHOro
POS3ITIA/ly HOBI JJOKasy CTOPiH He IMOBMHHI IpuiiMarucs. JacTo Taka jara
BCTAHOBJIIOETHCSI TAKOXK Yy MPOLIeCyaTbHOMY Hakasi apoiTpis*.

BaxxnuBicTh foTpuMaHHA i€l 3acafu apOiTpaXKHOrO pPOSILALY
IIPOCTEXYEThCS B apbiTpaxHiil mpakrui. Tak, y crpasi «TeneHop mpotu
Cropm» apbiTpaskuuit TpubyHan ad hoc, 1[0 pO3ITISIHYB CIIPaBy 3a perja-
mertoMm IOHCITPAJIL, y pimensi Bif 2 mumas 2007 poKy okpeMo BifsHa-
4yB, o «[...] i [To3auBauy, i Bignosigauy Oyna HajjaHa IIOBHA i LiNKOBUTA
MO>K/IMBICTD IOJJATM IX JOKa3yM Ta apryMeHTHM IOAO LUX NNUTaHb. binbiie
toro, ITosuBau Ta Bignosifay yiTko 3aABMIM, 110 BiCYTHI 6y;[b—m<i iHIIi
IoKa3y abo IPaBOBi apryMeHTH, SIKi 6 BOHM XOTinu HagaTH. [...] CToponn
TaKOXX MPEACTABIIN 00’ €MHI BUKIaM CBOIX MO3MIiN, OIJIARN, TUCTU Ta
IIOfJaHHI [IPAaBOBMX apTyMEHTIB, Y SIKUX BOHU aHa/Mi3yBanu GakTy, FUCKY-
TyBajay LIOZIO BifJIIOBiJHOTO IIpaBa Ta CIepedyanncs OO0 CBOIX MO3UIii
6e3 6yb-sIKOro BTPy4YaHH: ab0 0OMexxeHHs» .,

[Ipo BaXXMMBICTh HaflaHHA MOXX/IMBOCTI CTOPOHI BifipearyBaTu Ha
MIOfIaHi iHIIOX0 CTOPOHOIO JOKA3M CBilMMTD TAKOX CY/l0Ba IpaKTyKa. TaK, y
cripaBi Ne 22-11/2690/11007/12 2012 poky fIK Ha IiiCTaBy /i1 3BEPHEHHA IO

2 Anyppuesa J1. I1. MexxayHapopHoe yacTHOe 1mpaso : B 3-x . Tom 3. TpancrpaHndHble 6aHKPOT-
cTBa. MeXX[yHapOIHbIIT KOMMepYeCKIit apOuTpaxk. MexIyHapOIHbII I'PaKJAHCKMIT IIPOIIeCC :
Vuebnuk. — M. : Msgarennctso BEK, 2001. — C. 204.

0 Xeaneii B. B. IIporienypa pasbuparenpcTBa B MeXyHapogHoM apourpaxe / B.B. Xsaneit //
XpecroMarusi albTEPHATUBHOIO pa3pelleHns CIOPOB : Y4eOHO-MeTOMIecKyie MaTepuaisl 1
npakTnyeckye pekomenpanyy / Cocr. I. B. CeBactbsanos. — CII6. : AHO «Pepakiyis xypHana
«Tpereiickuii cyz», 2009. — C. 301, 302.

#1 Final Award in the Matter of an Arbitration under the UNCITRAL Arbitration Rules between:
Telenor Mobile Communications AS and Storm LLC dated 2 July 2007, New York. — pp. 25, 32.
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cyny i3 knonoTaHHAM 1po ckacysaHHA pillenHAa MKAC npu TIIIT Ykpai-
HII 3asBHMK BKa3aB Ha Te, 10 BiH, sIK BifiIoBigay, 6yB m036aBIeHmiT MOX-
JIMBOCTI TIOfIaT CBOI NOACHEHH:A 3 NPUBOAY NOJATKOBMX NOKYMEHTIB, AKi
Oynu nopaHi mosuBaveM Iif yac apbirpaxkHoro posrsaay. OgHax, cyx mep-
moi iHcTaHLii BcTaHOBUB, a AnenAniiiHmit cyn micra Kuesa jioro y nbomy
BMCHOBKY Ii/ITpMMaB, 110 BiAIIOBizauy 6y/I0 CBOEYACHO IOBITOM/IEHO IIPO
ap6iTpaXHMIT PO3IIAL, BiH HaJlaB CBOI 3allepedeHHs Ha [I030BHY 3asBY, a
IpeACTaBHMK BifNOBinaYa HaJjaBaB MOSICHEHH Mif Yac apbiTpaXkHOTO Po3-
rragy. [Ipu 11boMy CyZ 3BepHYB yBary Ha Te, 1[0 3 MaTepiajiB apOiTpakHOI
cripaBu Oy/I0 BUIHO, LIO IIiC/IA HaJaHHA II03VBa4YeM JIONATKOBMX JOKa3iB
Ta TOsICHeHb, IIPEACTaBHUKOM BifTIoBifaya He OY/IO 3asB/ICHO KIOIIOTAaH-
HA IIPO HAJIaHHA 4acCy JyIA MiATOTOBKM JIOLATKOBUX IIOACHEHD 3 IPUBOJY
HOJaHNX JOKa3iB Ta JOKYMeHTiB"*2. Cxoxka nosullis 6ya BUCIOBIeHa Alle-
nstiitHuM cyom JJoHenbkoi obmacti y 2013 porii B iHIIil cripaBi BXe CTO-
COBHO TiJCTaB I BiMOBM y HaJJaHHi 3TOAY HA IPUMYCOBE BUKOHAHHS
pitenns MKAC npu TTIIT P®*. BogHovac BkasaHi clipaBu He Bifjjzepka-
JIIOIOTD SIKOICh ycTaneHol npakTukiu. IIpo 1e cBigunThb Te, 1110 3rajilaHa Bulle
yxBaja AnensuniitHoro cyay micta Kuesa Oyna ckacoBaHa cyfoM Kacauiii-
HOI iHCTaHILil, AKUII IIOBEPHYB CIIpaBy Ha HOBMIT POSIJIAL 1O AIIE/IALIIHOTO
CYZY, BKa3aBIIM AK Ha HEJOJIK Ha Te, 10 aNeJIALIHIIL CY/ «He 3’ ACyBaB, 4u
MII IIpeICTAaBHMK BifiTIOBifla4ya HaJaTy CBOI IOACHEHH 100 LMX [NOKa3iB
y cynoBoMy 3acifiaHHi MbKHapOgHOrO KOMepLilfHOTO ap6iTpaXKHOTO CyRy
24 nucromazia 2011 poky i 3 AKMX IIPUYMH TaKi He HafgaB»**,

[TpaBuna IBA TakoX yTBepfKyIOTb MifIXifl, BiJIOBITHO O AKOTO
Oynb-sKki oKasy, Ha AKi Mae HaMmip MOCUIATICS CTOPOHA (B TOMY 4MCIIi
oiniitHi (my6mivHi) JOKYMEHTM Ta TOKYMEHTH, AKi € y BifKpuTOMy fo-
CTYIIi), OKPIM THX, LII0 B)Ke Ha/jaHi iHIIOI0 CTOPOHOI0, ITIOBMHHI Oy Ty mnopa-
Hi ap6iTpa)XHOMY CyRy Ta iHIIIIl CTOPOHI B MeXaX CTPOKY, IIOTOJPKEHOTO
CTOpOHaMM 00 BCTAHOBJIEHOTO apOiTpayKHUM Cy/ioM. TakuM YMHOM, BaXK-
JIMBYIM TIPOLEIYPHUM IPUHLMNIIOM, AKUI CTOCYETHCA IOJAHHA [JOKa3iB i

32 YxBana Anenauniitnoro cyny M. Kuesa Bin 4 xoBtHaA 2012 pokyy cipai Ne 22-11/2690/11007/12. —

Pexxum poctymy : http://www.reyestr.court.gov.ua/Review/26524862.

YxBanma Anesuiitnoro cyny Jonerbkoi o6macti Big 26 mororo 2013 poxy. — Pexxum gocryy :

http://www.reyestr.court.gov.ua/Review/30872909

4 YxBanma Bumoro crerianisopanoro cyfy Ykpainu 3 po3riajy UIMBiIIbHUX i KpMMiHa/IbHYUX CIIPaB
Bif 22 TpaBHa 2013 poky y cmpasi Ne 22-11/2690/11007/12. — Pesxum poctymy : http://www.
reyestr.court.gov.ua/Review/31727129.
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AKUI TaKOX MOKnasienuit B ocHoBY I1pasun IBA, € mpuHIuI nosigomien-
HsI CTOPIH Hallepef, Y PO3YMHUII CTPOK IIPO Oyfib-sIKi JOKAa30Bi ClIyXaHHs
a00 Ipo yXBaJIeHH: pillleHH: 10A0 6yAb-sAKOro Gaxry abo CyTi cIpasi, a
TaKOX IIpo GaKTy Ta JOKasly, Ha SIKi climpaerbes iHma cropona. Hacrano-
Bu ICDR 3 06MiHy iHdopMalieto (cTaTTs 2) TAKOX YTBEPIKYIOTD IIPYH-
LIMII, BiATIOBIHO /IO SIKOTO CTOPOHU IIOBMHHI OOMIHIOBATHCDH [JOKa30BOIO
indopmariiero 3aspanerizp.

Il 3a6e3medeHHs TIPUHIUITY 3aBYaCHOTO MOJAHHA JOKasiB apOiT-
PaXHI perTaMeHTI [esKuX apOiTpakHMUX IHCTUTYLIN (HAIPUKIAL, CTaTTsI
22 Ap6itpaxuoro pernamenty ICC) MICTATD IIOTOXEHHS, [0 0OMEXYIOTh
y 9aci MOX/IVBICTb IIOJAHHA CTOPOHAMM HOBMX HOKasiB. Taki oOMeXxeHHs
iHOZi BCTAHOB/IIOIOTHCS TAKOX Y IIPOLIeCYaIbHUX pillleHHsX ap6itpis. Crips-
MOBaHi Taki 3aXofy, HepII 3a BCe, Ha Te, abu YHMKHYTU CUTyaLil, y sKiit
OJiHa i3 CTOPIH, KA IO IIEBHOTO MOMEHTY NPUTPUMYBajIa BAX/INUBI JOKa3M,
OTPUMYE IepeBary, HaJar4M IX Ha 3aBEPILIA/IbHIN CTazil posIIAny, a iHia
CTOpOHA 00’€KTMBHO OOMEXEHA Y MO>K/IMBOCTI BUC/IOBUTY CBOI apryMeH-
TV Ta KOMEHTapi y 3B’A3Ky 3 TaKMMM JOKa3aMl, a TaK CaMO HafIaTyl JOKa-
31 Ha nporusary. Tak, B 0CTaTOYHOMY apbiTpakHOMY pilleHHi 1991 poky
3a pertameHToM ICC y cripaBi Ne 6573 ap6iTpa>kHuil Cyj BKasaB Ha Te, IO
HMM OYJ10 BiIMOBJIEHO Y IPUITHATTI OKa3iB, HaJJAHNX IIPOTATOM CTyXaHHH,
y 3B’A3KY 3 TUM, IO IIle 3a CiM MiCALIiB 0 TOTO BiH IIPUIIMHUB IPOLEAYPU 3
Oflep>KaHH:A NOKA3iB i IpM bOMY IIPAMO 3aBUB IIPO IO/Ia/IblIe HEIPUITHAT-
Ts1 OYAb-SIKMX HACTYIIHUX JOKYMeHTiB. KpiM TOro, Iipy mofaHHi JOKYMEHTIiB
He 0Y/I0 HaJlaHO YKOJHUX II0SICHEHD TOT0, YOMY I1i [JOKYMEHT He MOV 6y TH
nopaHi paninte. Y pesy/abTaTi apOiTpaXkHuUII Cy/, Ai/IIOB BUCHOBKY, IO TaKe
IIOfjaHHS i3 3alisHEeHHAM H030aB/Is€ BiINOBigaua MOX/IMBOCTI IIepeBipUTI
TOKa3M Ta, AKIIO € MiJCTaBM, 3alepedyBaTy MO0 3MIiCTy TBEP/KEHD OIO-
HeHTa'. Y Bxe srapaniit cripasi «Tenenop npory CTopM» ap6iTpaXkKHMIL CYx
IiCIA OfiepKaHHA BiJj CTOPIH JOKasiB Ta HaJJaHHA IM IIpaBa IPENCTaBUTH
CBOI apTyMEHTH TAaKOXK yXBa/IUB PillleHHA ITPO IPUIIMHEHHSA CyXaHb, Y KO-
MY BKa3as, I1I0 «3a BiJ[CYyTHOCTI cIleliia/ibHOTo 103Bo/y TpnbyHany 6yab-ski
HaCTyIHi nofgaHusA 1o TprubyHamy He JOIYCKAIOTHCSI» .

45 Conde e Silva, Gui ]. Transnational Public Policy In International Arbitration : PhD in Law Thesis

/ Gui J. Conde e Silva. — London : Queen Mary College, University of London, 2007. — p. 192.
4 Final Award in the Matter of an Arbitration under the UNCITRAL Arbitration Rules between:
Telenor Mobile Communications AS and Storm LLC dated 2 July 2007, New York. — p. 33.
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Omxe BiMOBa y NPUIHATTI HOKa3iB MOX/MBa 3 IPOLERYPHUX
MipKyBaHb, 110 He POOUTH TaKi /OKa3) HELOMYCTVMUMM, X04a B IIPAKTH-
i MDKHapOIHMX KOMEPLiiHUX apOiTpa>KHUX CyAIiB MOMIMPEeHi BUIAKM,
KOJIV CTOPOHA, AAKiil He 0Y/I0 HaJjaHO KOIIii IIOfJaHMX IHIII0X CTOPOHOIO JIO-
KasiB, 3BepTranacs /10 apOiTpaXKHOTO CyAy 3 KJIOIIOTaHHAM caMe PO BUITY-
YeHH: LUX JI0Ka3iB K HeflonycTMMX. BogHO4Yac 1o TUX mip, OKK B XOAi
ap6iTpayKHOTO PO3IJIAAY MOXIIMBUM € peajisallis IpaBa CTOPOHM O3Ha-
JIOMMTHCA 3 JOKasaMM Ta HaJlaT¥ KOMEHTapi II0fI0 HUX, TaKe BUTYIEHHA
TOKa3iB He IPAKTUKYETHCA.

TaxyuM unHOM, apOiTpa>kHUII CYJ, AK IIPABNIO, HA/li/IEHWIT IIPAaBOM
BCTAHOBJIIOBATU IMOPSI/IOK IIOJJAHHS JOKa3iB, 110 TaKOX Iepenbadae Bu-
3HAYeHHsI IEBHMX YaCOBMX Ta OPraHi3aliitHuX paMoK. 36epe>KeHHsI IIbOTO
mpasa 3a apbiTpaMu BaXK/IMBe 1€ 11 TOMY, LIO MPOLEAYPHU HOKa3yBaHHsI
MAIOTh 3[IifICHIOBAT/Ch OPraHi30BaHO i 3 PO3YMHOI €KOHOMI€I0, IK TOrO
O4YiKYIOTD Biff ap6iTpaky KopycTyBadi itoro nocayr. Bogodac ogepxaH-
Hs apOiTpaXXHNM CYOM JiesIKIX I0Ka3iB Iepenbadae opraHisalio J0CUTh
CKJIQJJHVIX IIPOLIAyP, AKMMU € HallpUKJIaJ, CIyXaHH:, TOMY JOOpOCOBicHa
KOOIIepaljisi cTOpiH 3 00MiHy JoKa30BoIo iH(opMaliero pazoM 3 KepiBHOIO
potio ap6iTpiB B opraHisarii nporecy Hokamkasi 3po6uTu i npouenypu
e eKTUBHUMIL.

BipcyrHicTb 3aiiBoi gopmanizarii npouenyp 3aBx/au po3LiHIOBa-
7ach SIK OJHA 3 TIO3UTMBHUX PUC MDKHAPOITHOrO KOMeEPIIiiTHOro apbirpa-
XY Y IOPIBHAHHI 3 HAIllOHA/IbHUMM CYROBMMMU Hporecamu. Oco6mmBo 1151
pUica IPOCTEXYETCSI ¥ TOMY, 110 apOiTpakHa IpaKkTMKa CIPUIHANA Ta
aKTMBHO 3aCTOCOBYE TEXHIKV [JUCTAHIIHOTO PO3I/ISAAY, BieoKoHpepeH-
IIii 31 CTOpOHaMU, CBifKaMM Ta €KCIIepTaMI, IIPOLefypy POSITIALY CIpaB
3a JOKyMeHTaM1 0e3 YCHUX CIyXaHb. 3aCTOCYBaHHS [{MX TEXHIK 3/i/ICHIO-
€THCS 32 YMOBH JOTPMMAHH OJJHOTO i3 3acaflHM4MX IPUHINIIB apOiTpa-
JKy — HaJJaHHA CTOPOHaM IIpaBa BUK/IACTY CBOI apTyMeHTMU.

CrlyxaHHS He € €JMHVM YCHMM CIOCOOOM CIIiIKYBaHH:A apb6iTpax-
HOTO CyZJy 3i CTOpOHaMU, AKMM 9acTO € 3acCilaHHA Cy[y Y HalliOHalIbHUX
npouecax. BusHaHuM B apOiTpakHil MpaKkTUIi MifIXOZOM € pO3MeXyBaH-
Hs NIPOLleCyaNbHMUX KOHCYNIbTALIi i CTyXaHb, Ki CTOCYIOTbCA CYTi cIpa-
BJ i 4aCTO 3BOJATHCA JIO OfIEP>KAaHHA Ta JIOCI/IKEHH:A J0Ka3iB, 30KpeMa
3aC/TyXOBYBaHHSA CBiJIKiB Ta €KCIEPTIiB — C/IyXaHH:A 3a JJOKa3aMy B Tep-
minonorii ITpaBun IBA. Koncynbranii ap6itpis Mibk co6oro Ta 3i cTopoHa-
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MU MOXYTb 3[i/ICHIOBaTUCh ¥ GopMi 3ycTpidelt abo iHummMM unHOM. Po3-
po6neni JOHCITPAJI KomeHTapi 3 oprasizalii apOiTpa>KHOTO pO3ILALY
3BEPTAIOTh YBary Ha Te, [0 B apOiTpaXkHill MpaKTHI, KOJIM MOBa Jijie Ipo
CreniaabHi IPOLEAYPHI 3yCTpidi, AKi CIiff BiTOKpEM/IIOBATU BiJi C/TyXaHb,
BUKOPUCTOBYIOTbCS TOHATTS «IIOTIePeHs 3yCTPid», «KOH(epeHIis meper
CIIyXaHHAMM», «I1iITOTOBYA KOH(pepeHIIisi» Ta CXOXIi MOHATTS, SIKi BUKO-
PUCTOBYIOTBCA 3a/IeXKHO Bift cTapii mponecy®”’. TakuM 41MHOM, IPOBeieHHA
apOITpaKHIM CYFOM 3yCTpideii 31 CTOpOHaMM He piBHO3HAYHE [IPOBEJEH-
HIO C/TyXaHb i TaK caMo He BKa3ye Ha Te, 110 apOiTpasKHMM Cy/IOM IIPUITHA-
TO pillleHH IPO NPOBENeHHs CyXaHb a00 CTOPOHAMU JIOCATHYTO 3TON
110710 C/TyXaHb.

[TpyHLMII HalaHHA CTOPOHAM MOYK/IMBOCTI BUK/IACTY CBOI apIyMeH-
™, K crBepmkye I. Konpge e CinbBa, He IOMMPIOETHCS Ha 000B SI3KOBICTD
YCHMX ClyXaHb. Taknil migxif, Ha Jioro [yMKy, iATBEP/IKYETbCA TAKOX ap-
OiTpaXXHOI0 IIPAKTHKOIO, 30KpeMa OIyO/likoBaHIM apOiTpaXKHUM pPillleHHAM
1988 poxy 3a pernmamentom ICCy cripaBi Ne 4975, y sikomy apOiTpaxkHumit cyx
JHIII0B BUCHOBKY, 1[0 CTOPOHM ILIi/IKOM MOXXYTb peali3yBaTy MOXX/IUMBICTh
BMK/IACTY CBOI apryMeHTH iHmmmu 3acob6amu. IIpuHaiiMHi Take mpaBuio
3aCTOCOBYETHCA B apOiTPaKHOMY PO3ITIAL] 3a JOKyMeHTaMm ",

HiricHo, Bifomi apOiTpaskHi perTaMeHTH HOMYCKAIOTh 37iICHEHHS
apOiTpakHOTO po3InAfy 6e3 YCHUX CIyXaHb, a JIMIIe Ha MifCTaBi HOKy-
MeHTIB. Jlesiki ycTaHOBY, 110 aAMIHICTPYIOTh apOiTpask, HaBiTh BIPOBARM-
JIU CIleljia/IbHi perlaMeHTH 3 IpUCKopeHoro apbiTpaxy (SCC, AAA, BOIB
ta iHmi). HanpanpoBaHi TakoXX HACTAHOBU 3 IMPUCKOPEHOTO apbiTpa-
HOTO PO3IVLAAY 6e3 MpOBefieHHs YCHUX CTyXaHb (Hampukiag, y 2011 poui
Bupani HacranoBu KopomiBcpkoro iHcTuTyTy ap6iTpiB 3 apbiTpaxy 3a
moxyMmeHTamu' ta s ap6iTpaxy 3a Tumosnum sakoHom JOHCITPAJI*?).

7 UNCITRAL Notes on Organizing Arbitral Proceedings, United Nations. — New York, 2012. —
p. 2. — Pexxum mocrymy : http://www.uncitral.org/pdf/english/texts/arbitration/arb-notes/arb-
notes-e.pdf

8 Conde e Silva, Gui ]. Transnational Public Policy In International Arbitration : PhD in Law Thesis
/ Gui J. Conde e Silva. — London : Queen Mary College, University of London, 2007. — p. 188.

#9 CIArb Guidelines for Arbitrators regarding Documents-Only Arbitrations,Practice Guideline
5, 06 December 2011. — Pesxum pgocrymy : http://www.ciarb.org/information-and-resources/
Practice%20Guideline%205% 20international.pdf

0 CIArb Guideline 5 to the UNCITRAL Model Law and Rules: Guideline for Arbitrators regarding
Documents-Only Arbitration, 06 December 2011. — Pexxum gocrymy : http://www.ciarb.org/
information-and-resources/Practice%20guideline%205%20uncitral. pdf
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IcHyBaHHA TaKuX IPOLEAYP CBiIUUTD, 04€BUTHO, IPO CIPUITHATTA
HpOLEeRyp pO3IAAY 6e3 ClIyxaHb 3a JOKa3aMu sIK TaKMX, IO JJO3BOJLAIOTH
CTOPOHAMM IPECTAaBUTH CBOI apryMeHTH. BogHO4Yac 1je He 03Havae, 110
ap6iTpaXKHUIT CY[ B yCiX BUITaZKax MOYKe Ha BIACHUI PO3CY/] OOMEXUTICH
TaK/M PO3I/LAJIOM 32 JOKyMeHTaMu. JIulle fesAKi 3aKOHM NPo MDKHApOfi-
HUJT KOMepUiiiHuiI ap6iTpak CTBOPIOIOTh TaKy MOXJIUBICTH st ap6it-
paxkHoro cyny (Hanpuknag, crartsa 34(2)(h) Anriiicbkoro 3akoHy mnpo
ap6itpax). Haromicts, Tunosuit 3akon KOHCITPAJT (crarts 24(1)) ta 3a-
KOHOJABCTBO Y KpaiHaX, AKi JIoro iMIIeMeHTyBa/Ii, B TOMY YMCIi B YKpa-
iHi, a Tako>x Himenpkuit nyBinbHMil mpouecyanbHuii Kopexc (§ 1047(1)),
Benbrificpkuit cymoBuit komekc (crarts 1705) Ta iHmi mepenbavaroTh
000B’130K apOiTPa>kKHOTO CYAY IPOBECTY CIYXaHHA Ha BYMOTY CTOPOHIN,
AKIIO TiTbKM CTOPOHU He JOMOBMINCDH Ipo iHmre. Takmit e mipxim sa-
KpiIIEHO Y 6araTbox apOiTpa>KHUX peraMeHTax (30KpeMa y cTaTTi 35(3)
Permamenty MKAC npu TTIIT Ykpainu, crarti 25(6) Ap6iTpaskHOro per-
namenry ICC, crarri 19.1 Pernamenty LCIA Ta crarti 17(3) Pernmamenry
IOHCITPAJI). [TpaBwia IBA BUMaramoTb IIOSBY B YCHUX CIyXaHHAX CBifl-
KiB Ta eKCIIepTiB, AKIIO PO e 3asiBUIa Oyab-sKa i3 cTopin abo apbirpax-
Huit cypn. IIpu nboMy 060B’sI3KOBOIO € IEepCOHATIbHA SABKa, SKIIO TiIbKU
apOITpaKHUIT CY/ He TOIYCTUB IIPOBefeHHsI BiffeokoHpepeHIii abo BuKo-
pUCTaHHA HIIOI TeXHOJIOTII 3B’ A3KY.

ITompu Te, 1110 3aKOHOAABCTBO MPO apOiTpaxk Ta perlaMeHTH Bifo-
MIUX apOiTpa>KHUX YCTAHOB Hafi/IAI0Th apOiTPaskHi CYAM LIMPOKUMI TIOB-
HOBa)XEHHAMM y BM3HAYeHHI ITpaBII TPOLIeypH Ta JOKa3yBaHH, 3rajjaHi
BIIIle HOPMI 3aKOHO/IaBCTBA ITPO 000B 130K apOiTPaskHOTO CY/y IIPOBECTN
CNTyXaHHA Ha BUMOTY CTOPOHM, AKIIO TiTbKM CTOPOHY He JOMOBUINCD ITPO
iHIIIe, MOXXHA PO3I/IAATH K 060B’I3KOBI i TaKi, 1[0 He JONYCKAIOTD BifiXu-
JICHHA 3a pillleHHAM apOiTpa’KHOTro cyny. BogHOYac, JOMOBIIAOYNCH IIPO
3aCTOCYBaHHA apOiTpa)XHUX perlaMeHTiB, sAKi Iepe0adaroTh BUPIlIeHHs
NUTAHHA IIPO OLINIbHICTD IIPOBEfieHHs CIyXaHb apbirpamu (B TOMY 4uc-
7Ti IpaBuIa 3 IPUCKOPEHOTO apOiTPaXKHOTO PO3IIARY), CTOPOHM SIK a3 i
HOCATAIOTh JJOMOBJIEHOCTI, SIKa I03BOJISIE apOITPaXKHOMY CYAY CaMOCTiilHO
BUpILITyBaTK Iie MUTAHHA. TaKuil BUCHOBOK MiATBEPKYETbCA TAKOX ap-
OiTpa>kHOIO Ta CYZOBOIO IIPAKTUKOI0. Tak, apOiTpaskHMIL CYH, IKUIL POSIILA-
HYB cIIpaBy 3a PermaMeHTOM IpUcKOpeHol apbitpaxHoi npouenypu SCC,
BiJIMOBUB Y 33/J0BOJIEHHi K/IONIOTaHHsA CTOPOHM ITPO MPOBE/IEHHA CTyXaH-
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HS Ta BUKJIIOYMB 3 MOKa3iB MMCbMOBI CBiJ4eHHSs CBifKiB, OCKibKM iX He
Oyrno gonuTaHo Yepes BiacyTHICTh cnyxaHb. Kommnerentauit cyy [IBeil,
PO3I/IANAI0YM 3a51BY IIPO CKACYBAHHA L[bOT'0 apOiTPasKHOrO pillleHH, IpU-
JILIIOB /10 BYCHOBKY IIPO BilICYTHICTb MifiCTaB /I CKacyBaHHA .

Taxkym 4MHOM, PO3ITISA[, CIPAaBM «3a JHOKYMEHTaMMI», 6e3 CIIyXaHb,
MOXX/IVIBMIL B TOMY BUIIAJKY, KO/ apOiTPaXKHMII CYJ| He OfEPKY€E MIChMO-
Bi CBiffU€HHA CBifIKiB Ta BUCHOBKM €KCIIE€PTiB, IPU3HAYEHUX CTOPOHAMIL.
CrpaBa B TOMY, 11JO TaKi CBiJYe€HHs Ta BUCHOBKM XOYa i MAalOTh MCbMOBY
¢dbopMy, OfHaK MOXKYTb PO3IVIAfIATUCA CKOpillle He fAK JJOKyMeHT-IICbMO-
BIII IOKa3, a SIK BiJJIIOBi/li HAa 3alIUTAHH:A CTOPOHY, sKa iX Haflana. [IpuHnu-
IV OTHAKOBOT'O CTaBJIEHH: IO CTOPIH Ta HaZlaHHA IM MOXX/IMBOCTi BUK/IACTI
CBOI apryMeHTM BMMAraioThb, abu iHIIa CTOPOHA TAKOXX Majia MOXK/IMBICTH
IIOCTaBUTH cBOi 3anuTaHH:A. CaMe 3 IMX MiJICTaB, Ha HALTY AYMKY, y [IpaBu-
nax IBA 3axpinieHi ojIo)KeHHs IIpO Te, 110 IMCbMOBI CBilYeHHS CBifKiB Ta
BJYICHOBKI €KCIIEPTIiB, IPM3HAYEHNX CTOPOHOIO, HE BPAXOBYIOTHCA AK JIOKa-
311, SIKIIIO TaKi CBi/IKM Ta eKCIepTy He 3’ sIBWINCS 0e3 IMOBOKHIUX IIPUYMH Ha
CTyXaHHs IIOIPY 3aIIUT Ha iX y4acTb Bij croponu (ctarTi 4.7 Ta 5.5 [Tpasun
IBA BignoBinHo). [IpaBua nmepen6adaroTh MOXKIUBICTD IPUITHATTS TAKNX
NJICbMOBMX CBiJJYeHb Ta BUCHOBKIB 6e3 y4acTi ocib, 1o ix Hagamm, B CiIy-
XaHHAX, IIPOTe JIMIIe Y BUHATKOBUX BUIAJKaX. 3BUYAIHO, apOiTparKHmil
CYI MO>Ke BUK/IIOUMTY ABKY OyIb-AKOTO CBifjka ab0 eKcIlepTa, AKIIO fAiiixe
BIICHOBKY IIPO IX HEHaJIeKHICTb, HEICTOTHICTb ab0 HEOOIPyHTOBaHY 00-
TSDK/IUBICTD, Ay0O/II0BaHHS a60 HEOOXiAHICTD 3acTOCyBaTH iHIIi 0OMeXeH-
Hsl, 30KpeMa, IJOfI0 HOIYCTUMOCTI, SIK Lie mepedadero crarreio 8.2 Ilpa-
Bun IBA, mpore B TakoMy pasi B ycix BuIajiKax, KpiM AKIIIO MOBa iifie Ipo
HeOOIPYHTOBaHY OO TsDK/IMBICTD, TaKe pillleHHs apOiTpaskHOTO Cyfy MajIo 6
TAKOX CTOCYBATHCS i CaMOro IMCbMOBOTO CBiTY€HHs a00 BYCHOBKY.

TakuM 4MHOM, apOITpaXKHUII CYH MOXe 6e3 CTBOPEHHS HOIATKO-
BOTO PU3MKY CKacyBaHH:A apOiTpaXKHOTo pillleHHs 0OMEXNUTUCh PO3IIA-
ZOM 33 JOKYMEHTAaMM IIOIPY BMMOTIY OHI€I i3 CTOpiH IIpO NpPOBENEHHA
CIyXaHb, SIKIO TaKe MpaBo mepenbateHo lex arbitri abo yromoo cTopiH, B
TOMY YMC/Ii HUIAXOM IIOCK/IAaHHS Ha peraMeHT, SIKuil Iepenbadae mpaBo
apOITPa>KHOTO CYRy BiEMOBMTM Y IIPOBEfEHHI CIyXaHb, i IpU LbOMY KO

“! Marild E. Oral Presentation of Evidence and the Application of the Parol Evidence Rule in
International Arbitration / Erik Marild // The American Review of International Arbitration. —
2013. — Vol. 24. — No. 2. — pp. 327.
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CIIpaBU Biff iHIIIOI CTOPOHM He 3a/Ty4eHO IMIChMOBUX CBiueHb CBIfIKiB a00
BJICHOBKIB €KCIIepTa, IPM3HAY€HOI'0 CTOPOHOIO.

SIKIIO K CTyXaHHA IPOBORATBHCA, apOITPaXXHUII CYH Ma€ MUPOKi
IMOBHOBA)KEHHs Y BUSHAYEHHI IMOPAJIKY iX MPOBefeHHA. PermamMenTu npo-
BifIHMX apOiTPaKHNUX YCTAHOB He BCTAHOBIIIOIOTH Oy/Ib-sAKMUX HOATKOBUX
0OMe>XeHb, OKpIM CIIPSAMYBaHHS Ha HOCATHEHHS BUCOKOI e(peKTUBHOCTI
npouecy. OfHak MONIpy BCIO Pi3HOMaHITHICTh cIIOCO6iB IPOBENEHHS CIIy-
XaHb, AKi IponoHyoTh IIpaBuna IBA Ta iHIIi HacTaHOBU, HE3MIHHUMU €
IBa KIIOYOBMX ACHEKTV: KOHTPOIb apOiTPaXKHOTO Cymy Haj CIyXaHHIM
(3BMualiHO 3 ypaxyBaHHAM YTOAM CTOPiH) Ta HalaHHA CTOPOHaM MOX-
JIMBOCTI OpaTy y4acTb y FOIMNTI CBIfKIB Ta eKCIEPTiB, IPU3HAYEHUX CTO-
poHaMy (IIVIAXOM IPAMOTO Ta IePeXpecHOro AIONUTY), a TAKOK CTaBUTH
3aMMTAHHS eKCIIEPTY, IPU3HaYeHOMY apOiTpaxHnM cygom. Koutposns ap-
6iTpayXKHOTO CyRy Iepefbadae TaKoX IPaBO 0OMEXyBaTH Ta BUK/IIOYATU
Oynb-siKe 3aIlMTaHH:A, IOCTAaB/ICHEe CBiKy ab0 eKcIepTy, Bigmosinb, abo
SIBKY, AKIIO Jiliie BMCHOBKY IIPO IX HeHaJIXKHICTb, HeiCTOTHICTD 260 He06-
I'PYHTOBaHY OOTSK/INBICTD, NyOmoBaHHA a0 HEOOXiTHICTb 3aCTOCYBATU
iHu oOMe)xxeHHs, 30KkpeMa, 11070 gonycrumocti. HaBifHi sanutannsa mig
Yac MPAMOTO JOINUTY TAKOX He JOIYCKAIThCA, X04a MOXYTb OyTHU 3acTo-
COBaHi Iifi 9ac MepexpecHoro JOINTY.

OxpiM TeOpeTMYHMX Ta HPAKTUYHUX IINTaHb, 0B A3AHUX i3 IIO-
TAHHAM JOKa3iB CTOPOHAMU Ta IX JOCTIIKEHHAM Y MDKHApOZHOMY KO-
MepLiltHOMY ap6iTpaXki, iHIIMM Ba>K/IMBUM aCIIeKTOM € OfiepXKaHHI TOKa-
3iB BiJl CTOPOHM Ha BUMOTY iHIIOI CTOPOHM 260 apOiTPasKHOTO CYAY.

HamionaipHe 3aKOHOABCTBO PO apbiTpask KpaiHu Miciis apbiTpa-
XY, SIK MY BCTAHOBI/IM paHillle, 3aK/Iafja€ IPYHT /is peanisariii apoiTpax-
HUMI Cy/JaMM CBOIX IIOBHOBQ)XEHb 3 Oflep>KaHHA lokasis. Tak, AHIIIICbKIMIT
3aKOH Ipo apbitpax y crarti 34(2)(d) BcTaHOB/IOE IIpaBO apOiTPaXKHOTO
Cyny 3000B’s13aTM CTOPOHM pPOSKPUTM OfHA OfHIN Ta HajaTu 1o apoir-
PXKHOTO Cyfly HOKYMEHTM, @ TAaKOXX YIIOBHOBaXKye apOiTpiB BumMmaraTu
BiJj CTOPOHM HaJlaHHA CBiJ4eHb i/l IPUCATOI Ta NOIYCTUTH JJISA OITIALY,
dororpadyBanns, nepegaHHs Ha 30epiraHHs1, omeYaTyBaHHs Oygb-sIKOrO
MaliHa, sIKe CTOCYeThCsI apbiTpaxy (cTarti 38(4)(a) Ta 38(5)). Cxoxxe momo-
>KeHHs MiCTUTD TakoxX Defrepanbuuit 3akoH mpo apbitpax CIIA (crarts 7
YIIOBHOBa)XXy€ apOiTpiB BufjaBaTy 0OOB SI3KOBi 10 BUKOHAHHS BYMOTY IIPO
y4acTb y CIyXaHHAX fAK CBifIKa Ta IpO HaJaHHA iHIIMX JOKa3iB). YKpaiH-
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CbKe 3aKOHOJaBCTBO OOMEXXYEThCS 3arajlbHOI0 HOPMOIO IIPO IIpaBo apoOit-
Pa’KHOTO Cy/ly BCTAHOB/IIOBATY ITPABM/IA IPOLIEIyPU Ta 3aMIIA€ [leTaTbHe
Pery/II0BaHH: IIbOrO MUTAHHA YLOfli CTOPiH Ta apOiTpaXKHUM perlaMeHTaM.

BinpuricTb BifoMyx apOiTpa>KHUX per/IaMeHTiB MiCTATH IOIOYKEH-
Hs [IPO [IOBHOB@KEHHS apOiTpa)XHOTO CyRy 3allMTYBaTU y CTOPiH HOKa-
3u: crarts 27(3) Ap6itrpaxnoro pernamenty JOHCITPAJL, crarrs 25(5)
Apb6irpaxnoro pernamenty ICC nepen6a4aioTp, 10 Ha OyAb-AKilt cTapii
apOiTpaXHOTO PO3IMANY CK/Iaj apOiTPaXKHOTO CY[y MOXKe BMMAraTi Bif
6y;[b—;{1<0'1' CTOPOHU HafiaTK JOJATKOBI JoKa3u**. CXOXi IOIOXKEeHHs Mic-
TATbCs y crarti 22.1(iv) Apbirpaxunoro pernamenty LCIA, crarti 28(1)
ApbitpaskHoro permamenTy NAI*S, crarti 27 Ap6iTpaXKHOrO pernaMeHTy
Iyb6aricpkoro MkHapopHoro apbirpakHoro unenrpy (DIAC) *** Ta 6ara-
ThOX iHIMX. ApbiTpakuuit permameHT LCIA Hapfae ap6iTpaskHOMY CyRy
IIpaBO BUMAraTy Bifi CTOpPOHU pO3KpUTHU OyAb-AKy iH(popMallio, 3podutu
HOCTYIHUMM I OIVIAAY apOiTpaKHUM CyLOM, CTOPOHaMM, IIpM3Hade-
HVMU HVMMMY eKCIlepTaMy Oynb-sike MalfHO, JULTHKY abo pedi, AKi 3HaXO-
IATHCA IiJ] X KOHTPOJIEM, a TAKOX 3000B’A3aTy HajjaTu Oyib-sKi HalTeXHI
IO CIpaBM HOKYMeHTM abo Kareropii JJOKYMeHTIB, sKi 3HaXopATbcA B il
BOJIOjiHHI, Ha 30epiraHui ab6o nix koHTponeM (crarra 22.1 PermameHty).
PernamenTy iHmmx apOiTpaxunx neHTpiB (crarta 21 PermamMeHTy 3 Mix-
Hapopuoro ap6itpaxy ICDR, crarts 24(h) Permamenty Cinramypcpko-
ro MDKHapOJHOTO apOiTpakKHOTO IIEHTPY) TAaKOX IepefdadaioTh MPOKi
IIOBHOBA)XEHHS apOiTpiB 3 OflepyKaHHsI JOKasiB.

3HayHa YacTHHA iHIIMX apOITpaXKHUX PerIaMeHTIB, sIKi He MiCTATDb
CIeljia/IbHUX IIOJIOXKEHbD 3 I[bOTO IIUTAHH, HaJAI0Th apOiTpasKHOMY CYAY
IIPaBO BCTAHOB/IIOBATU (aKTH «BCiMa Ha/IOKHVMMIY 3aC00aMM», [0 Ha AyM-
ky I. Kay¢man-Konep ta ®. bepua, Bmilye B co0i TaKO>X IIOBHOBaXKCHH S
apOITpa>KHOTO Cy[y BUMAaraTy Biji CTOpiH HaJaHHA JOKa3iB'®.

42 International Chamber of Commerce Arbitration Rules, in force as from January 1, 2012. — Pe-
KmM ocrymy : http://www.iccwbo.org/products-and-services/arbitration-and-adr/arbitration/
icc-rules-of-arbitration/

“3 Arbitration Rules of the Netherlands Arbitration Institute, Effective 2010. — Pexxum gocTymy :
http://www.nai-nl.org/downloads/NAI%20Arbitration%20Rules%201%20January%202010.pdf

“4 Dubai International Arbitration Centre (DIAC) Arbitration Rules 2007. — Pexxum mocryiy :
http://arbitrationlaw.com/files/free_pdfs/DIAC%202007%20Arbitration%20Rules.pdf

“> Kaufmann-Kohler G. Discovery in international arbitration: How much is too much? / Gabrielle
Kaufmann-Kohler, Philippe Bértsch // Zeitschrift fiir Schiedsverfahren. — 2004. — Heft 1. —
p- 15.
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B TaxoMy BMIIaJIKy 3aKOHOMipHO BMHMKA€ IUTAHHA IPO T€, AKUM
YIHOM CHiBBITHOCUTBCS IPaBO apOITPAXKHOTO CYAy BUMAraTy HalaHHsI I1eB-
HUIX JOKa3iB i3 IPMHINIIAMI OFHAKOBOTO CTABJIEHHA JO CTOPiH Ta HaJlaHH:A
CTOPOHAM MOYK/IMBOCTI BUK/IACTY CBOI apryMeHTu. Ile mpaBo moxomurs 3 pe-
ajli3alii CTOpOHaMM CBOEI AaBTOHOMil 3 BCTAHOBJIEHHA IIPaBU/ NIPOLIEAYPH.
OCKUIbKY CTOPOHM LIJIIXOM YK/IaIeHHs apOiTpaXKHOI YTOAM ITOTOfKYIOThCA
3 060B’I3KOBICTIO 151 cebe MeBHOro apOiTPaKHOTO peraMeHTy Ta Joro I10-
JIOXKEHD II[OfI0 IOBHOBa)XEHDb apOiTPaXKHOTO CYAY, IIMM CaMVM BOHM MOK/Ia-
HarTh Ha cebe 3000B’sI3aHHs CMIBIIPAIIOBATH Y MUTAHHAX OOMIHY JOKa30-
BOIO iH(opMaLii€io, a apbITPaKHOMY CYAY HafJal0Th TIOBHOBYKEHHS CXM/IATH
cebe 10 TaKoi criiBIpali, B TOMY YMC/Ii IIAXOM BMTpeéyBaHH,q JIOKa3iB.

Xouya BUTpeOyBaHHS [OKa3iB PO3I/ANAETHCS K TaKe, 1O IIOTEH-
LifHO 3arpoXKye piBHOCTI CTOpiH, K 3asHauaTh I. Kaypman-Komep Ta
®. Bepy, mocmipkeHa yiTeparypa He ineHTU}IKYe )KOIHOI CIIpaBy, Y SKil
apOiTpakHe pilleHHs 0y/I0 cKacoBaHe ab0 y J1Or0 IIPMMYCOBOMY BUKO-
HaHHI 0y/10 BiIMOBJIEHO Yepe3 BUTPeOYBaHHS apOiTpaXXHUM CYZOM JOKY-
MeHTiB, a00 HaBIIaKM Yepe3 BiAMOBY y TakoMy BuTpeOyBaHHi. BogHouac
BiIMOBa y 3aIlMTi JJOKYMEHTIB MOK€ CTAaTM IifICTAaBOIO A CKaCyBaHHSA
a060 BiIMOBM y BUKOHAHHI pillleHHs, AKIIO CTOPOHMU JJOMOBIIVCH IIPO IIPO-
LIefyPY PO3KPUTTS [OKA3iB — B TAKOMY BUIIAAKY apOiTpaskHe pillleHHs
MO>Ke PO3IIAATICA AK TaKe, 1[0 YXBajleHe 3 IIOPYLIEHHAM BCTaHOBJIEHOI
CTOpOHAMM TIpoLenypu*s.

OT>xe, MO>XKHA IOTOAUTHUCD 3 TYMKOIO, 1110, He3BaXKal04M Ha BijMiH-
HOCTi y IPaBOBUX KYJIbTYypaX, 3araJbHOBM3HAHOI Y MKHApOJHOMY ap-
6iTpaxki IPaKTUKOIO € IPaBO CTOPIH 3BEPHYTUCS [0 apOiTPaskHOTO Cyay
3 IIPOXAHHAM IIPO BUTPeOYBaHHSA HaJIO)KHUX JIO CIIPaBU NOKYMEHTIB, SIKi
3HAXOJATLCS Y BOJIOAIHHI ab0 Iix KOHTpoJIeM y iHImoi croponu*”. 3anex-
HO BiJl IIpaBOBOI Tpaauuii, ika Mae HalOi/IbIINIT BIUINB HA IPAKTHUKY Bifi-
HOBiJHOTO apOITPa’KHOTO LIEHTPY, 06CAT BUMOTH, 3 SIKOK MOXe 3iIITOBX-
HYTUCDb CTOPOHA, Y KOl 3alIUTYIOTh JOKa3!, BilpisHAETbCA.

B mpaxTuii apbiTpaXKHUX CUCTeM, sKi JiI0Th i BIVIMBOM IIPaBO-
BOI TpaAM1il IK [VBI/IBHOTO, TaK i 3ara/IbHOTO IpaBa, cOpMyBanoCcs CTiit-

46 Tam camo. — p. 17.

“7 Trittmann R. Taking Evidence in Arbitration Proceedings between Common Law and Civil Law
Traditions — The Development of a European Hybrid Standard for Arbitration Proceedings /
Rolf Trittmann, Boris Kasolowsky // UNSW Law Journal. — 2008. — Volume 31(1). — p. 337.
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Ke IIepeKOHAHHs y IpaBi apOiTpiB BMMaraty Bifi CTOpiH HaJjaHH: JOKas3iB.
BopHouac Ha BigmiHy Bij iHmux cucreM, mid npasosoi cuctemu CIIIA xa-
paKTepHe Take 0COOIMBe SBUILIE SIK «PO3KPUTTS JOKasiB» (discovery), sxe
MIPAKTHUKY, BUXOBAHi y Wil MPaBOBiil TPafKIlil, 9aCTO MEPEHOCATD 3 Ha-
1[iOHaJIBHMX CYJZOBUX IIPOLIECIB y MD>XHAPOIHNMIT KOMepLiltHMII apOiTpax.

TepmiH «discovery» BXXMBA€ETbC B opuan4Hiit Tepminosnorii CIIIA
Ta IeAKMX {HIIMX KpaiH 3aranbHOI cucTeMu mpaBa (OKpiM AHIVIL, fe 1eit
TepMiH Oy/I0 BUTydeHO i3 MpOllecyanpbHOTO 3aKOHO#ABCTBA ¥ 1996 porii)
IS HO3HAYeHHA IIPOLIeCy, B AKOMY CTOPOHM Ta iX IIpefiCTaBHUKM 30008 A-
3aHi HaJlaT¥ JOKYMEHTH, AKi CTOCYIOTbCA CIIPAaBY, HABiTh AKIO HaJaHHA
TaKMX JOKYMEHTIB HIKOAUTD MO3UII ITi€] CTOPOHM.

Y BiTUMSHAHIN NPaBOBiil HayLi MOHATTA «PO3KPUTTA JJOKa3iB» BBe-
mero JI. M. HikoreHKo i3 3Ha4eHHAM 3000B’s13aHHs KOKHOI 0co0u, sika Oepe
YYacTb y CIIpaBi, POSKPUTH JJOKa3M, Ha IKi BOHA IIOCM/IAETHCA AK Ha ITifICTaBy
CBOIX BMMOT [IO ITOYATKY CY/JOBOTO PO3I/IsiAy*s. ¥ TakoMy 3HayeHH] 1ie ITOHST-
TS CYTTEBO BifipisHSAETbCA Bif discovery aMepuKaHCHKOTO 3pasKa, siKe Hepef-
6agyae po3KPUTTS BCIX IOKas3iB, sIKi MOKYTb CTOCYBATHUCS CIIPABH, @ He TIIbKI
THX, Ha sKi CTOPOHA IIOCUIAETbCA, TOMY Hali MU BXXMBAaTUMEMO L€ IIOHATTA
caMe y TaKOMY IIMPOKOMY 3Ha4€HHi, AKe JIOMY iCTOPUYHO IIpUTaMaHHe.

Ha pgymky A.Pendepna ta M. XaHTepa, sAKIIO 000B’sI3KOBi HOp-
MM IpolecyanbHoro mpasa (lex arbitri) abo yroma cTopiH He BCTAaHOBIIIOE
iHIIOrO, pO3KPUTTIO HeMae MICIil B MDKHapogHOMy apbirpaxi*’. Immi
TOCIIHUKY TaKOX IOAIISAIOTH AYMKY, 110 y 6inbInocTi apbiTpaxis pos-
KPUTTSA BOKa3iB 3BOAUTHCA KO 0OMiHY MK cTopoHamy iHGopMallii, Ha SIKy
BOHU MaloTh HaMip nmokiagatuca®. I. Pemke-Kecmep HaTOMICTh BBaXKae,
110 B IPMHIMII apOiTpaXkKHi peraMeHTy Ta 3aKOHOAABCTBO PO apbiTpax
HaBiTh y KpPalHaX IMBIJIbHOTO IIPaBa, B TOMY YMCIIi TUX, AKi IMIIIEMEHTY-
Baym Tunosuit 3akon IOHCITPAJIL, po6naTh MOX/IMBUM 3aCTOCYBAaHHS

8 Hixonerxo JI. M. JlokasyBaHHA B TOCIIOAPCHKOMY CY[JOUMHCTBI : aBTOped. ANC. ... KaHf. Iopu.
Hayk : 12.00.04 / JI. M. Hixonenko ; HAH VYkpaiun. In-T exoH.-nipaBoB. focnifik. — JloHenbK,
2004. — C. 13.

9 Redfern & Hunter on International Arbitration — Fifth Edition Edited by Nigel Blackaby,
Constantine Partasides, Alan Redfern, and Martin Hunter. — Oxford University Press, 2009. —
p. 393.

0 Arrowood C. Discovery in International Arbitration: The Murky Waters of 28 U.S.C. §1782 /
Catharine B. Arrowood and Kathryn S. Lehman // Privacy & Data Security Law Journal. —
2009. — September Issue. — p. 724.
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discovery. BoHO OfHaK CylepeduTIIMe B TAKOMY pasi MeTi MDXXHapOZHOTO
KOMEPL{THOro ap6iTpaxy K IHCTPYMEHTY 3i IMIBUJIKOTO Ta ePeKTUBHOTO
BUpillleHHs CrIopiB®!.

3 i€l mpMYMHM HaBiTh B aMEPUKAHCHKIX apOiTpaKHMX CUCTEeMaX,
AKI IPUPOIHO TSKIIOTH B0 MPUTAMAaHHOTO Ll IPaBOBili TpafANLii TOBHO-
IO POSKPUTTA CTOPOHAMI OKAa3iB, TaKi IHCTPyMEHTHU PO3SKPUTTSA [JOKa3iB,
SIK TIOIIepenHiit 0OMiH CTOpOHAMM 3aIIMTAHHSAMU, Ha SIKi C/TiJ BiATIOBifaTH
nip npucsroto (interrogatories), Ta 30MpaHHA CIIelia/IbHO IPU3HAYEHNMU
IS OLIUTYBAHHs 0cobaMy, B TOMY YMC/Ii IIPeICTABHUKAMY CTOPIH, MCh-
MOBUX CBifueHb NMOTEHIIMHMUX CBIiIKiB (depositions), HEe 3aCTOCOBYIOTb-
cs1, TIpo 1o mpsmMo BkasaHo y Hacranosax ICDR 3 o6miny indopmariiero
(ctarTs 6(b) Hacranos) ta Pernamenti 3 Mixxaapogsoro apbirpaxxy ICDR.
AMepyKaHCBKi IPAaKTUKY apOiTpaXkKy TaKOX IOTOMKYIOTbCS, IO HaBiTh
B aMePMKaHChKMX CUCTEMAaX MDKHAPOHOTO KOMEPLiNIHOTO apbiTpaxy i
TEXHIKM Ofiep)KaHHs JI0Ka3iB ab0 He 3aCTOCOBYIOTHCS 30BCIM, abo [yxe
pinko*? Xoua IpaKTyKa iHIIVX YCTaHOB, IO aAMiHICTPYIOTb MDKHApOJ-
HUit Komepuintauit apbitpax y CIIA, Buxoputs 3 TOro, 1o depositions
moxmuBi (crarta 2(c) IIpoTokony 3 po3KpUTTS SOKYMEHTIB Ha HaJaHH:A
CBiIKaMu CBifYeHb y KoMepLiliHOMY apbiTpaki MiX>KHapOfHOTo iHCTUTY-
Ty i3 3a106iraHHA Ta BUpillleHHA KOHQMKTIB*?). Y OyIb-AKOMY BUIALIKY,
i IpoLefypy He XapaKTepU3yIOThCA TAKOI OOTK/IMBICTIO [/I1 CTOPOHU
1 Takow pos(bOKyCOBaHiCTIo 100 IIpEIMETY, AK Ti, 1[0 BIACTUBI Hallio-
Ha/IbHUM CyfoBuM mporecam y CIIA.

[TpaBuna IBA He [03BOMANTH discovery, PO 11O OFHO3HAYHO
CTBEpPIKYE OAVH 3 aBTOPiB 1[boro HoKyMeHTY I. Pemke-Kecnmep**. JliiicHo,

! Raeschke-Kessler H. Discovery in International Commercial Arbitration? / Hilmar Raeschke-
Kessler // K.-H. Bockstiegel, K.-P. Berger, J. Bredow, eds., The Taking of Evidence in International
Commercial Arbitration, German Institution of Arbitration (DIS) Series, Carl Heymanns
Verlag, 2010. — Vol. 26. — pp. 49, 54.

2 Von Mehren G. Is International Arbitration Becoming Too American? / George M. Von Mehren
and Alana C. Jochum // The Global Business Law Review. — 2011. — Vol. 2. — p. 54.

3 Protocol on Disclosure of Documents and Presentation of Witnesses in Commercial Arbitration
of the International Institute for Conflict Prevention and Resolution. — Pexxum gocrymy: http://
www.cpradr.org/Resources/ ALLCPRArticles/tabid/265/1D/614/CPR-Protocol-on-Disclosure-
of-Documents-and-Presentation-of-Witnesses-in-Commercial- Arbitration.aspx

>4 Raeschke-Kessler H. Discovery in International Commercial Arbitration? / Hilmar Raeschke-
Kessler // K.-H. Bockstiegel, K.-P. Berger, J. Bredow, eds., The Taking of Evidence in International
Commercial Arbitration, German Institution of Arbitration (DIS) Series, Carl Heymanns
Verlag, 2010. — Vol. 26. — pp. 49, 54.
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K i B OIepenHili, y unHHil pepakuii IIpasun IBA nepenbadeHo MOXIN-
BiCTb 3BepHEHHS CTOPOHMU JI0 apOiTPaXKHOTO CyAy i3 3annMTOM Ha HaJjAHHS
JMIle KOHKPeTHUX IOKa3iB abo ix By3bKkoi Kareropii, Akmit Moxxe 6yTu 3a-
IOBOJIEHNMIT apOiTpaXHUM cyfoM abo Hi. Xo4a Ha YMKY iHIINX JOCTiHN-
KiB, caMe nonokeHHs craTTi 3.8 IIpaBuin IBA cBifunTbh Ipo MOXX/IUBICTb
3aCTOCYBaHHSA PO3KPUTTSA HABITh CTOCOBHO TPeTix 0ci6*.

Ha pgymky 3. Mapocci, apbitpakHa yropja Moxke OyTU CTPYKTYpO-
BaHa TaKMM IVMHOM, a6y MiCTUTI OJIOKEHHS PO discovery. SIKIo FOroBip
nepembavae, 1[0 CTOPOHM 30008’ s13aHi 3/1ilICHIOBAaT 0OMIH CriernudiTHO0
inpopmaniero y BUnanxy cropy, e, Ha JyMKy 3. Mapocci, yHOBHOBaXKye
CTOpOHM Ta apOiTpaXKHMII Cy/ Ha 3MilicHeHHs discovery, 6e3 HeoOXifHOCTI
BXOUTH Y HEIOTPIOHY AMCKYCIIO L[Of{0 ICHYBaHHS TAKOr0 000B 3Ky ™.

Apb6irpaxna npakrtuka MKAC npu TTIIT Ykpainu BKasye Ha 3a-
CTOCYBaHHsI TOM SIKIIIEHOI GOPMU PO3KPUTTSI — YACTHMMU € BUMAJKY BU-
TpebyBaHHA apOiTPaXXHUMU CyaMM JOKYMEHTIB, Ki CTOCYIOTbCA CIIpa-
BI, OJHAK Ha fKi He CIIMPAETbCSA CTOPOHA, Y AKOI iX BUTpe6OoByI0OTh. Tak,
3 pimenna MKAC npu TIIIT Ykpaiau Bif 28 Bepecus 2001 poky BUAHO,
1[0 apOiTpa>KHMIL CYJ| 3alIpOIIOHYBAB BifilIOBija4y pasoM 3 Bi3MBOM Ha
II030BHY 3asABYy HaflaT! IOKYMEHTH, IIPO iCHYBaHHA SAKUX CTBEP/)KYBaB
nosusay®’.

Ak sasnavators . Kaypman-Konep ta ®. bepy, ymoBy, 3a sKux Bu-
TpeOyBaHH: HOKYMEHTIB € HOIYCTMMIM, He BCTAHOBJIEH] aHi B HAIliOHA Ib-
HOMY apOiTpa)KHOMY 3aKOHOJABCTBI, aHi B IHCTUTYIHITHUX apOiTpaKHMX
permameHTax. BogHouac BoHM BMpoOeHi y nmpaktuui i Brimmiucs y Ilpa-
Bumax [BA*E,

ITpaBuna IBA mepep6adaroTh MOX/IMUBICTb IOAHHS CTOPOHOIO
3anuTy (KJIOMOTAHHs) HPO HaJaHHS [JOKYMEHTIB iHIIOK CTOPOHOI.

% Bolthausen O. Obtaining Discovery in International Arbitral Proceedings: The European v
American Mentality by R. A. Oliver Bolthausen and Peter H. Acker // Arbitration. — 2008. —
Vol. 74. — No 3. — p. 236.

¢ Marossi Z. Evidentiary Obligations in Contemporary International Litigation : PhD in Law
Thesis / Zeinalabedin Marossi. — University of Amsterdam, 2008. — p. 180.

7 Penenne Mex/IyHapOJJHOrO KOMMEPUECKOT0 apOuTpaXkHOro cyza npyu ToproBo-IpomblIiieH-
HoIt majate YkpauHst ot 28 centsiopsi 2001 roga [O B3bickaHuu yObITKOB]. — Pexxum gocryy :
http://search.ligazakon.ua/l_doc2.nsf/link1/502642.html

8 Kaufmann-Kohler G. Discovery in international arbitration: How much is too much? / Gabrielle
Kaufmann-Kohler, Philippe Bértsch // Zeitschrift fiir Schiedsverfahren. — 2004. — Heft 1. —
p-18.
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Take komotaHHs BigmoBigHo mo IlpaBun IBA (crarTst 3.3) moBuHHe
MiCTUTH:

1) ommyc KOXHOTO 3aIIMTYBAaHOI'O TOKYMEHTY, JOCTATHIN JyIA i10ro
imentudikanii abo, AKIO MOBa Jiie PO 3aIUT BY3bKOI KaTero-
pii JOKYMEHTIB, JOCTATHHO KOHKPETU30BAHMII OIINC TAKOI KaTe-
ropii, AKMII TaKOXX ITOBMHEH BK/IIOYATU IIPESMET, AKOTO CTOCY-
I0TbCS 3aIUTYBaHi JOKyMeHTH. SIKI0 fJokyMeHTH 36epiraroTbes
B €/IeKTPOHHIN (opMi, CTOpOHA ITOBMHHA caMa a0 Ha BUMOTY
apOiTpakHOTO CyRy imeHTdiKyBaTi KOHKpeTHi daiimy, Kpute-
pii MOIIyKY, KOHKPETHMX 0Ci6 260 iHIIi CII0CcOOM MOIIYKY TaKMX
HOKYMEHTIB e()eKTVMBHIM Ta eKOHOMHMM CII0COO0M;

2) NOACHEHHA TOTO, AKMM YMHOM 3allUTyBaHi JOKYMEHT! HaIeXHi
IO CIIpaBM Ta iCTOTHI J/IA 11 BUPIlIeHHS;

3) 3a4By TIpO Te, IO 3aNNTYBaHi JOKYMEHTH! He 3HAXOATLCA Y BO-
nofiHHi, BiaHHi a00 mijy KOHTPOIEM CTOPOHH, 1110 3AMNUTYE, a00
[IOSICHEHHS TIPUYNH, 3 SIKMX IIOJAaHHA IUX HOKYMEHTIB 6y1o 6
I Hel HeOOIPYHTOBAaHO OOTSDKIMBUM. Tako)X IMOBMHHO OyTH
HaflaHe IIOACHEHH: IIPUYMH, 3 AKUX CTOPOHA, 10 3alIUTYE, BBa-
’Kae, 10 3alIMTYBaHi JOKYMEHT) 3HAXOAATbCA B PO3IOPSAIKEH-
Hi, BiffaHHi ab0 Miff KOHTPOIEM iHIIOI CTOPOHM.

CropoHa, y AKOi iHIIIOI0 CTOPOHOIO 3aIIUTAHO JI0Ka3!, He 3000B’4-
3aHa OYiKyBaTM HaKas3y apOiTpaKHOro CyAy i HagaBaTy IX TLIBKY, SIKILO
apOITpaXHWIT Cyf HiATpMMAE Lieil 3amuT. 3 TaKMUX MO3MUIN BUXOAATH i
ITpaBuna IBA, siki nepep6adaioTs, 110 CTOPOHA, IO SIKOI iHIIOK CTOPOHOIO
3BEPHEHO 3alliT HA HaJaHHA [I0OKa3iB, MOXKe HafaTH IX iHIUIN CTOPOHI i,
SIKIO TaK BUPIMINTD apOITPaXKHUIT CYHI, TAKOX apOiTpaKHOMY CYAY, abo
Hajaty apbiTpaXHOMY CyAy CBOI 3anepedeHHs. TiIbKM B OCTAHHBOMY BH-
IajKy apOiTpaXHUII Cyl BUpilIyBaTMMe MUTAHHSA IPO OOIPYHTOBAHICTD
3alUTy Ta 3alepedeHb i, sIK pe3yabraT, 3000B’sI3aHHS CTOPOHM HAZIATH
mokasu. Takomy pillleHHIO MO>XKe IepefiyBaTy IIPONo3uLlis apOiTpaXKHOTo
CYZly CTOpPOHAM IIPOBECTM KOHCY/IbTALII I/l pO3ITIALY 3allepeYeHb.

Takum yntoM, [TpaBuna IBA nepenbavaroTs, 1[0 CTOPOHA, Biff SIKOT
3aIMTAHO HBOKYMEHTV, MO)Ke IMPOTATOM BCTAHOBIEHOTO apOiTpakHUM
CY/IOM CTPOKY 3asBUTM 3allePEYEHHA NPOTU KJIOIOTAaHHA, BKa3aBIIM Ha
HeBHMIL fedeKT caMoro KIOMOTaHH:A (BiICYTHICTb Y HBOMY OKpPeC/IEHOTO
BHIIle HeOOXITHOTO OOIPYHTYBaHHs a00 HEeIpaBAMBICTb HaaHUX aHUX),
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a00 >k BKasaT! Ha IJCTaBM, 3 AKMUX JOKYMEHTN He MOXYTb OyTU HaJaHi.
ITepenik Takux mifcraB HaBeeHo y crarti 9.2 I[Tpasun IBA. Bin 06’ennye
3alepevYeHHs 3 IiJCTaB HEBIJIOBITHOCTI 3aIMTYyBaHUX [JOKa3iB KpUTEPi-
SIM HaJIeXKHOCTI, iCTOTHOCTI Ta JOIYCTMMOCTI, a TAaKOXX HEBiJIIOBiIHOCTI
3aNUTy IPUHINITY PIBHOCTI CTOPIH i YHUKHEHHS HEBMUIIPABIAaHOI OOTSIK-
JIMBOCTI 3aIIUTY.

Sk1mo Tarap, AKnit MOK/Ia/ja€ThCs Ha CTOPOHY Y 3B’A3KY 3 HeOOXifi-
HICTIO HaJIaTH II€BHI OKa3!, € HECIIIBMiIpHUN 3 iCTOTHICTIO LIUX JOKa3iB,
ap6iTpaKHUI CyZ MOXKe BiIMOBUTHI Y 3000B’s13aHHi HajjaTy iX a60 MOKJIac-
TV Ha CTOPOHY, SIKa 3BepHY/IACh i3 3alMTOM, BUTPATH, OB’ s3aHi 3 ofep-
JKaHHAM JIOKa3iB (Taki IO/IOKeHH:A 3aKpilUleHi, HaIpuKIaz, y crarti 21
PernmamenTy 3 MbkHapopHoro apbirpaxy ICDR).

Ormip cTopony, AKill afpecoBaHo 3allUT Ha JOKA3Y iHIIOI CTOPOHH,
€ TIOIIMPEHNUM ABUILEM, 3aKOHOMIPHOK peaklliero. Taka cTopoHa Maiixe
3aBKIU OIMPAETHCS 3a[OBOJICHHIO apOITPaXKHIM CYLOM 3aINUTY, IIOCKJIa-
I04VICh, HATIPUKJIAJ, Ha Te, IO 3alUT € «HAZMIPHWIT Ta HEBUIIPABLAHO 00-
TSDK/IMBUI, PO3IUIMBYACTUI Ta HEOJHO3HAYHMI» CTOCOBHO 3allUTYyBaHMUX
HOKYMEHTIB, sK Ile 3po6uia cTopoHa B apOiTpaXkHiil cripaBi 3a pernaMeH-
toM SCC*°.

IToscHIOI0UM 3MiCT BUMOT, SIKi CTaBIATHCA 10 3anuTy, I. Pemmxke-Kec-
7iep BBAXKa€, 10 CTOPOHA MOXKE 3alIUTATU Bifl iHIINMX CTOPiH IOKyMEHTHU
(B TOMY 4MCIIi €IeKTPOHHI), AKIIO TaKi HTOKYMEHT) € HaJleXXHVMMU Ta ic-
TOTHUMM [/ BUPILIEHHs CIIpaBy. ApOITpasKHUIT CYA MOXKe 3a0BOJIbHM-
TU TaKMI 3alIUT, TiIIBKY AKIO BUPIMINTD, IPMHAVMHI TONEpeRHbO, 110 3a-
MNTaHi JOKYMEHTY € HAJIOKHNUMM Ta iCTOTHMMMU /I BUPILIEHHA CIIPABI.
Oco6MMBMIT HATOIOC TYT CTifi BXKUTU Ha CJIOBi «€», OCKIIBKY SIKIO JJOKY-
MEHTH TIIBKU «MOXKYTb Oy TH» Ha/Ie)KHUMU Ta iICTOTHUMM 151 BUPILIEHHs
cripaBi, 1boro, Ha AyMKy I. Perike-Kecnepa, HegocTaTHBO Aj1st 30600B’s-
3aHHsA apOITPaXXHUM CYyZOM CTOPOHM HaJaTy 3allMTyBaHi JJOKYMEHTH, Ha
IIJ0 BKa3ye caMa CJIOBeCHa KOHCTPYKLif crareit 3 Ta 9.2 IIpasun IBA*.

#9 Stockholm Chamber of Commerce Arbitration Award of 5 April 2007 (Pressure sensors case). —
Pesxum mocrymy : http://www.cisg.law.pace.edu/cisg/wais/db/cases2/070405s5.html

%0 Raeschke-Kessler H. Discovery in International Commercial Arbitration? / Hilmar Raeschke-
Kessler // K.-H. Bockstiegel, K.-P. Berger, J. Bredow, eds., The Taking of Evidence in International
Commercial Arbitration, German Institution of Arbitration (DIS) Series, Carl Heymanns
Verlag, 2010. — Vol. 26. — p. 53.
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3anuT Ha HaJJaHHS JOKYMEHTA MOBMHEH ieHTU(iKyBaTH 3amnTy-
BaHUII JOKYMEHT y AOCTaTHii Mipi. Onuc noBMHeH MiCTUTY IPUHANMHI
TaKi eJIeMeHTH:

— aBTOp Ta/abo afgpecar JOKYMEHTa;

- ara abo npuOIM3HMIL Iepiof] CTBOPEHHS JJOKYMEHTa;

— OpiIEHTOBHUII 3MICT.

IIpaBuna IBA TakoX [03BONAITb 3allUT HAa HAJaHHA «BY3bKOI
Ta KOHKpeTHOI [...] Kareropii JOKyMeHTiB», fKi odikyBaHO icHyloTb. Ha
npakruii, Ak BBaxaioTb I. Kaydpman-Komep ta @.DBepy, apbitpu gacto
3aJJOBOJIbHAIOTH 3aIIMTU Ha BUTPeOyBaHHA KaTeropiil JOKYMEHTIB, AKIIO0
BOHU € HasexxHnMu*®'. KpiM Toro, 1oKyMeHT! TOBUHHI 3HAXOAUTHUCD Y BO-
NoRiHHI a60 6YTH IIifj KOHTPO/IEM Y CTOPOHM, Y SIKOI iX 3anmuTyoTs. Cro-
POHa, 110 3aIUTYE, TAKUM YMHOM, IOBMHHA TIOBiJOMUTH TIPO 0OCTaBUHI,
SIKi TO3BOJIAIOTD 111 CTBEP/IXKYBATH NIPO T, IO JOKYMEHTH 3HAXOAATHCA Y
OIIOHEHTa a0 MiJKOHTPO/IbHI JIOMY.

I Kay¢pman-Konep Ta @.Bepu ysaraJbHIO0OTb yMOBU IJIA 3a-
ILOBOJIEHHS 3aIMTY i 3BOAATD IX 0 TaKMX: ijeHTUdiKaLis JOKyMeHTIiB
3 PO3YMHOK KOHKPETHICTIO; HAJ€XHICTh IO CIpaBM; HifTBEPIKEHHSA
3HAXOJKeHHA NOKYMEHTIB y BONOAiHHI a00 Mifi KOHTPOJIEM CTOPOHV;
BiICYTHICTb NpuBineiB, AKi 6 3axuiany Takuii JOKa3 Bifi pOSKPUTTA.
JomaTkoBMMM YMOBaMI, 5IKi apOiTpa>KHMII CYJ TOBMHEH BPaXxOBYBATH,
Ha JIYMKY HayKOBIIiB, € OYiKyBaHHSA CTOPiH, IPOMOPLIMHICTD 3alUTy
Ha HaflaHHs JOKYMEHTIB Ta e(eKTUBHICTb opraHizauii ap6iTpa)xHOro
posrmAmy*®.

Ibx. ®pask Ta [I>k. bepHap BMBOAATbL Ha OCHOBi y3arajabHEHMX
YMOB I 3alIUTY JJOKYMEHTIB TaKi IPMHUNIIN 3alIATY JOKa3iB:

— KOHKPETHICTb 3aIlUTYBaHVUX JIOKYMEHTIB a00 BY3bKOI KaTeropii

HBOKYMEHTIB;

— ICTOTHICTD /11 BUPIIIEHHSA CIIPABY;

— HEJOCTYIIHICTDb JJOKYMEHTIB JI/IA CTOPOH, 1[0 3aIIATYE;

— HAaABHICTb Ii[ICTaB [JI BUCHOBKY IIPO BOJIOJIHHA CTOPOHOIO JI0-

KYMEHTIB;

16! Kaufmann-Kohler G. Discovery in international arbitration: How much is too much? / Gabrielle

Kaufmann-Kohler, Philippe Bértsch // Zeitschrift fir Schiedsverfahren. — 2004. — Heft 1. —
p- 18.

62 Tam camo.
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— CIpaBeIMBUIL PO3IIOAI IIOB A3aHUX 3 OlCP>)KaHHAM JJOKYMEHTIB
BUTPAT Ta HEJOIYIeHHs HaJMiPHOTO TATapsI J/Is CTOPOHI*®,

HaBepenuit Bume mnepenik morpebye nomoBHeHHs. OpHielo 3
000B’3KOBMX IIepPeIyMOB 3aJJOBOJICHHA KJIOIOTAHHS CTOPOHM IPO Ha-
IaHHs DOKa3iB (IIOPsL i3 MigTBePyKeHHsIM HAIEKHOCTI TAKMX IOKa3iB Ta
OOIPYHTYBaHHA iX HasABHOCTI y iHIIOI cTOpOHN) €, Ha IyMKy 3. Mapocci,
HaJJaHHA JJOKa3iB prima facie CTOPOHOIO, 110 3BEPTAETHCA i3 3ammuToM*™,

I Pemke-Kecep Takox BBaXKae, 0 apOiTpakHMII CYJ TIOBUHEH
BUPpIIIyBaTy NMUTaHHA LIOM0 3aIUTY PO HaJaHHA JOKYMEHTIB Iic/da 00-
MiHy CTOPOHaMM IIO30BHOIO 3aABOIO Ta Bi[J3MIBOM Ha IT030B i IicC/d TOro,
AK CTOPOHA, 10 3BEPTAETHCA i3 3aIIMTOM, HaJJaCTh BCi JJOKyMEHTaJIbHi J10-
KasM, SIKi 3HaXO#ATbCA y Hei. Timbku micnsa Takoro 06MiHy CTOpOHaMH 3a-
ABaMM LIOJO CYTi CHOPY Ta HasSBHUX Y HUX HOKYMEHTIB, apOiTpaskHUII Cyx,
MO>Ke YXBa/IUTH HallOUIbII 3Ba)KeHe 1 Bce X IIONepeiHE pillleHHs IO Te,
YUl € 3alIUTYBaHi JOKYMEHTN Ha/JIeXHVMMU IO CIIPaBU Ta iCTOTHUMM IJIA 1l
BupilleHHs. BifNoBiHO, HETaTMBHOIO € MPAKTVKA, 3a SAKOI apOiTpaKHMIL
CYJ 3a/{0BOJIbHSIE 3aIIMAT JIMILE HAa OCHOBI NepIINX 3asAB 070 I030By a0
3arepeyeHHs Ha HbOTO 0e3 Oy[b-sKOro 3HAaHHS IPABOBMX Ta PaKTUYHUX
acIieKTiB cripaBu Ta 6€3 JOCTIIKeHHsI I0Ka3iB, 10 SIKNX CTOPOHA, 110 3Bep-
TA€THCS i3 3aMUTOM, MA€E BiIbHMIT Ta HEOOMEXXeHMIT FOCTYI ™.

Cx0xi i3 TMMU, IO CTOCYIOTHCS MOPAAKY 3aMUTY JOKYMEHTIB, I10-
7I0)KeHHs MicTATh [IpaBuna IBA TakoXX CTOCOBHO Ofjep>KaHH:A CBiflueHb
cBifkiB. CTOpOHa MOXe 3BEpPHYTHCS O apOiTPasKHOTO CYAY 3 KIOIOTaH-
HSIM PO BXXUTTS 3aXOfiB 3 Offep>KaHH: CBifueHb a00 PO HOPYUEHHS Liil
CTOPOHI BXUTY TaKUX 3axofiB. Kio4oBOIO BMMOIOH0 i 3a[JOBOJIEHHS
KJIOTIOTaHHS € OOTPYHTYBAaHHS HAaJI&)KHOCTI Ta iCTOTHOCTI CBiff4€Hb.

BoxHouac ofjep>kaHHsI CBifj4eHb, sIK IIPaBUIO, [IOB si3aHe 3i 3Bep-
HEHHsAM J0 0cCi0, AKi He MalOTb IOPUANYHOTO 000B’ 3Ky OpaTy y4acTb y

63 Frank J. L. Electronic Discovery in International Arbitration: Where Neither the IBA Rules Nor
U.S. Litigation Principles Are Enough / Jonathan L.Frank and Julie Bedard // International
Dispute Resolution Journal. — November 2007 / January 2008. — pp. 70-71.

4 Marossi Z. Evidentiary Obligations in Contemporary International Litigation : PhD in Law

Thesis / Zeinalabedin Marossi. — University of Amsterdam, 2008. — p. 257.

Raeschke-Kessler H. Discovery in International Commercial Arbitration? / Hilmar Raeschke-

Kessler // K.-H. Bockstiegel, K.-P. Berger, J. Bredow, eds., The Taking of Evidence in International

Commercial Arbitration, German Institution of Arbitration (DIS) Series, Carl Heymanns

Verlag, 2010. — Vol. 26. — pp. 53, 54.
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PO3IIAL], IO YCKIAJHIOE Ofiep>KaHHA CBifuenb. 115 % nmpobeMa BUHUKAE
y BUIAJKY HeOOXiIHOCTI ofep>xaTu iHII JoKasy Bif TpeTix ocib. Apo6iT-
PKHUIT CYJ, SIK IIPAaBN/IO, He Ma€ MPABOBUX 3acobiB i 30008’ s13aHHs
TPeThOoi 0COOM HAATK JOKYMEHTH, SIKi 3HaXOIATbCS y Hel, HaBiTh AKIO
TaKi JOKyMeHTM MalOTb BUpillla/ibHe 3HaYeHHs /I cipasu. JInie y fes-
KX KpalHax TpeTs ocoba MoXKe OyTy 3000B’s13aHa 3a JOIIOMOIOIO CIIelli-
aJIbHOTO 3annTy (subpoena) 3’sIBUTHCS Y CIyXaHHA Ta HAlaTU CBifueHHA,
a HaIllOHa/JIbHUII CyZi MOXKe HaJlaT! JIOIOMOTy apOiTpaxy y 3abesmnedeH-
Hi IPUCYTHOCTI Takoro cBifka. B AHI/il Taka momomora HallioHa/JIbHOTO
CYAY MOXK/IMBA CTOCOBHO 3abe3ledeHHs y4acTi y 3acifaHHI Ta HaJaHHSI
TOKYMEHTIB 0cobami, Mify IOpUCAUKIITHIMY TakoMy cyAy. Y CIIA Oe-
IepalbHMII 3aKOH Ipo apbiTpax (cTarTs 7) Hafae apbiTpaM IpaBo 3Bep-
HYTUCS I IpUBOAY OYAb-sAKOi 0co0U, a He JuIlle CTOPOHM, Ta IPUMY-
COBOTO HaflaHH:A Hel BaXnuBuX fokyMeHTiB. O. bonbrxaysen Ta I1. Akep
3a3HAYAN0Th, O IONPY CyIIepeYINBY IPAKTUKY 3 Ijboro nutanHa y CIIIA,
ap6iTpaxi, AKi 3A1IICHIOTD AisIbHICTD 3a PefepaTbHUM 3aKOHOM IIPO ap-
6iTpax, MOXXYTb yXBaJIIOBaTH PillleHHs PO PO3KPUTTS TPeTiMM ocobamu
noxasis*. Cripuyum y npasosacrocoBuiil npakruni CIIA sanunraerses
NUTAHHA NP0 Te, YU MOXYTh 0 TaKuX 3aco0iB BHaBaTHCs iHO3eMHI ap-
GiTpaxit.

Takum unHOM, 32 BiICyTHOCTI CIlelia/IbHUX HOPM Y HalliOHaIbHO-
My apOiTpaKHOMY 3aKOHOFABCTBI KpalHu Miciist apOiTpaxky, apOiTparkHmit
CYZ He Ma€ IIOBHOBA)KEHbD LIOf10 OyAb-AKMX HaKasiB TpeTiM ocobam y il
IOPUCIOUKIIiL.

Kpim Toro, Tpeti 0cobu 4acTo MOXYTh OYTH 1032 FOPUCAUKIIE
cyny 3a MiciieM apOiTpaKy, OCKINbKM Iie MicIie YacTo € 0OpaHIM caMe 3aB-
ISAKM CBOIII HEMITPa/IbHOCTI Ta BiICYTHOCTI 3B’A3KiB 3 IPAaBOBiJHOCUHAML,
IIO/10 AKUX BUHUK cHip. [aasbka KOHBEHIIisl IPO OTPUMAHHA 3a KOPJOHOM
IOKa3iB y IMBIIbHMX 260 KOMepLiiiHMX cipaBax 1970 poky He mimArae y
1IbOMY BUIIA/IKy 3aCTOCYBaHHIO, OCKI/IbKM apOiTpaXkKHi Cyay He yIIOBHOBa-
JKeHi 3BepTaTICA O MeXaHi3MiB 11iel koHBeHIii. ToMy 3a BUHATKOM KpaiH,

6 Bolthausen O. Obtaining Discovery in International Arbitral Proceedings: The European v
American Mentality by R. A. Oliver Bolthausen and Peter H. Acker // Arbitration. — 2008. —
Vol. 74. — No 3. — p. 235.

7 Redfern & Hunter on International Arbitration — Fifth Edition Edited by Nigel Blackaby,
Constantine Partasides, Alan Redfern, and Martin Hunter. — Oxford University Press, 2009. —
p- 399.
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y SIKUX CY[AY YHOBHOBRXKEHI CIIPUATY 3aKOPHOHHUM apOiTpaKHUM IIPO-
LjecaM, 3000B’A3aHHs TPETiX 0ci0 HajjaTi JOKYMeHTH €, Ha ayMKy I. Ka-
ydman-Konep ta ®. Bepua, 3 KO0 MU IOTOXYEMOCD, CKIQIHUM, SIKILO
B3araji MO>XIMBUM*®,

Y uboMy JOCTiPKEHHI MU He PO3IJIAJAEMO IIPOLieCya/lbHi aclleKTn
IOIIOMOTY HAIliOHA/JILHUX CYHiB B Ofiep)KaHHi JOKasiB fyis apOiTpakHuX
IIPOIIECiB, OCKINIBbKM Ile MOTpebye aHamidy NpolecyaJbHOrO 3aKOHOMIAB-
CTBa Ta MPAKTUKMU JIOTO 3aCTOCYBaHHA y 0ararbox IOPUCAMKIIIAX, i Take
TOCTIIKEHHsT OO MipOI0 CTOCYBAIOCA 6 HaliOHaJIbHMX CyHOBUX
CUCTeM, HDK MDKHApOJHOro KoMepiiiiHoro ap6irpaxy. Kpim Toro, sx
CBIfUMTh apOiTpa’kHa NMpaKTHKA Ta MiATBEPKYETbCS OL[iHKaMM iHIINX
TOCTiTHYUKIB, IMOBIpHICTh HaJlaHHA TaKO] JOIIOMOT'Y HM3bKa HaBiTh Y Hall-
Oinbir ApyxHiX apbiTpaxy ropucaukuiax. B Ykpaini 3a nepion 3 2011 mo
2013 poky CyAy TAaKOXX He YXBa/IIOBa/IM PillleHb PO 3a0e3MedeHHs TOoKa-
3iB Ha HiATPMMKY apOiTpaXKHUX IpoLeciB (3 METOI BUABICHHS TaKUX Y
€1MHOMY Iep>)KaBHOMY PEECTpi CyfoBUX pillleHb nepeBipeHo noHaz 1500
CYJOBUX pillleHb, TIEI0 Y¥ iHIIOK0 MipoI0 FOTUYHUX [0 apbiTpaxy). [Tosu-
TUBHMM 3MiHaM y Ljilf IPaKTUILl MOITIO O CIPUATH YEOCKOHATIEHHS 3aKO-
HOJIaBCTBa PO MDKHAPOTHIIT KOMEPITHMIT apOiTpask, a caMe BHECEHHs
3MiH 1o 3akoHy Ykpainu «IIpo MiXHapomHUIT KOMepIiiiHuil apoiTpak»,
I71A IpUBEJieHHs i1oro y BignosigHicTh 3 Tunosum sakoHom IOHCITPAJI,
o sikoro y 2006 pori 6y BHeceHi 3minn. Cepeq Takux 3MiH 6y1o BBe-
IeHHs 10 CTaTTi 17 3aKOHY HOBMX IIOJIO>KEHb, SIKUMU YTOUHEHO 00CAT 3a-
Oe3mevyBaNbHUX 3aXOfliB, 30KpeMa, BK/IIOYEHO [I0 HUX PO3IOPSI/KEHHS
ap6iTpaXKHOro CyAy CTOPOHI 36epiraTut JOKasu, sIKi MOXXYTh CTOCYBATHCS
CIpaBM Ta MaTH iCTOTHE 3HAYE€HHA I/ BUPILIEHHS CIIOPY.

TakuM 4MHOM, BUJJAE€THCSA OOIPYHTOBAaHUM, 1O y HalOiIbII 3a-
raJIbHOMY BUITIALI YMOBY, 3a AKMX 3allUT CTOPOHM PO HAaflaHHA iHIIOK0
CTOPOHOIO TOKa3iB MO)ke 6y T 3a/{0BOJICHNI, € TAKUMIU:

- 3aIUTYBaHi JOKa3M MOBMHHI OyTH HaJleXXHMMM, ICTOTHMMU Ta
HOIyCTUMUMM (TIPM LIbOMY TATap JOKa3yBaHHS HeJOIYCTUMOCTI
3alUTaHUX [OKa3iB IOK/IAJAETbCS Ha CTOPOHY, fAKa 3allepedye
IPOTHM 3a/I0BOJICHHA 3aIINUTY);

8 Kaufmann-Kohler G. Discovery in international arbitration: How much is too much? / Gabrielle
Kaufmann-Kohler, Philippe Bértsch // Zeitschrift fiir Schiedsverfahren. — 2004. — Heft 1. —
p- 19.
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— CTOpOHa, 10 3aNUTY€, TOBUHHA HAallaTU prima facie [OKa3u TUX
00CTaBUH, AKMMU OOIPYHTOBYIOTbCS ii BuMorum abo samepe-
YEeHHS;

— apOiTpaKHMII Cy/l IOBMHEH OYTY IePEKOHAHUIT y TOMY, 110 TaKi
IIOKasy 3HaXO/ATHCA Y BOTOAIHHI a00 MiJy KOHTPO/IEM CTOPOHH, Y
AKOI IX 3alIUTYIOTb.

4.5. TIACYMKM AO TAQBU 4

B MiXHapogHOMY KOMepLiilHOMY apb6iTpai, sIK IpaBUIO, Bifi-
cyTHi ¢popManbHi IpaBuIa Opo Te, AKi [OKa3U MOXYTb OyTU HpUItHATI
Ta OILliHEHi B Ipoueci BupineHHsa cnopy. [lokasamu € JjaHi, AKi MalOTh
IIeBHY IIpoliecyanbHy GOopMy i 3HaYeHH: JIsg BUpillleHHA cIpaBu. Bop-
HOYac JOKa3) IOBVHHI MaTy IIeBHi BIACTUBOCTI, a caMme: Oy TV HaJIeKHU-
MU, iCTOTHMMM Ta JONYyCTUMUMM. HaneXXHicTh J0Ka3y B Mi>KHapOJZHOMY
KoMepuiftHoMy apbiTpaxi ciif po3yMitu sk JTOriYHuit 3B’ 130K 3 oOcTa-
BJMHaMMU, fIKi CK/IaZlaloTh IpeiMeT NOKa3yBaHHA. ICTOTHICTD € BmacTuBi-
CTIO ;OKa3y pOOMUTHI BUCHOBOK IIPO iCHYBaHH [IeBHOI 06CTaBMHY Oi/TbLI
BipOriflHMM 3 ypaXyBaHHAM B)Ke HaJlaHMX foKasiB. [lomycTumictsp jo-
Ka3y B MDKHapOJHOMY KOMepIiftHOMY ap6iTpaxi mpesloMyeTbCs, a BU-
3HAHHA HEJOIYCTMMMUM MOXX/IMBE Y BUNIIAJIKY, AKIIO IPUIHATTA JOKa3y
cynepeunso 6 yrogi cTopit, IyOniYHOMY MOPAAKY, 060B’I3KOBUM HOP-
MaM lex arbitri abo 3a yMOBM iCHYBaHHs BiiIIOBITHOI HOpMU Y MaTepi-
aJIbHOMY IIpaBi ab0 IpaBi, sike Ma€ Hailb1/IbII TICHUII 3B’ A30K 3 JOKa30M
i AKy apOiTpaXkHMIT Cy BU3HAB TAKOI0, 110 IiJJIATa€ 3aCTOCYBAHHIO, 30-
KpeMa 1€ CTOCYETbCA HEJOIyCTUMOCTI JOKa3iB 4epes 3aXMCT IEBHOI iH-
¢dbopmarii mpaBOBMMM NPUBIEAMN. 3aCTOCOBYIOUN IIpaByIa PO NPUBI-
e, apOITpaXKHUII CY MOXKe /I LOTPUMAHHSA IPUHLMITY OfHAKOBOT'O
CTaBJIEHHS [0 CTOPiH BM3HABaTV OJHAKOBY 3a NPUPOJO0 iH(opMalio
3aXMIIEHOI0 B OJHAKOBI Mipi, HaBiTh AKIIO B CM/IY IPABOBUX IIPUIINCIB
BOHA € 3aXMILEHOI0 TI/IbKM J/IA OJHi€l CTOpOHU. B iHIMUX BUNagKax BI-
pillleHHs MMUTaHHS PO JOMYCTUMICTD [OKasiB MoXKe OyTU IpesMeToM
Yropu CTOpiH ab0 pillleHHs Ha po3Cy[ apOiTPaskHOTO CYAY, HAaBiTh AKIO
IIPaBo, sIKe MiJJIAra€ 3aCTOCYBAaHHIO, BCTAHOBIIOE IIeBHI 0OMeXXeHH (SIK
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Y BUIIQJIKY i3 BCTAHOBJIEHOIO IIMBi/IbHMM 3aKOHO/IaBCTBOM HEJOITYCTUMi-
CTIO CBiJiYeHb CBifIKiB Ha MiATBEP/KEHHsI YKIa/leHHs IIPaBOYNHY), a60
TaKi OOMeXeHHS BUTIKAIOTh 3 HMPaBOBMX TpPaauIii (HeJOIyCTUMICTD
IPUITHATTSA CBif4eHb 3 YyXKUX CIIiB K JOKa3y ab0 CBifl4eHb, Ofiep>KaHUX
y BiAATIOBiib Ha HaBiJHI 3aNIMTaHHA).

Y TuX BUIaKax, KOIM JOKa3 Oflep>KaHo y CIIOCi0, 110 IOPyLIYE ITy-
OMiYHMIT TTOPAJOK, apOiTpa>kKHMII CyJl MOBMHEH BUPIMINTH MUTAHHA PO
TOIYCTUMICTD [JOKa3y Ta BIEMOBUTH Y JIOTO IIPUMNHATTI.

Ockinpku ap6iTpy oOMeXeHi y BIacHUX iHiIjjaTMBax 3 IMOIIYKY
IIpaBa, AKe IiJI/IATa€ 3aCTOCYBAHHIO, CaMeé Ha CTOPOHY, fIKa 3aABJIAE MPO
HEJJOIyCTUMICTbh, IOK/IAJAETHCSA TATAP NOKa3yBaHHA HEJOIYCTUMOCTI.

OuiHIOBaHHS [OKasiB y MDKHapOZHOMY KOMepLiiHOMY apbiTpa-
Ki 3/IIJICHIOETBCA 3a KPUTEPiAMM JOCTOBIPHOCTI Ta Baru, a BCiel cucreMn
IOCTOBIPHUX JIOKa3iB IeBHOI OOCTaBMHM — 3a KPUTEPIEM HOCTaTHOCTI.
YMOBaMy BUSHAHHA [JOKa3y JOCTOBIPHMM € BifICyTHICTb IPOTUPIY B CaMO-
My JIOKa3i Ta IPOTUPIY 3 IHIIMMM JOKa3aMl, a TAKOX i3 BCTAHOBJIEHUMU
obcraBuHaMI crpaBy. BopgHovac apbiTpakHe pillleHHs, yXBajleHe Ha Iifi-
cTaBi mifipo61eHoro fokasy, Moke OyTI CKacoBaHe, a y HO3BOJ Ha 110r0o
BUKOHAHHA MOXXe OyTH BiIMOBJIEHO 3 HifCcTaB MOPYLIEHHS MyOTiYHOrO
nopAnKy. Bara € KpurepieM 3[aTHOCTI [OKasy MifTpyMMaTy IpaBUIbHUI
3a 3aKOHaMM JIOTiKM YMOBUBIJ 1JOfI0 icHYBaHHA neBHOI ob6cTaByHu. Bara
BJ3HAYAETHCA OO0 OKPEMOTO JOKa3y, HaTOMICTh CMCTeMA JJOKa3iB Ha Iif-
TBEPHKEHHs [IeBHOI OOCTAaBMHU OLIHIOETBCA 338 KPUTEPIEM JOCTATHOCTI,
BMKOHAHH:A SIKOTO CBi[4MTh IIPO BMKOHAHHA CTOPOHOIO CBOTO TATaps J0-
Ka3yBaHH: Ta IOCSATHEHHS CTaHAAPTy HOKa3yBaHHs, 3aCTOCOBAHOTO apOiT-
paxHuM cyfioM. CTOPOHM MaIOTh IPABO JOCATHYTH 3TOfIM CTOCOBHO BCiX
BJIACTMBOCTEN Ta KPUTEPiiB OLIIHIOBAHHA JI0Ka3iB, AKIIO Ii€ He IPU3BOAUTD
IIO IIOPYLIEHHA ITyO/IiYHOTO MOPALKY.

Xoua 3aKOHOIABCTBO PO MDKHAPOSHUIT KOMEPLIHUIT apbOiTpax
Ta Bigomi apOiTpaKHi perraMeHTV He BCTAHOB/IIOIOTH II€peBar OFHMX
IOKa3iB Haf iHIIMMIY, B apOiTpakHiil IPAaKTUI CKIANOCS CTABIEHHS [0
HVICBMOBOT'O JI0Ka3y (JOKYMEHTY), CY4aCHOMY HOCIIPKYBaHUM 00OCTaBuU-
HaM, K JIO HaJIKpalloro fokKasy. B Mexxax KaTeropii «JOKyMeHT», AKe B ap-
6iTpakHiil MpaKTULi € 611 BYXMBaHe, HDK MICHhMOBMIT I0Ka3, € MiICTaBU
PO3I/IARaTI 0COOMMBIIL BUJ, JOKA3iB — eIeKTPOHHMII oKa3 abo indopma-
11is1, 1110 36epira€Thcsl B €IeKTPOHHOMY BUIIALL.
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Y nuTaHHAX BUKOPUCTAHHA CBIJYEHHSA CBiIKiB Y MDKHapOZHOMY
ap6iTpaxi BifuyBaeTbCs TSOKIHHS 0 IPABOBOI TPAAMIl CUCTEM 3araib-
HOTO IIPaBa, KA BUABIAETbCA Y HMIMPOKOMY 3aCTOCYBAaHHI NMCbMOBUX
CBifiueHb, 5KI HepefyITh HOMUTY CBifika abo 71 3aMiHIOIOTh 71oro. Mox-
JIMBICTb Y MDKHAPOJZHOMY KOMepIiiiHOMY apOiTpaxi MiArOTOBKM CBifika
CTOPOHOI0, fIKa ITOK/IAJIA€TbCS HAa JIOTO CBilY€HHA, NPUIHATTA CBi4YeHb
3 YYXKMX CJliB Ta IIMPOKE PO3NOBCIOJPKEHH:A 3aCTOCYBaHH:A IE€PeXpecHO-
TO IONUTY CBifJKiB TAKOXK CBiJYUTD IPO iCTOTHUI B/IMB 3arajbHOTO IIpaBa
Ha MIPAaKTUKY HOKa3yBaHHs B MDKHAPOJHOMY KOMepLiitHOMY apbiTpaxi, a
TaKOX IIPO Te, 10 OflepKaHHs Oy/b-sK01 HaleXXHOI indopMail posuiHio-
€TbCA AK 3aBJIaHHA, HECYMiCHE 3 BCTAHOBJIEHHAM >XOPCTKUX IIPAaBUJI IIPO
TOIyCTUMICTD JOKa3iB.

Y BupillleHH] TUTaHb, OB I3aHNUX i3 3a/TyYeHHSM eKCIIePTiB, y MiX-
HapOJHOMY KOMePLiTHOMY apOiTpaki XapaKTepHMMIU € TaKi 0COOMMBOCTI:

(1) excriepTy3a MOBMHHA IPU3HAYATHCH ApOITP>KHIM CYHTOM JIVIIE
y BKpail HeOOXiTHUX BUIIA[KAX i 1A 3’ICyBaHHS BY3bKIMX KOHKPETHMX II1-
TaHb (aKTy i IpaBa, SKi He MOXKHA 3’ACYBATH iHIIVIMI, IIPOLIECYaJIbHO €KO-
HOMHIIINMHU, 3aco0bamu;

(2) mpusHayaTH €KCIEPTiB MOXYTh AK CTOPOHM, TaK i apOiTpax-
Huit cyg. I[Tpy nbomy nepiumit migxiz Ha6yBa€ 61/IBIIIOTO MTOLIVPEHHS.

3acTocyBaHHA B MDKHApOZHOMY KOMePLiiHOMY apOiTpaski mpuH-
LIMITy 3MarajabHOCTI BUMarae, aby Ko)kHa 31 CTOpiH [TOK/Iafanacs Ha BlacHi
IOKa3! y HOKa3yBaHHI 00CTaBVH, KMMI BOHA OOIPYHTOBYE CBOI BIMOTH
Ta 3alepedyeHHsA. BogHOYaC Y MDKHApOZHOMY KOMepLiiiHOMY ap6iTpaki
BU3HAETbCA IPABO CTOPiH 3BEPHYTUCA OfHA [0 OJHOL /I Ofep KaHHSA
TOKasiB. Y BMITa[Ky 3allepedyeHb CTOPOHM y HaJlaHHI 3allMTAaHMX JOKa3iB
apOITpa>KHUIT CyJ MOXKe 3000B’13aTI CTOPOHY IX HafIaT! 3a YMOBI, 1110 3a-
NNUTYBaHi JOKAa3) € HAJIEKHVMMM iCTOTHMMM Ta JOIYCTUMMMIU, a CTOPOHa,
1[0 3aIIUTYE, HaJjaia prima facie okasy TMX 0OCTaBUH, IKUMU OOIPYHTO-
BYIOTbCA 11 BUMOrnu abo 3anepederss. [Ipu bomy apOiTpaskHuMit CyJ IOBK-
HeH OyTM IIepeKOHAHUIT Y TOMY, 1[0 TaKi JoKa3) 3HaXO[ATbCA Y BONOAIHHI
ab0 miJ KOHTPO/IEM CTOPOHH, Y SKOL IX 3amuTyIOTh. /151 3abe3medeHHs
30epeXeHHsI Ta HafJaHHsA [OKa3iB apOITpaKHUIT Cy[ MOXe 3aCTOCYBaTH
3a0esnevyBabHi 3aX00M.
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[IpoTAroM OCTaHHIX [ECATUIIITh CIIOCTEPIra€TbCA YiTKa TEHJEH-
11is1 O 3pOCTaHHsI PO MDKHAPOFHOTO KOMEPLTHOTO apOiTpaxky sIK Me-
XaHi3My BHUPpIlIEHHs CHOPIB Y MDKHapOZHOMY KoMepliiiiHoMy o6iry. Ile
JIajI0 MOIITOBX yHi(i)iKaui'l' apbiTpaKHUX MIpOLEAYP i MiIXOiB O pO3I/IA-
Iy CIIpaB, fIKa IOJIATA€ Y B3aEMHOMY 3aIl03/Y€HHI KOHIENLill, BIaCTUBIX
ap6iTpaxy y KpaiHaX KOHTMHEHTa/IbHOI (POMaHO-TepMaHChKOI) IPaBOBOI
Tpaguiii Ta IPaBOBMX CHCTEMax 3arajbHOrO IpaBa (AHITIO-aMepyKaH-
CBKIX CHUCTeMaX), Ta y BUPOO/IeHH] Ha iX OCHOBi KOMIPOMICHUX IiIXOxiB,
AKI MOXYTb Oy TV CIIPUIHATI IpeCcTaBHUKAMU LVIX CUCTEM.

3pocTaHHs MOMYIAPHOCTI apOiTpaky AK IHCTPYMEHTY BUpIillIeHHS
CIIOpiB 3 Y4acTI0O yKpalHChKUX CYy0’€KTiB 30BHIIIHbOEKOHOMIYHOI Aisi/ib-
HOCTI Ta po3IIMpPEeHH Jiana3oHy apOiTpa>kKHUX LIEHTPIB, K0 MOCTYT AKUX
3BEPTAIOTHCS YKPAIHChKi YYaCHMKM 30BHIiIIHbOTOPTOBEIbHUX BiIHOCKH,
3 BJIACTMBOIO apOiTpaXky 3MarajabHICTIO MOTPeOYIOTh IepeopieHTamii Ha
iHmmi, BigMIiHHI Bif NMPUIHATUX Y Hal[iOHAJIbHOMY CYLOYMHCTBI, 3acamu,
30Kpe€Ma Ha aKTUBHICTb CTOPIiH y IPOILECi JOKa3yBaHHsA, 1O 3yMOBIIIOE
aKTya/lbHICTh IpOO/IEeM HOKa3yBaHHS B MDKHApPOJHOMY KOMEpLiTHOMY
apOiTpaxi.

Crenngiky goxasyBaHHs B apOiTpaki y HOpiBHAHHI 3 HalliOHA/Ib-
HUMI CYIOBMMU IIPOLIECAMM iHOJi HEIPOCTO NPOCTEXUTH. Bingnavaroun,
1[0 MeTa I0Ka3yBaHHA B apOiTpaki He BUXOLUTD 3a MeXi MeT! BCbOTO ap-
6iTpa)KHOTO PO3ITIAY, KOO € BUPIILIEHHS CIIOPY, B )KOJHOMY BUIIAJIKY He
BCTAHOBJIEHH iCTMHM 1 HaBiTb He TOBHe Ta 00’ €KTUBHE 3’sICYyBaHHA 00CcTa-
BJH CIIPaBH, AK 1je€ Ma€ Miclle B HalliOHaJIbHOMY LIMBiIbHOMY Ta TOCIIOfap-
CbKOMY CY[OYMHCTBi, MM HaMarajauch MiKpecaIuTy 110 BifMiHHiCTb. 3Ma-
ra/JIbHICTh IPUTAaMaHHA SIK MBI/IbHOMY Ta FOCIOJAPCHKOMY CYJOYMHCTBY,
TaK i apbiTpaxy. OfHaK, 3BaKalouy Ha HOTOBIpHY IPUPORY apOiTpaxy,
caMe B HbOMY 3MarajibHiCTb IOBMHHA IIPOSIB/LITUCS y HaitOinbI padiHo-
BaHOMY BUITIAJ, AKUI IIO/IATA€ Y Ha/JaHHI CTOPOHAM MOXX/IMBOCTI BUK/Ia-
[aTV CBOI apTyMEHTH Ta JOKa3M II00 TUX 0OCTABIH, CTOCOBHO SIKVX iCHY€
crip. Ap6iTpu He IOBMHHI 3°1COBYBaTHI BCi ieTasIi BITHOCUH MIXK CTOpOHa-
MU CIIOPY, TaK 0¥ MOBUTM JJIsl IIOBHOTY KapTUHY, TOOTO I IOBHOTO Ta
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BCe6IYHOrO JOCIIPKEHH 00CTaBIH, AK IIPO 1ie YaCTO YUTAEMO B CYHOBUX
piureHHsX. BiggHaunTu e 6y/10 gy>ke BaXX/IMBO 3 MIPAKTUIHOI TOYKY 30PY,
aby 3BepHYTH yBary y4acHUKIB apOiTpaXHMX PO3ITIS/iB Ha HebaKaHICTh
IIepeHeceHHs B apOiTpaXk TaKMX IIAXO/iB i3 CyZOBOI IPaKTUKI.

JocsiTHeHHs MeTU JI0Ka3yBaHHA B apOiTpaxi BifOyBaeTbcs muLsi-
XOM BCTaHOBJIEHHS 0OCTaBMH IIpeMeTY JOKa3yBaHH: 3 IIEBHOIO IMOBIp-
HicTIo, piBeHb fKOI BijoOpaxkae craHAgapT mokasyBaHH:A. [Ipu npomy, 3a
3araJIbHMM IIPaBIIOM, Y MDKHapOHOMY KOMepIiitHOMY ap6iTpaxi 3acTo-
COBYETBCsI CTAaHAAPT OanMaHCy JIMOBIPHOCTEN! SIK TaKWit, 1[0 HaM6iIbIIO0
MipOI0 BifIIOBija€ MPUHIUITY 3MaraaAbHOCTI.

CraHjapT /JOKasyBaHHA He € BifIMOBiJHMKOM BHYTPIilIHbOMY Ile-
pexoHaHHI0. CTaHIapT HOKa3yBaHHs Ma€ OiIbII 00’ €KTUBHMIL XapaKTep,
B TOI1 4ac sIK BHYTPillIHE IepeKoHaHHA — cy6’exTuBHMiL. CaMe cripo6oro
BHECTM O0’€KTVBHICTb y IpOLleC OLIHIOBAaHHA [OKas3iB BUIIPABIOBYETD-
cs Taka yBara y Lilf MoHorpadil 1o HeBlIacTMBOI YKpaiHCBKill IIpaBOBil
TpaguLii KaTeropii cTaHAapTy AOKa3yBaHH:A. BoHa BUIA€TbCA HACTINbKU
KOPVICHOIO He TiMbKM /i apOiTpakHOI, a il /I CyjoBOI IIPAaKTUKH, 10
XO4eTbCs 1 Hajjam JOK/IACTU 3yCUIb JyIsi HAyKOBOTO OOIPYHTYBaHHS 3a-
KpillZIeHHA Lji€l Kareropii y BITYM3HAHINA IOpMAMYHINA NIpakTuLi. Afke
3BepHEHHs CyAAi uu apbiTpa O KaTeropil CTaHAAPTY JOKa3yBaHH, YCBi-
MOMJIEHHS BiIMIHHOCTI MK 6aaHCOM JIMOBIPHOCTEI, YiTKUMU i1 Hepe-
KOH/IMBUM JIOKa3aMM i CTaH[JapTOM «I03a BCAKUM PO3YMHUM CYMHiBOM»
TO3BOJISE 3pOOUTI CYMHIBH 1 TepeKOHAHHA OiIbII 06’ €KTUBHNMI, FO3BO-
Jist€ apOITPY 4 CYAAI 3aMUCTIUTHCD: «I1 He JO3BOJIAIO 51 CBOIM HafIMipHMM
CYMHiBaM ITOK/IaCTM Ha CTOPOHY HafgMipHuit Tsarap? Uu He 3/ja€ThcsA MeHi,
1[0 51 BYMAraio JI0OBECTH iCHYBaHHS IEBHOI 0OCTaBMHU I103a BCAKUM PO-
3yMHMM CYMHIBOM 3aMiCTb TOTO, 1100 BpaxyBaTH, JOKa3! sAKOI i3 CTOpIiH €
Oib1I IepeKoHIMBYUMM ¢ » PO3yMiHHSA IIbOTO CTOpOHAMIU i apOiTpaMu Bax-
JIMBe [I/11 He[ONYIIeHH [IOK/Ia[JleHH Ha CTOPOHY LOJATKOBOIO TATaps I0-
Ka3yBaHH:, AK 1le 4aCTO Ma€ Miclle B HalliOHa/IbHUX CY[JOBUX IIpOLecax, y
AKVUX CY[Y HEPiZIko BYMAaraloTh Bifj CTOPOHM TaKOro 00cATy JOKa3iB, AKMil
6y BuK/II0YaB Oymb-sIKi PO3YMHI CYMHIBM CYAY Y CTBEpKyBaHUX 00CTa-
BUHAX, a {HOJi HaBiTh BUMArarTb [OKa3iB Ha MiJTBEPIKEHHs 0OCTABUH,
OO SIKMX BiACYTHIN cmip. MDKHapoZHUII KOMepLiiiHMil apbiTpax 3
BJIACTMBOIO JIOMY 3MarajibHiCTIO Ta JOTOBipHOIO IIPUPOJ0I0 IOBHOBA)KEHD
apOiTpiB He MO>Ke 1 He IIOBMHEH IepeliMaTi TaKy IPaKTUKY. Y 3B’SI3Ky 3
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LIMM OKpeMa yBara y JOoC/ifI)KeHHi Ipy/iifieHa TOMY, IK BUKOHY€ETbCA TATap
IOKasyBaHHs i SIKi HAC/TIIKM 1T0T0 HEBUKOHAHHSI, 8 TAKOXX TOMY, 5IKi 06cTa-
BUHM He IOTPeOYIOTh JOKa3yBaHH:A B apOiTpai.

OkpiM BifIIOBifli Ha MMTAHHS, [IOB’sI3aHi 3 TUM, 00 AKOI Mipu CITix
mokasyBaTu B apOiTpaxki (CTaHHApT HOKasyBaHH:), LOCII/PKEHHS JJ03BO-
IO BUABUTH 1 Te, w40 ciify fokasysaru (mpepmer pokasyBaHH:). Oco-
O/MMBICTIO TIpeaMeTa NOKasyBaHHA B MDXHAPOLHOMY KOMepIiilHOMY ap-
6iTpaxi y TIOPiBHAHHI 3 HalliOHAaJIbHUMM CYyJOBUMU IIPOLIECAMH € Te, 1110
0 HBOTO OKPiM (aKTHUHMX 0O6CTaBMH (IIUTaHb (PAKTY) HATIEKUTD TAKOXK
3MiCT HOpMM MaTepia/JIbHOTO IIpaBa, fKe IJJIATAa€ 3aCTOCYBAHHIO IIpU
BUpillleHH] criopy (muTaHHsA mpasa). OCKiIbKy apOiTpyu Ha BigMiHY Bif
CYAZIIB He MAalOTb CBOIO BJIaCHOrO (opyMy Ta 3000B’s3aHHs IIPAaBUIBHO
3aCTOCOBYBATH IPABO, 3MICT HOPMU MaTepiaIbHOTO IpaBa i HeOOXiZHICTD
ii 3aCTOCYBaHHS IiJyIATalOTh HOKA3yBaHHIO CTOPOHOIO, TOOTO Ha/IeXaTb
[0 TIpefMETy JOKasyBaHHA. IIpy mboMy 3MICT mpaBa B MDKHapOJHOMY
KOMepLilfHOMy apbirpaxi He cifi pos3I/IaTy AK NUTaHHA (aKTy 3 Or-
JIANY Ha CYTTEBI BiIMIHHOCTI y BCTAaHOBJIEHHI IMTAaHb IIPaBa Ta IMUTaHb
¢daxTy: AKIO y 3’AcyBaHH] PaKTMYHUX 00CTaBUH apOiTPa>KHUIL Y/ MOXe
BifiMeXXyBaTucs Bif 6yab-AKOI aKTMBHOI y4acTi, TO Y BUIIQIKy HeHaTaHH:
CTOPOHAMI JIOKa3iB IIpaBa BiH Ma€ 3aCTOCYBATH IIPMHAVMHI MiHiMa/TbHNI
00CAT HOPMATHMBHOTO MaTepiany, AKMM € BimoMi JioMy 3BMYal FiTOBOTO
060poTy. ApOiTpaXkHMit CYH, SIK IPaBUIIO, MA€ IPABO, IPOTE He 3000B’s1-
3aHWIT BUAB/IATH {HIIJaTUBY B Ofiep>KaHHI HOKa3iB PaKTUIHMX 06CTaBUH
Ta 371iJICHIOBAaTY BJIACHI JOCTI/PKEHHS NIPaBa, AKIIO i€ He IOPYLIyeE IIPUH-
LI piBHOTO CTaBJI€HHA [0 CTOPiH. HaTOMiCTh CTOPOHM HECYTh TATAp fO-
Ka3yBaHH: BiANOBIAHNX GakTUIHMX 0O6CTaByUH (MUTaHb PaKTy) Ta 3MICTY
3aCTOCOBHOTO IIpaBa (IIMTaHb IPaBa).

Konnenuis tAraps foxasyBaHHSA, KA Y MiXKHapOJHOMY KOMep-
LiliHOMY ap06iTpaki Mae IpoliecyaabHO-IIPABOBY IIPUPOAY, MOXKe OyTu
BM3HAYeHA sIK HeOOXiTHICTh TOBeeHHs KOXKHOIO 3i CTOPiIH CBOIX TBep-
I>KeHb 10 Tiel Mipu, sAka 6yna 6 ZOCTaTHBOO, abu apOiTpa>kHMIl Cyy, Mir
IPUIITHU O BUCHOBKY IIPO iCHYBaHHA CTBEPIKyBaHUX 06cTaByH. OnTu-
MaJIbHUM € 3aKpil/IEHHS TOJIOKEHHs IPO Tsrap [OKasyBaHHsS B apOit-
paxHOMY pernameHTi. [lificHo, B IeAKMX NPaBOBMX CHCTeMaX HMPUHIUII
PO HeOOXIiIHICTD JOBEIeHHsI KOXKHOI CTOPOHOI 00CTaBIH, SIKUMU BOHA
OOIPYHTOBYE CBOI BUMOIM Ta 3allepeyeHHs, MOXKHA 3HATU B 3aKOHO-

212



MicasmoBa

HaBCTBI Ipo apOiTpaxk i HaBiTb B akTax MaTepiaJbHOIO IIpaBa, a B OK-
peMux BMIIafiKax BiH OOIPYHTOBYETHCS SIK 3ara/IbHOBM3HAHWI IIPYHIINAII
mpaBa. 3aKpinyieHH: J0ro B apOiTpa)KHOMY per/iaMeHTi Iepeciifiye cyTo
IIPaKTUYHY MeTy YCYHEHHA CYIePeYOK IIPO JI0ro IpUPORY Ta 000B’s3-
KOBICTb 3aCTOCYBaHHs. AJ)Ke B TAKOMY BUIIQ/IKy BiH HaOyBae sHa4eHH:
Y3TOJI>)KEHOTO CTOPOHAMM IIpaBKjIa apOiTPa>KHOTroO po3IIARY. SIKIo X BiH
3aKpilIeHni1 y MaTepiaIbHOMY IIpaBi, TO 11 CTBOPIOE «3aMKHEHE KOJIO»,
OCKI/IbKM 3MiCT HOpPMU, AKa MICTUTD L€l IPUHLNUIIL, CIiJ| JOBECTH, a I
BCTAQHOBJIEHHSI TOTO, XTO M€ HOBOAUTH, He0OXiHe [IPaBMIO PO MOKIa-
TEHHA TATaps NOKadyBaHHA. BUXomoM i3 1[bOTo Komma € IpUITHATTA IPUH-
LIUITY SIK 3araJIbHOBM3HAHOTIO, 10 3 IPAKTUYHOI TOYKM 30Dy OB sA3aHe 3
OiNbIIMMM YCKTaZHEHHAMMY, HDXK SIKOU 1iell MPUHINI OYB 3aKpilUIeHUII B
apOiTpa)XHOMY perlaMeHTi.

Tsrap ;0Ka3yBaHHs CTOCYETHCS KOXKHOI 00CTaBMHY OKPEMO i rep-
BIMHHO JIKUTb Ha CTOPOHI, sIKa CTBEPIXKYE IPO ICHyBaHHs 0OCTaBMHU,
IO MiJyIArae fJoKasyBaHHIO. TArap [JoKasyBaHHA Ma€ [Bi CKJIaflOBi: TArap
HaflaHH: I0Ka3iB Ta TATap IepeKOHYBaHH:A. HeBUKOHaHHA TATaps MepeKo-
HYBaHHS 10/J0 iCHYBaHH: II€BHOI 00CTaBMHM Ma€ HACTIKOM IPUITHATTS
ap6iTpayKHMM CyIOM pillleHH: PO BifiCyTHICTB 11i€i 06cTaBMHY, B TOI Yac
AK HEBUKOHAHHA TATapsA 3 HaJlaHHA JOKa3iB MOKe MaTV HaC/IifIKOM 3aCTO-
CYBaHHA HeCIPUATIVBYX BUCHOBKIB IIPO iCHYBaHH:A 00CTaBMH, CTOCOBHO
AKMX JOKasy He Oynu HafjaHi, 3BepHEHHs apOiTPaXKHOTO CYAy MO CIPUSIH-
HA B Oflep>KaHHi I0Ka3iB 10 KOMIIETEHTHUX OPTaHiB Jep>KaBy, BPaXyBaHHA
HOBEIHKY CTOPOHM-IIOPYIIHMKA [IPU PO3MOALIL apOiTpaXKHUX BUTPAT, a
TaKOXX IHIII HACTiAKY, mepefOadeHi 3aKOHOMABCTBOM IPO MIKHAPOJ-
HUI KOMEpILiiiHMit ap6iTpax, yrofoo cTopiH. IIpu IbOMy HeBMKOHAHHS
000B’I3KY 3 HaJlaHH: [JOKa3iB CTOPOHOIO, sIKa He Hece TArap HMepeKOHaH-
HA 110710 00CTAaBYH, SIKMX CTOCYIOTbCS 3alIMTaH] I0Ka3y, MOYKe OTATHY TU
IepelivyeHi BUIe HACIIAKM TiIbKU IiC/IA HaJJaHHA CTOPOHOIO, fIKa TaKUI
TATap NepeKOHYBaHHA Hece, JOKasiB prima facie. 3 ornAny Ha 3a3HadeHe
IIPOIIOHYETbCA apOiTpaM 3a/l0BOJIBHATI IIPOXaHHSA CTOPiH PO BUTpely-
BaHHA [OKa3iB Bifj iHIIOI CTOPOHM Ti/IbKM IIiC/IA HaJlaHHA CTOPOHAMMU, fAKi
3BEPTAIOTHCA i3 TAKMMU IIPOXAHHAMU, BCIX JJOKA3iB, AKi BOHM MAIOTb i fAKi
CTOCYIOTBCSI THX JKe 00CTaBMH, 110 I 3alITaHi JOKa3M.

ApO6iTpaskHMil CyA He MOXKe TOBITBHO IOKJIAfATH TATap JOKasy-
BaHH#, OKpiM fIK Iif [ji€l0 IpOlieCyaIbHUX IIPe3yMIILill, ab0 BBaKaTu
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JI0r0 BUKOHaHUM 0€3 HalaHHsI CTOPOHOIO JJOKa3iB, OKPIM SIK BHACTI/{OK [0~
KasyBaHHs CTOPOHOIO [iil MaTepia/bHO-IIPaBoOBOI Mpe3yMmLii a6o ikuii.

[Tompu Te, 1110 HaljiOHa/IbHE 3aKOHOJABCTBO MPO apbiTpaxk Ta ap-
OiTpakHi peryaMeHTH, AK IIPaBUIO, He BCTAHOBJIIOIOTH IIpaByjIa Ipo 00-
CTaBMHY, sIKi He TOTPeOyIOTDh JOKa3yBaHH, /1O KO/Ia TaKUX 00CTaBUH CIIif
BifIHeCTH: 3araJibHOBi/oMi 00CTaBMHY; 0OCTaBUHM, CTBEPAXKYBaHI OJHIE0
CTOPOHOIO Ta He 3alepedyyBaHi iHIIO0; 00CTaBMHM, PO iCHYBaHHA SKUX
CTOPOHM JOCAIIN 3TOAN. SIKIO IPUIHATTA apOiTPaXXHUM CY/IOM BU3HAH-
Hs1 CTOPOHaMM 0OCTaBMH He Ma€ HACIiKOM IIOPYLIeHHsI My6Ii4HOro mIo-
PAAKY IIpY yXBajleHHi apOiTpa>kHOTO pillieHHs], apOiTpasKHIIL CY/ He MOXe
Bi[MOBUTY Y IPUIHATTI TAKOTO BU3HAHHS Ta YXBaIUTHU apOiTpaxkHe pi-
IIEHHs BCyIeped YTOfi CTOPiH, HaBiTh SAKIIO BU3HAHI 0OCTaBUMHMU Cylepe-
YaTb ySBJICHHIO apOiTPa>KHOTO CYAY PO AilicHi o6cTaBuHM crpasu. [
BM3HAHHs 00CTaBMHY 3aTa/IbHOBIJOMOIO apOiTpayKHMIT CYJ| TOBUHEH Oy TN
06i3HaHMI IPO 06CTaBUHY, OYTI IEPEKOHAHNUM Y TOMY, [0 0OCTaBUHA Bi-
IoMa IIMPOKOMY KOy 0cif, a TAKOXK 3apy4UTUCh BUSHAHHAM 00CTaBUHMA
IpUHAMHI OJHIEI0 CTOPOHOI0. SIKIO 0OMABI CTOPOHY BU3HAIOTDH IIEBHY
00CTaBMHY, Taka 0OCTaBMHA He IIJJIATa€e JJOKa3yBaHHIO He3aJIeKHO Bif
TOTO, YM BBa)Ka€ apbirpakHuii cyx i 3aranpHoBifoMoro. Ha BigMiHy Bin
6ararbox HaliOHaJIbHUX CYHOBUX IIPOLECiB, Y MDXHAPOZHOMY KOMEPLIili-
HOMY apOiTpaxi, 3a 3araJibHUM IPaBUIOM, O KO/a 06CTaByH, SIKi He Iif-
JIATAI0Th JOKAa3yBaHHIO, He Ha/leXXaTb 00CTaBIMHY, BCTAHOBJIEH] B pillleHH]
TEep>KaBHOTO Cy/ly KpaiHu Micl ap6iTpa>1<y ab0 BM3HAHOTO B TaKiit KpaiHi
iHO3eMHOTO Cy0BOro pillleHHsI, @ TAKOXK B apOITPaXKHOMY pillleHHi.

B mMixkHapogHOMY KOMepLilTHOMY apbiTpai 3HaYeHHsI CY[JOBUX pi-
LIEHD [/ BCTAHOBJIEHHA 3MICTY IIPaBa, 110 MiJJIAra€ 3aCTOCYBaHHIO, 3ajIe-
JKUTD BiJ TOTO, Y/ MAIOTh TaKi Cy[OBi pillleHHs Bary MperefeHTy, To6To 4n
€ BOHM [DKEPEIOM IIpaBa y IPABOBIiNl CUCTEMI KpaiHM, MaTepiajbHe IPaBO
AKOI MifiiArae 3aCTOCyBaHHIO. SIKIIIO BOHM MAIOTh Bary 3000B’s3YI04YOT0O
IpeLiefieHTy, B apOiTpayKHOMY PO3IIsA/ IX TAKO>X 0OIPYHTOBAHO CITifi PO3-
ITAfATHU AK IKepena npasa. Cy[oBi pillleHHA, AKi BKa3ylOTh Ha yCTa/leHy
IPaKTUKY, OfIHAK He € JpKepe/laMu IIpaBa, a TaK caMo apbiTpaxkHi pimeH-
Hs B {HIIVX CIpaBax MOXYTb OyTH B3STi O yBaru apOiTpaKHUM CYHOM ¥
IIpOLleCi BCTAHOB/IEHHA 3MiCTY IIpaBa.

OkpiM BiAIOBifiell Ha 3aIUTAHHS PO Te, U0, KUM 1 00 5IK020 PisHs
HOBMHHE OyTU HOBefieHe B apOiTpaxki, KOMIUIEKCHe JOCTiIKeHHs BUMa-
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raso MPUAIIATY yBary TAKOX 3aco0aMm, 3 JOIIOMOTO0 SKIX 3[1/ICHIOETbCS
IOKasyBaHHs, TOOTO BIacHe HokasaM. Jlokasamy B MDKHapOJHOMY KO-
MepLiltHOMY apOiTpaxi € faHi, AKi MalOTb IIeBHY IIpolLieCyanbHy GopMy i
3HaYeHHs /IS BupilleHHs crpaBu. HeoOXigHMMY BTacTMBOCTAMMY JOKa3iB
y MDKHapOJHOMY KOMepLiiiHOMY apOiTpaxi € Ha/leXXHicTh, iCTOTHICTD Ta
poryctuMicTb. IIpy nboMy JOIYCTUMICTh Ha/IeXKHUX Ta ICTOTHUX JNOKa3iB
npesioMyerbcsa. CTOPOHM MOXKYTb JJOCATHYTHU 3TOAM ILIOf0 Oyfb-sAKOi 3
L[MX BJIaCTMBOCTEN. BogHOYac y nuTaHHi BM3HAHHA JI0Ka3y HOINYCTUMUM
TaKa yrofa CTOpiH 0OMEXYETbCs HeOOXiFHICTIO ZOTPUMAHHS IYO/IiYHOTO
nopsaky. Oco6MMBMUM BUOM MIPABIIL PO 0OMEXEHHs JOIYCTUMOCTI fO-
KasiB € IpaBOBi IpUBiTel, y 3aCTOCYBaHHI AKUX apOITPKHUIL CYL, MOXKe
BUXOJUTH i3 HeOOXiHOCTI mompuTy Ha iHdopMaliiio, sika Mae OfHAKOBY
IPUPORY, HAVIBUILMII PiBeHDb 3aXMCTY, AKIIO TAKMII 3aXUCT NepefbadeHui
TIPaBOM TiJIbKM IJI1 OFHIEI CTOPOHM.

[TpaBwio mpo Te, o apOiTpa>kHWIT Cyl BUpillye NMUTAaHHS Ha-
JIEXKHOCTI, iICTOTHOCTI, JOIyCTUMOCTI, Bary, JOCTOBIPHOCTI Ta JOCTATHO-
CTi [JOKa3iB, MICTUTbCS Maibke B KOXXHOMY apOiTpaKHOMY pernaMeHTi,
a IepesivyeHi BUIE KaTeropii CIpuiIMAalTbCA NMPAKTUKAMU iHTYITUMBHO,
OJJHaK Yy HayKOBiil liTepaTypi TPaKTyIOTbcA Cynepeuwnnso. JocmimKkenns
TO3BOIMJIO OOIPYHTOBAHO BiJOKpEMUTH) KaTeropii Ha/je>XXHOCTi, iCTOTHO-
CTi Ta JOIYCTMMOCTI K BIACTMBOCTI [OKa3iB Bifi Baru Ta JOCTOBipHOCTI
AK KpUTEPIIB IX OLIiHIOBAaHHA Ta JOCTAaTHOCTI AK KPUTEPil0 OLIiHIOBaHHA
BCi€ei crctemu fokasiB. JliiicHO, 11l TIOHSATTS BXXMBAITHCA B apOiTpakHMX
perlaMenTax, K IIPaBU/IO, B OIVH PAJ B NEPENIKy TOr0, CTOCOBHO 4OTO
apO6iTpaXXKHUIT CYJ Ma€e TIOBHOBAXKEHH: BUpiutyBaru. BogHovac, 11e X Taku
CTBOpPIOE ITyTaHNHY. PO3MeXOBY0UM 1ii TOHATTA, MJ B 3HA4YHIil Mipi IT0-
Kmagamich Ha IIpasmma MiKHapopgHOI acolianil IOPUCTIB 3 Ofep>KaHHA
IoKasiB Ta iHIII BM3HAHI HACTAHOBM 3 OfleP)KAHH: JOKas3iB, sKi mependa-
Yal0Th HEOOXiHICTb OOIPYHTYBaHHSA Ha/IOKHOCTI Ta iCTOTHOCTI SIK yMOB
IPUMHATTA JOKa3y i MOXXIMBICTb BUCTIOB/IEHHA 3allepeYeHb CTOCOBHO JJ0-
IYCTUMOCTI TaKOX Ha cTajil IpUIHATTA KoKa3dy. TobTo ui Tpu Kareropii
MO>KHa 0y710 6 po3I/IAfaTH K BIaCTUBOCTI, HeOOXiHI A1 TOrO, 106 I1eB-
Hi laHi BBO)Xa/IMCh 0Ka30M, a0 AK KpUTepilt IpUITHATTA JoKa3y. BogHo-
Jac, OCKI/IbKY HaBiTh BXKe MPUITHATII FOKa3 MOXKe Oy T BUKTIOUeHNIT de-
P€3 BCTaHOBJIEHY JIOTO HEHAJIEXKHICTh, HEICTOTHICTD a6bo HEJJOIyCTUMICTb,
TO JOLIIbHMM BUA/IOCh HE PO3IJIAATY Lii K KaTeTopil TaKOX K KpuUTepil
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IUIs BUK/TIOUEHHS], @ BBOKATHU IX BIACTUBOCTAMY, SIKi MOXXYTb OyTH BTpa-
4eHi, a00 BCTaHOBJIEHA iX BiJICy THICTB, 1[0 TATHE 32 COOOX0 BUK/IIOYEHHS 31
CKIafly JOKa3iBb.

[InTanHA JOCTOBIPHOCTI Ta Baru MOKE BUPIIIYBAaTUCh BUHATKOBO
0710 IPUITHATUX HAJIeKHUX, ICTOTHUX Ta JOIyCTMMUX JoKasiB. JJocTar-
HiCTBb JKe BUSHAYAETHCA I00 BCi€l T0rivHO BUOYAYBaHOI CCTeMM TOKa3iB
HeBHOI 0OCTaBUHM i € IIOKa3HUKOM OCATHEHHs CTaHAPTY JJOKa3yBaHHA,
KOJIM IIeBHUX JJOKa3iB IOCTAaTHBO /i1 pOPMyBaHHSA IIepeKOHAHHA y 0Be-
IeHOCTi 0OCTaBMHY [0 HEOOXiTHOTO PiBHSA IMOBipHOCTI. TakuM 4mHOM,
TOCTOBIpHICTb Ta Bary [OKasiB C/Iifi pO3INAfAaT AK KPpUTEPii IX OLiHIO-
BaHHA, a JOCTAaTHICTb — K KPUTEPill OLIHIOBaHHS CUCTEMH NOCTOBIpHUX
IOKasiB Ha migTBepI KeHHs MeBHOI 06cTaBMHN. JIOCTaTHICTh BCTAHOBIIIO-
€THCS B 3aJIOKHOCTI BiJl 3aCTOCOBAHOrO apOiTPaXHMUM CY/IOM CTaHIAPTY
IoKasyBaHHs:. Y MoHorpadii peKOMeHIOBaHO BPAaXOBYBAaTU y IPAaKTULi
Hal[iOHA/JIbHUX CY[iB MOXX/IMBICTb CKacyBaHHsS apOiTpa)KHOro pillleHHs
KOMIIETEHTHVM CYJ[IOM, 2 TAaKOXX BiIMOBM y BM3HAaHHI Ta HaJlaHHI JO3BOIY
Ha IPYMYCOBe BUKOHAHHA B YKpaiHi ap6iTpa)KHOTro pillleHH:, yXBaJIeHOTO
Ha MifICTaBi miffpo6IeHOro HOKasy, K TAKOTO, 110 HOPYLIYE MyOTiYHMII IO-
psanok. 114 Te3a BuK/IMKana KpUTUYHI Bifryku 3 60Ky apOiTpiB K Taka, 110
PO3LIMPIOE MeXi BTpy4aHH:A CyRy B apbiTpak. Bupaerbcs, mo pekomena-
1jiA BCe K He IPU3BOJUTD [JO PO3IIMPEHHA MEX BTPY4aHHA KOMIIETEHTHO-
ro IAep>KaBHOTO CYAY B Ais/IBHICTD apOiTpaky. YXBajeHHs apOiTpakHOTO
pillleHH: Ha MiACTaBi MiAPOOIEHOro JOKa3y HOPYIIYE 3acCafy CIIpaBeIn-
BOTO PO3ITIANY Ta MOXKE PO3LIHIOBAaTUCh AK IOPYIIEHHA MIKHAapOJHOTO
ny6iunoro nopsaxy. 1i mopyieHHs Haje)XXaTb O IepeiKy HmifcTas s
CKaCyBaHH: apOiTpa>KHOTO pillleHHs Ta BiJMOBM y JIOr0 BU3HAHH] Ta Jj0-
NyIeHH] 70 TPUMMYCOBOTO BMKOHaHHS.

Y MmixHapogHOMY KOMepLiiiHOMY apOiTpai, K IpaBWIO, He 3a-
CTOCOBYIOTbCS OY/b-sKi popmanbHi 0OMEXeHHs st NPUIHATTA TUX YU
iHIMX BUJIIB [OKa3iB, X04Ya HaMKPALMM JOKa30M y NPAKTUILI BUSHAETbCS
ITOKYMEHT, Cy4acHUI1 00CTaBMHAM, Ha IiATBEPIYKEHH SKUX JIOT0 Ha/JaHo.
3 po3BurtkoM iHdopmaiiiiHoro o6MiHy B mpakTHili apOiTpaxKy BURINNBCA
SIK OKpeMUIT BUJ| TOKa3iB eeKTPOHHUI oKa3 — iHdopmalis, o cTo-
CY€ETbCSI IIpefMeTy JOKa3yBaHHs i 36epiraerbcsi, 0OpOO/ISIETHCS Ta MOXKeE
OyTy mpefcTaBIeHa /IS CIPUITHATTSA JIIOAYHOIO 32 JOIIOMOTOI0 KOMII 10-
TE€PHOI TEXHIKMU.
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Apb6iTpaskHMil Cy[, Ma€ IOBHOBa>KEHHS BUMAaraTi BiJl CTOPOHM Ha-
TaHHA JJOKa3iB, a TAKOXX BCTAHOBJIIOBATU B MEXaxX IPOLEAYPH, PO AKY
TOMOBM/IVICh CTOPOHM, NpaBWIa NMOJAHHA Ta JOCTIIKEHHA NOKasiB, fAKi
MOXXYTb Iepef6ayaryl 4acoBi Ta iHIIi IporefypHi 0OMeXeHHs, 3aCTOCy-
BaHHA AKUX MOXK/IMBE 32 YMOBM OJHAKOBOI'O CTaB/IEHHA [0 CTOPIiH Ta Ha-
TAHHA KOXKHIN CTOPOHI MOXXMBOCTI BUKJIACTU CBOI apTYMEHTH, JOKA3) Ta
KOMEHTapi 3 IpMBOJY apTyMEHTIB Ta I0Ka3iB, HafldaHUX iHIIOK CTOPOHOIO.
ApO6iTpaskH1iT CyI MOKe 63 CTBOPEHHS ZOLATKOBOTO PU3UKY CKaCyBaHH;I
apOiTpa)KHOrO pilteHHst 60 BiIMOBY Y J10r0 BUSHAHHI Ta HaflaHHi HO3BO-
Iy Ha TMIPUMYCOBe BUKOHAHHS OOMEXUTUCH PO3IIALOM 33 HOKYMEHTaMI,
TO6TO 6€3 IPOBeIEHHs CIIyXaHb, IIONPU BUMOTY OfHIEL 31 CTOPiH Mpo Ipo-
BeJleHHsI TaKMX CIyXaHb, SKIO Take IpaBo IepenbadeHo lex arbitri abo
YTOZIOI0 CTOpiH, B TOMY YMC/Ii IJIAXOM IOCHIAaHHSA Ha permaMeHT, KU
nepep6adae IpaBo apOiTPaXKHOTO CYAY BiMOBUTY y IIPOBEMICHH] C/TyXaHb,
i Ipy bOMY [0 CIIPABM Bifi iHIIOI CTOPOHY HE 3aTy4€HO MICbMOBUX CBiJi-
4eHb CBiJIKiB a00 BUCHOBKIB eKCIIepTa, IIPM3HAYEHOTO CTOPOHOIO.
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Teopust u mpakTuKa HOKa3bIBaHMA B MEXAYHAPOTHOM KOMMepde-
ckoM apburpaxe. — K. : OcBura Ykpanssl, 2016. — 240 c.

Monorpadust K. IlunbkoBa «Teopus u npakmuka 00Ka3vi6aHusi 6
MeHIYHAPOOHOM KOMMEPHECKOM apOumpadice» SIBIISETCS TEPBbIM KOMII-
JIEKCHBIM TE€OPETUYECKUM U MPAKTUYECKU OPUEHTHMPOBAHHBIM Hay4YHBIM
MCCTIefOBaHMEM TIPO6TIeM MCIIONB30BAHSI OKA3aTeNbCTB U OpeMeHN [0-
KasbIBaHMs B MEXXIYHAPOLHOM apOuTpake, omy611MKOBaHHBIM B YKpanHe.
OTa MoHOrpadus PacCKpbIBaeT psif K/II0UEBBIX IPOOIeM IPaBOBOTO pery-
NIMPOBAHUSI TOKA3BIBAHISL.

VccnemoBaHme cOCTOMT U3 YeThIpex I7IaB. [71aBa mepBast IpecTas-
JsieT TpeABapuUTe/IbHble BOIPOCHI, KaCAIOIMecss TeOPUM [OKa3bIBaHWUs
B apOuUTpaxe, eI U CTaHAAPTA HOKA3bIBAHN, a TAKXKe [IPaBa, IpyMe-
HJIMOTO K BOIIPOCaM HOKa3bIBaHVs ) IPOLeCCOB YHU(UKALMY TpaBa I
IPaKTVKA JOKa3bIBaHNUS B MEXAYHApOJHOM apburpaxe. IlmaBa BTOpas
HOCBsII[eHa BOIIPOCaM, KOTOpbIE TIO/JIEXAT [IOKa3bIBAHNIO B apOuTpaxe
(mpemmet moxassiBaHMs). B MoHOTpadun yaeneHo 3HaunNTeIbHOE BHIMA-
Hle po6IeMaM [JOKa3bIBaHMsA IIpaBa B MEKAYHAPOJHOM KOMMEPYECKOM
apOuTpaske. ABTOp yTBEP)K[aeT, YTO COAEp)KaHIe MPUMEHNMOrO Mare-
pMaTbHOTO MpaBa [GO/DKHO OBITH OMpefeeHO Ha OCHOBAHMM IIPABOBBIX
ApTYMEHTOB, IIPENCTABICHHBIX CTOpOHaMU. TakuMm 00OpasoM, aBTOp sB-
JIsIeTCSA TPOTUBHMKOM TPUMEHEHMs IPUHIINIIA «iura novit curia» B MexX-
IAyHapogHOM apOuTpaxe. [71aBa TpeThsl MOCBsileHa KOHLeNInu Opeme-
HY JIOKa3bIBaHMs M OpeMeHN IPefoCTaBIeHNs 0Ka3aTebCTB, a TaKXe
coflep)XaHNI0 OpeMeHN JOKa3bIBaHMSA. 3a STUMIM BOIIPOCAMIU CIIERYeT Jie-
TaJIBHBII AHA/IN3 CBOJICTB ¥ OCHOBHBIX BUIOB HOKa3aTeIbCTB B apOUTpa-
e, a TAKOKe MPOLEAYPHBIX aCIeKTOB IPUHATHS U IPeACTaBIeHNs HOKa-
3aTenbCTB. VIccmenyeMble B 4eTBEPTOIT I/IaBe BOIPOCHI TAKXKe BK/TIOYAIOT B
cebst KpUTEpUM OL|EHKM JOKA3aTeNTbCTB.

B xHure jaeTcst BCeCTOPOHHMII aHA/IN3 IPABOBOTO PETY/INPOBaHMSA
IOKa3bIBaHVsI, TIPY 9TOM IIpeAMeT MCCTIeTOBAHMS PACCMATPUBAETCS € 00-
I[eTeOpeTIIeCKNX o3uumiit. VccnemoBanne 0CHOBAaHO Ha JOKYMEHTHPO-
BaHHOJ apOUTPAKHOI U CYAeOHOI IpaKTKe.

Hecmorpss Ha 1o, uro MoHorpadus «Teopus u npakmuxa 00-
KA3bl8AHUST 8 MENOYHAPOOHOM KOMMEPHECKOM apoumpasice» TpefHa3Hade-
Ha B IIEPBYIO OYepe/b /sl UCIIONb30BAHMS YIEHBIMI, OHA IIPEJICTAB/IsAET
MHTepec IS [MUPOKOIT ayANTOPUY, B TOM 4NC/Ie IPAKTUKOB apOuTpaxa,
CTYAEHTOB, U3YYAOLIVX [IPABO, U APYIUX /LI, 3aMHTEPECOBAHHbIX B pas-
BUTUY IIPAaBOBOTO PEeryIMpOBaHNs HOKa3bIBaHVS B MEXIYHAPOLHOM ap-
ourpaxe.
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ITinpxos K. M.
Teopis i mpakTHKa HOKa3yBaHHsA y MKHAPOTHOMY KOMEpPIIiTHOMY
ap6itpaxi. — K. : Ocsira Ykpaiun, 2016. — 240 c.

Mouorpadis K. ITinekoBa «Teopis i npaxmuxa 00Ka3y8aHHs 6 Mix-
HapoOHoMy KomepyiliHomy apbimpadxci» € mepluIM KOMIUIEKCHUM Teope-
TUYHMM | IIPAaKTUYHO OPi€EHTOBAaHMM HAayKOBUM JOCTIIXEHHAM IIpoOIeM
BUKOPMCTaHHA [OKas3iB i TAraps JoOKa3yBaHHA B MDKHapOIHOMY apbiTpa-
xi, ony6rikoBanumMu B Ykpaini. Llst MoHOTpadist po3kpyuBa€e HU3KY KITI0YO-
BUX IIP006JIeM IIPaBOBOTO PeryT0BaHHsI JOKa3yBaHHL.

JloCniKeHHsA CK/Iafla€ThbCA 3 YOTUPHOX ITIaB. [J1aBa mepmia mpep-
CTaBJ/Is€ BBIIHI MUTaHHA, IO CTOCYIOThCS Teopil JoKasiB B apbiTpasi, Lini
Ta CTAaHJAPTY JOKA3yBAHHA, a TAKOXK IIPaBa, 1110 3aCTOCOBYETHCA [0 IUTAHb
IoKasyBaHHA i mpoljeciB yHi¢ikanii mpaBa i IPaKTUKY JOKa3yBaHHA B MDK-
HapopiHOMYy apbiTpaxi. [l1aBa gpyra nmpucBsAdeHa MUTaHHAM, AKi MifyiAra-
I0Th [JOKasyBaHHIO B ap6itpaxi (mpepMeT fokasyBaHHs). Y MoHorpadii
IPYJiIeHO 3HAYHY yBary mpobeMaM JOKasyBaHH: IIpaBa B MDXHAPOIHO-
My KOMepLilfHOMY apbiTpaki. ABTOp CTBEPIKYE, L0 3MiCT 3aCTOCOBHOI'O
MaTepia/IbHOTO IpaBa IiJI/IAra€ BCTAHOB/IEHHIO HA Ii/ICTaBi IPABOBUX ap-
TYMEHTIB, IPeICTaBIEHNX CTOPOHAMI. TaK/M YHOM, aBTOP € OIIOHEHTOM
3aCTOCYBAaHHA NPUHIMNITY «iura novit curia» B MbKHapOZHOMY apOiTpai.
InaBa TpeTs NpucBsAYeHa KOHIIEMIil TATaps JOKa3yBaHHA i TATapsl HaZlAHHA
TOKasiB, a TAKOX 3MICTy TATaps JOKa3yBaHHA. 32 PO3IIANOM LIIMX NMUTaHb
ime meTasmpHMIT aHATI3 BIACTMBOCTEN Ta OCHOBHMX BIJIB OKa3iB B apOir-
Paxi, a TaKOXX IPOLIE/yPHMX ACIIEeKTiB IPUITHATTA Ta OJAHHA foKasiB. Jlo-
CITZKyBaHi B 4eTBePTili I/IaBi MMTaHHA TaKOX BK/IIOYAIOTD B cebe Kpurepii
OIliHIOBAHHS JJOKa3iB.

Y xHM3i faeTbcA BceGiuHMIT aHAIi3 IPAaBOBOTO PEryIIOBAHHA JO-
Ka3yBaHHA, P IIbOMY IIPEAMET JOC/I/PKEHHSA POSITIANAETDCA i3 3arajb-
HOTCOPETMYHMX MO3KILiN. [JOCTif>)KeHHA 3acHOBaHEe Ha NOKYMEHTOBAHIl
apOiTpakHill Ta CyToBiil MPaKTHUII.

HesBakaroun Ha Te, 10 MoHorpadis «Teopis i npaxmuxa doxasy-
BAHHS 8 MINCHAPOOHOMY KOMepuitiHomy apbimpaci» Ipu3HAUeHa B IIEPLIY
Yepry [/iAd BUKOPVUCTAaHH:A BYEHUMH, BOHA CTAHOBUTD iHTepeC I INPOKO]
aymuTopil, B TOMY YMC/Ii IPaKTUKIB apOiTpaXKy, CTY/EHTIB, sIKi BUBYAIOTH
IIpaBo, Ta iHIINX 0Ci6, 3alliKaB/IeHVX y PO3BUTKY IIPAaBOBOIO PETy/TIOBAHHSI
IOKa3yBaHHs B MKHapOfHOMY apOiTpaxi.
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Pilkov, Konstantin M. Theory and Practice of Proof in International
Commercial Arbitration. — Kyiv : Osvita Ukrainy, 2016. — 240 pages.

“Theory and Practice of Proofin International Commercial Arbitration’
by Konstantin Pilkov is the first specialized and practically useful analysis of
the evidence problems and the burden of proof in international arbitration
published in Ukraine. This monograph poses a series of key problems of the
law of evidence.

The study is divided into four chapters. Chapter One presents the
preliminary issues concerning the concept of proof in arbitration, purpose
and standard of proof as well as the law applicable to evidentiary matters
and processes of unification of law and evidentiary practice in international
arbitration. Chapter Two focuses on issues that need to be proved in
arbitration (thema probandum). The book is concerned with the proof of law
in international commercial arbitration. The author argues that the contents
of the applicable substantive law need to be ascertained based on the legal
arguments presented by the parties. Thus, the author is an opponent of
application of iura novit curia principle in international arbitration. Chapter
Three is dedicated to the concepts of the burden of proof and the burden of
evidence, as well as the scope of the burden of proof. This is followed by closer
examination of the attributes and major types of evidence in arbitration, as
well as procedural aspects of taking and presenting the evidence. Subjects
discussed in Chapter Four also include criteria of evaluation of evidence.

The book provides thorough analysis of the law of evidence, while
placing the subject within its theoretical context. The study is based on
documented cases of arbitral tribunals and courts.

Although written for scholars Theory and Practice of Proof in
International Commercial Arbitration is of interest to a broad audience,
including arbitration practitioners, students of law, and others interested in
development of rules of evidence in international arbitration.
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