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VY nuceptartiii 3A11ICHEHO KOMIUIEKCHUN HAyKOBO-TEOPETUYHMI aHaNi3 MPUPOIH,
O3HAaK, 3MICTy, ()aKTUYHOTO CKJIaay Ta OCOOJMBOCTEH 3000B’si3aHb 3 HAOYTTS MailiHa
cy0’ekTOM TOCMOmaproBaHHS 0Oe3 mocraTHiX mijactaB. JlocmipkeHHs Tniependadae
BUSIBJICHHS CHIelM(IKK 3aCTOCYBAaHHS HOPM Ipo Oe3mifcTaBHe HAOyTTs MaifHa y cdepi
TOCIOJAPIOBAHHs, IO € aKTyaJlbHHM B CY4YacHHX YMOBaX (YHKIIIOHYBaHHSI
TOCTIOAAPCHKOTO 000POTY, CYTTEBHUX 3MiH Yy MPABOBOMY PETYIIOBaHHI Ta HEOOXiTHOCTI
3a0e3IeueHH s MPaBOBOT BU3HAYEHOCTI IIPH 31MCHEHH] T'OCOAaPChKOT AISTILHOCTI.

Oco6imBoi yBaru HaOyBae UTaHHS OE3MM1ICTAaBHOTO HAOyTTA MaifHa Ccy0’eKTamMu
TOCIIOJIapPIOBaHHS 3 OISy Ha BUKIMKH, MOB’S3aHI 3 MOBHOMACIITA0HOIO BIiMHOIO,
(GYHKIIIOHYBaHHSIM  IMANPUEMCTB B  yMOBax HECTaOUIBHOCTI Ta  IOCTIMHOTO
NepeMileHHs] MaiiHa Y¥ BHUPOOHMYHUX MOTYKHOCTEH, a TAaKOX Y KOHTEKCT! 3aBIaHb
MIOBOEHHOTO €KOHOMIYHOTO BiJIHOBJICHHS Ta CIPABEIJIMBOTO MEPEPO3MOIiITY PeCypCiB y
nporieci BiIOYAOBU KpaiHU. 3pOCTa€ 3HAYCHHS IMPABOBOTO 3a0€3MEUCHHs] MEXaHi3MIB
BPETYJIIOBaHHS MAaiHOBUX BIJHOCHH BIJNOBIIHO JIO €BPONECHCHKUX MPABOBUX
CTaHJIapTiB, 10 € HEOOXITHOK YMOBOIO HAOJM)KEHHS HaIlllOHAJIBHOTO 3aKOHOJABCTBA 10
acquis communautaire B MeXax MpoIlecy €BpoiHTerparii YKpainu.

BceranoBneno, mo 3000B’s3aHHS 3 HaOyTTs MaiiHa 0e3 JTOCTaTHbOI MPaBOBOI
MiJICTaBH € HOPMAaTHBHUM BTIJICHHSIM 3arajibHOIPABOBOTO MPHUHITUITY HEIOMYCTHMOCTI
HENpaBOMIpHOro 30aradeHHs. 3akpiljieHa B CYCHUIbHIM MPaBOCBIIOMOCTI 1/ed MPO
HEJIOMYCTUMICTh 30aradeHHs Oe3 MiJACTaBU 3 YacoM TpaHc(opMyBajacs y BIJIHOCHO
CaMOCTIHY IIPABOBY KaTEropito — CyOIHCTUTYT.

AKIICHTOBaHO yBary Ha OKpE€MHX, HaWOUIbII MOKa30BHX ICTOPUYHUX eTamax



CTaHOBJICHHS Ta PO3BUTKY IPABOBOTO PETYIIOBaHHA 3000B’si3aHb 3 O€3MiICTaBHOTO
HaOyTTs MaifHa, SIKI CHpaBUIM BHU3HAYAJIbHUN BIUIMB Ha (HOpPMYBaHHS CydyacHOTO
MIIX0Ay J0 Ii€l mpaBoBoi kaTeropii. OXOIJIeHO He BCIO ICTOPUYHY PETPOCIECKTHBY, a
JIUIIIE T1 TEePioaH, MO0 MAIOTh KJIFOUOBE 3HAUCHHS /I PO3YMIHHS reHe3W HaOyTTs MaiiHa
cy0’€KTOM TOCToJaploBaHHs 0€3 I0CTaTHIX IMiICTaB.

Y Mexax AMCepTaIiifHOTO OCHIIKCHHS BCTaHOBIEHO, IO TOCHOJapCHKe
3000B’s13aHHA 3 HAOyTTS MaiiHa Cy0’ €KTOM TOCIOAaproBaHHs O€3 JOCTaTHIX MiJCTaB €
HEJIOTOBIPHUM TIPABOBIJHOIIEHHSM, SIKE€ BHUHUKAE MIXK Cy0 €KTaMu TOCIHOJIaprOBaHHS
(ygacHUKaMH TOCHOJAPCHKUX BITHOCHMH) y TpOIECi 3AIMCHEHHS TOCIOAapChKOl
JisIbHOCTI. BOHO CTaHOBUTH OCHOBHY CKJIQJOBY JaHOi Kareropii, BHU3Hauae
00O0B’SI3KOBY TMOBEIHKY CTOPIH 1 COPsIMOBaHE Ha BIAHOBJIEHHSA MalHOBOI c(epu TOro
cy0’€kTa, 3a paxyHOK sKkoro MaiHo Oyrno HaOyre 0e3 mpaBoBux mijactaB. CyTHICTb
JTAHOTO 3000B’s13aHHS NOJIATae B 000B 3Ky MOBEPHYTHU HaOyTe a00 BIIUIKOAYBATH HOTO
BapTICTh 3 151 BITHOBJIEHHSI MalfHOBOTO OajaHCy CTOPIH.

3a pesyabTaramu JOCHIKEHHS ynepuie CHOPMOBAHO MIAXIJ JO0 BHU3HAUYCHHS
3000B’s13aHb 3 HAOyTTs MaiiHa 0e3 JOCTaTHIX MIJACTaB K CYOIHCTHUTYTY B MEXax
IHCTUTYTY HEJIOTOBIpHUX 3000B’s3aHb. KoHcTaToBaHO, 110 y T'ocmomapcbkoMy KOAEKCl
VYkpainu (nam — ['K Ykpainu) (y pegakiii 10 ioro ckacyBaHHs) MOIIOHUN CyOIHCTUTYT
He OyB HOpPMAaruMBHO C(GOPMOBAHUN, a PETyJIIOBAaHHS BIAMOBIIHUX MPABOBITHOCHH
3MIACHIOBAIOCS 32 JOMOMOTO ONAHKETHUX HOpPM, IO HE YTBOPIOBAIM IUIICHOT
cuctemu. BonHouac monoxkeHHs miaBu (nani — i) 83 L{uBUIBHOTO KoJekCy YKpaiHu
(mami — 1K Ykpaian) MiCTSITh B3a€EMOIIOB’sI3aH1 HOPMHU, SIK1 3a0€3ME€UYIOTh PETYIIOBAHHS
BIJIMTOBITHUX MPABOBITHOCHH 32 PaXyHOK MIJKTaJTy3€BOTO PiBHS 3B S3KY.

3’sicoBaHO, IO JJIi BU3HAYEHHS BapTOCTI Oe3miacTaBHO HAOyTOro MaiiHa He
3aBXKIM CJIiJI KePyBaTUCS PHHKOBOIO YW HOMIHAJIBHOIO BapricTio. Hampukian, mpu
BU3HAUEHHI CIPABEIJMBOI KOMIEHCAlli 3a akuii, NpUMYCOBO BHKYIUIEHI B
MIHOPUTAPHOTO aKIliOHEpa, MPIOPUTETHOIO € CaMe CIIPaBEINBA BapTICTh, IKa HAMOUTbIIT
TOYHO Bi0Opaka€ €eKOHOMIUHY I[IHHICTh aKTUBY Ta MOXE HE CITIBIAJATH 3 PUHKOBOIO.

Y poboTi noBeneHo, 10 B yMOBaX, KOJM IOBEPHEHHS MailHa B HaTypl €

dbopMaTbHO MOXKIIUBUM, alie CyMPOBOKYETHCS WOTO 3HEIIHCHHSIM (HAmpUKIa, y pasi



JEMOHTaXy O0JIaHAHHS), TPOIIOBA KOMIICH ALl MAa€ PO3MIIAIATHCS HE SIK BUHSITKOBUH,
a fK HaJeKHUW, €PEKTUBHUN 1 CHOpaBEIMBUI CMOCIO MOHOBJIEHHS MOPYLIEHOTO
IPaBOBOrO CTaHY MOTEPIILIIOI CTOPOHHU.

[IpoananizoBaHO MpaBOBI HACIIIKNA OTPUMAHHA JOXOJY B PE3yJbTaTi MOPYLICHHS
3aKOHOJIAaBCTBA IPO 3aXUCT E€KOHOMIYHOI KOHKYpEHIli, 30KkpeMa y cdepi myOmidyHuX
3aKymniBeib. Bu3HaueHo, 1110 aHTUKOHKYPEHTHA MOBEAIHKA Cy0’ €KTIB TOCIOJAPIOBAHHS Y
TaKUX BUMNAJAKaX NPU3BOAUTH JO BTpPaTh NPABOBUX MIJICTaB Mg 30€peKeHHs
OTPUMAHOTO TPHUOYTKY, IO 3yMOBIIIOE OOOB’SI30K MOro MOBEpPHEHHS SK O€3I1ICTaBHO
HaOyTO1 MaifHOBO1 BUTOAM. 3aCTOCYBAaHHS HOPM LIOAO O€3MiJcTaBHOrO 30arauyeHHs Mpu
OTPUMAaHHI MalHOBOi BUTOAM SIK PE3YJIbTaTy MPaBOMOPYIICHHS y cdepl eKOHOMIYHOI
KOHKYpEHIIli crpusic (OpMYBaHHIO CIPaBEAJIUBOTO PHUHKOBOTO CEpElIOBUINA
€KOHOMIYHO1 pIBHOBArHy.

AKIIEHTOBaHO yBary Ha cnenu@iili mpaBoBOIo CTaTyCy cy0’€KTa rocroJaproBaHHS
y 3000B’sI3aHHAX, MOB’SI3aHMX 13 Oe3MmifcTaBHUM HaOyTTsAM MaitHa. Iligkpecmioernbes,
II0 TOCHOAApChKa TMPAaBOCYO’€KTHICTh BHM3HAya€ MeXl MOro ydacti B TakKHUX
MPaBOBIJHOCUHAX 1 3yMOBIIIOE HEOOX1IHICTh YpaxyBaHHS CHEIialbHOI MPaBO31aTHOCTI
Py BCTAHOBJIGHHI TpaB Ta 000B’s3KiB cTOpiH. Came 1191 OCOONMBICTH BiApi3HSE
BIIMOBIHI 3000B’sI3aHHS BiJ aHAJOTIYHMX MPABOBIIHOCHH 3a ydacTi (Pi3MuHHUX OCIO
a00 cy0’€eKTIB, 1[0 HE 31ACHIOITh TOCIOAAPCHKY A1STIBHICTD.

Po3rnsiHyTO  3aKOHOMABUYO BHM3HAYEHI OOCTAaBUHM HEMOXJIMBOCTI  TIOBEPHEHHS
0e3miIcTaBHO HAOYTOro MaiiHa B HATYypl, BIJIMIOBIIHO J0 MOJIOXKEHb CTarTi (Ham — ct.) 1213
LK Vkpainu. PazoM 13 THM BUCIIOBICHO TPUITYIIICHHS TIPO JOMYCTUMICTh aJIbTEPHATUBHOI
dbopMH  BIJIIIKOYBaHHS — TI€peadi 1HIIIOTO MaifHa, PIBHOILIHHOTO 3a BapTICTIO, IO
Y3TOKY€EThCS 3 3arajlbHAM MPUHLIMIIOM CBOOOIM Y chepi MPUBATHOIO MIPpaBa Ta BIICYTHICTIO
npsiMoi 3a00pOHM Ha TaKHUK CHOCIO BIHOBIICHHSI IOPYIICHUX TIPAB.

VY Mexax po3MeKyBaHHS JETIKTHUX Ta KOHJIUKIIMHMX BHUMOT IMPOAHa130BaHO
poJIb Kareropii BUHU. BcTaHOBIEHO, 10 BOHA HE 3aBXKAU € OOOB’SI3KOBOIO YMOBOIO
MPUTITHEHHS 10 JIEIIKTHOT BiJIMOBIIATLHOCTI. 30KpeMa, BIAMOBIIAIBHICTh MOXKIMBA 1
0e3 BHMHM, HaNPUKIIAJl, MPU 3aMOiSIHHI IIKOIU JHKEPEJIOM IiABUIIEHOT HeOe3nekn abo

MpAaIliBHUKOM CyO’€KTa TrOCHOJapioBaHHS. Y TOCIOMAPCHKUX MPAaBOBIIHOCHHAX YyBara



3MIILIY€ETHCS BIJ JOCTIPKEHHS CyO €KTMBHOI KaTeropii BMHHU JO OLIHKH 3arajbHOi
MOBEAIHKU Cy0’€KTa MO0 HAJIGKHOTO BUKOHAHHS MPUUHATHX Ha ceOe 3000B’s3aHb Ta
BXKUTTSA 3aXO1B I 3a001raHHs HETAaTUBHUM HACII1KAM.

BcraHoBieHo, 1m0 KpuTepiil OIJIATHOCTI HE € YHIBEPCAIbHUM 1 HE MOXKE
CIIYI'yBaTH BU3HAYAJbHUM MPU PO3MEKYBaHHI BIHAMKALIMHUX Ta KOHAUKIIHHUX BUMOT.
HasBHICT,  OIJIATHOTO TPAaBOYMHY HE BHKJIIOYAE MOMKJIMBOCTI  3aCTOCYBaHHS
KOHJIUKLIHHOTO 1THCTPYMEHTApil0 Yy BHIAJKax, KOJIM MaiHO Oyno HaOyTe 3a Mexamu
BIJIMOBITHOTO JOTOBIPHOTO 3000B’s13aHHS. 3a3HAUEHO, 110 cama o co01 BIATIJIATHICTh HE
€ CBITYEHHSIM JOOPOCOBICHOCTI HaOyBaua, 110 Ma€ MPUKJIAJHE 3HAUCHHS AJIs Cy0 €KTIB
TOCIOIapIOBaHHS, IISIIBHICTD SKUX, SIK PABHIIO, TTOB’s3aHa 3 OIJITAaTHUM 001roM MaifHa.

VY Mexax JoCHiIKeHHS 0OTpyHTOBAHO HEMOXKJIMBICTh 3aCTOCYBaHHS MEXaHI3MY
JIBOCTOPOHHBOT pecTutyiii, nepeadadeHoi ct. 216 LK Vkpainu, 10 10r0BOpIiB OpeHIU
Ta cyOopeHIu y pa3i iX HeailcHOCTI (a00 HikdeMHOCTI). JlaHe 3yMOBIEHO creu(iKoro
OpEHIHUX TMPABOBIIHOCHH, y MEXKax SKHX IIepelaHe B KOPHCTYBaHHS MaWHO
CHOXHUBAETHCA 00 BUKOPUCTOBYETHCS Y CHOCIO, 1110 YHEMOMIIUBIIIOE HOTO MOBEPHEHHS
B HaTypi, BOAHOYAC y BHUIAJKaX, KOJM BUKOHAHHS 3000B’A3aHHS 31MCHEHE JIMIIE
OJTHIEIO 31 CTOPiH, TOBEPHEHHS OJICPKAHOTO MaiiHa Mae€ 3IMCHIOBATHCS Ha ITJICTaBl
nonoxeHb 1. 83 IIK Vkpainu, mo perymtoe 3000B’si3aHHS 3 TOBEPHEHHSI MaiiHa,
Ha0yToro 06€3 10CTaTHBOI MPABOBOI MiJCTABH.

Ha migcraBi oTpuMaHUX BHCHOBKIB YOOCKOHANEHO TIPaBOBE PETYIIOBAHHS
JTOCTI/KYBAaHOT — KaTeropli  IUISIXOM  MPOIMO3HINI BHECEHHS JIO0  CIeliaJlbHOTO
3aKOHOJIAaBCTBA TEPEXITHOTO IMEPIoy OKpeMi MoJiokeHHs CT. 175 1 176 ckacoBaHOTO
'K Vkpainu ansa 3a0e3neueHHs HaJISKHOTO BU3HAYEHHS Ta MPABOBOTO PETYIIOBAHHS
BIJINOBIIHUX 3000B’I3aHb.

[IpoananizoBaHO MpPaBOBY MPHUPOLY 3000B’S3aHb, 110 BUHUKAIOTH Y 3B’S3KYy 3
Oe3mijicTaBHUM HaOyTTsIM MaifHa cy0’exkTamu rocnojaaproBanHs. IligkpecieHo, 1o
rOCHOAAPCHKA JISUTbHICTh CYMPOBOKYETHCS BUHUKHEHHSM 3000B’s13aHb, 5IKI TOTPEOYIOTh
HAJICKHOTO HOPMATHUBHOTO BPETYIIIOBAHHS, BIJTIOBITHO 3alPOIIOHOBAHO BHECTH 3MIHU JI0
ct. 2 3akoHy Ykpainu «IIpo 0cOOMMBOCTI PErymtOBaHHS AISUTBHOCTI IOPUAWYHHUX OCIO

OKpEMUX OpraHi3aIliifHO-TpaBoBHX (HOpM y MepexiHuM nepion Ta 00’ €THaAHb IOPUIAUIHUX



oci0», 30KkpeMa, JOMOBHHUTHU ii MOJIOKEHHSIM IIOJ0 MiJICTaB BUHUKHEHHS TOCIOMAPCHKIX
3000B’s13aHb, Y TOMY 4YHCJl BHAcHiIOK HaOyTTs MaiiHa cy0'€ekTa TOCHOAapIOBaHHS
(Y4acHHMKa TOCHOJAPCHKMX BIAHOCHH) 3a PAaXYHOK IHIIOTO TOCHOJAPIOIOYOro CyO’€KTa
(YydgacHUKa rocrolapChKUX BiTHOCHH) O€3 JOCTaTHIX Ha T TiACTaB.

B acnekTi mocusiieHHs MpaBOBOTO 3aXUCTY YYaCHUKIB TOCIOIAPCHKOT0 000pOTY Ta
3 ONIAAYy Ha AaKTyaldbHICTh OINOCEPEAKOBAHOTO MPEACTaBHUIITBA Yy  cdepi
TOCIIOJIapIOBaHHS SIKE€ HOPMAaTHMBHO 3aKpilyiIeHO B MuUTHOMYy Kojekci YKpaiHu,
3allpOIIOHOBAHO  BpEryJIIOBaHHA  HAOyTTs  MailHa IpU  OMNOCEPEAKOBAaHOMY
npencTaBHUUTBI  3akpinutd  Ha piBHI UK Ykpainum 3 ypaxyBaHHSIM MiIXOAiB,
3akpimenux y Draft Common Frame of Reference. Principles, Definitions and Model
Rules of European Private Law (nani — DCFR). 3a3HaueHa iMIuieMeHTalis CIpUsTUME
Y3TOJIKEHHIO HAI[IOHAJILHOTO 3aKOHOJ/IABCTBA 3 €BPONEHCHKUMU MTPABOBUMHU TPATUIIISIMU
Ta MABUIIEHHIO €(DEKTUBHOCTI 3aXUCTY MPaB YYaCHUKIB FOCIOAPCHKOTO 000POTY.

[IpoBenennii MOPIBHIIBHO-IIPABOBUI aHaNI3 3aCBIIYMB K CHUIbHI PUCH, TakK 1
KOHLIETITYyaJIbH1 BIIMIHHOCTI Y TIPaBOBOMY pPEryJlOBaHHI 3000B’s3aHb 3 HaOyTTs MaiiHa
0€3 I0CTaTHIX MiJICTaB y HallIOHAJIBHOMY Ta 3apyO01’KHOMY 3aKOHOJABCTBI. 3arajibHOIO €
17less HapaxXyBaHHS BIJICOTKIB 3 MOMEHTY, KOJIM HaOyBay Ji3HaBcsi a00 MOBUHEH OyB
JI3HATUCA TIPO BIJICYTHICTh MPABOBUX MIACTaB JJisi OTPUMAaHHA MaiiHa, X04a B OKpPEMHUX
MpaBOBHUX cHcTeMax, 30kpema y KBebeky Ta Himepnangax, opieHTUpOM i IHOTO
CIIyT'y€ MOMEHT NpeJ’sIBIIEHHS BUMOTM a00 MOMEHT camoro 30aradeHHs. Po3misHyTo
iaXoau 110 kiacu@ikamii Takux 3000B’d3aHb, 110 0a3ylOThCs Ha XapakTepl y4acTi
CTOpPIH Yy BIJIMOBIJTHUX MPaBOBiIHOCHHAX. KpiM TOTO, BCTAHOBIIEHO MEBHY TUIOJIOTIUHY
CHOPIAHEHICTh MDK KOHAMKIIHHUMH T030BaMH B aHIIIMCBKOMY, HIMELBKOMY,
(dpaHIy3pbKOMY Ta IIOTIAHACHKOMY IpaBi, IO CBIAYUTH MPO HASBHICTH YHI1()IKOBAHUX
OPUHLIMIIB PECTUTYLIi y MeXax €BPONEHChKUX KOHTMHEHTAJIbHUX Ta 3arajbHUX
MIPABOBUX TPATHUIIIN.

[IpoananizoBaHo 3aKOHOJABYl 3MIHU IOAO IIOCHJICHHS TIPABOBOTO 3aXHUCTy
nobpocoBicHoro HalOyBaya. BcraHoBieHO, 10 KpuTepiid J0OpPOCOBICHOCTI Cy0’e€KTa
rOCIO/IapIOBaHHs, K HaOyBaya, BIJIrpae HEOJHAKOBY POJIb Y MEXaHi3MaxX BIHJIWKAIIli Ta

KOHIUKLII. 30KpemMa, y BHIAJKy BIHAMKALIMHOIO 3aXHUCTy caMe J00pOCOBICHICTb



HaOyBada € KIIOYOBUM YMHHHMKOM, SIKW BH3HAYAa€ MOXKJIMBICTh BUTPEOyBaHHS MaifHa 3
YyKOro HE3aKOHHOTO BOJIOZIHHA. BomHOUaC y KOHAMKIIHHUX 3000B’A3aHHIX caM (QakT
JOOPOCOBICHOCTI HE BIUIMBA€E Ha BHUHUKHEHHS OOOB’SI3KY IIOJ0 TOBEPHEHHS
Oe3migcTaBHO HAOyTOTO MaiiHa.

OkpemMo TpOaHaTI30BaHO BHUMAJKH 3aCTOCYBaHHS HOPM IIpo O€3IliICTaBHE
30aradyeHHs SIK JI0JaTKOBOTO I1HCTPYMEHTY /O PECTUTYIIWHUX BHUMOI TpPH BHU3HAHHI
JIOTOBOPY HEMIWCHUM. 3ampoIlOHOBAHO BHKOPHCTOBYBAaTH TEPMIH «JIOJATKOBE», a HE
«JIOTIOMDKHE» 3aCTOCYBaHHS, HAroJIONIYIOUM Ha crerudiri CIiBBITHOIICHHS 3aralbHUX
1 cCHeliaJIbHUX HOPM.

llooanvwozo poszsumky AICTano TBEPIKEHHS, MO0 TMEpexXiJ MaiHa BiJ OMHOTO
Cy0’€KTy TOCMOJApIOBaHHS JO 1HIIOTO 3a BIJICYTHOCTI MPaBOBOI MIJCTaBU HE 3MIHIOE
MPUHAJIEKHOCTI TpaBa BIACHOCTI: BOHO 30€pITacThCsi 3a TMEPBICHUM, 3aKOHHUM
BiIacHUKoM. HaOyBa4 y TakoMy BUTAIKy He HaOyBa€ MOBHOBA)KCHBb BIIACHUKA 1 HE Ma€
3aKOHHUX ITJICTAaB JUISI PO3IMOPSHKEHHS MaifHOM, OCKUIBKH JIMIIE BJIACHUK Ma€ IPaBO
3M1ACHIOBATH MOBHE TOCTIOAAPChKE MaHYBaHHS HAJI PIUYIO.

Po3kputo 0COOAMBOCTI MPAaBOBOTO TMIAXOAY JO OI[IHKM BapTOCTI MaiiHa,
0e3miacTaBHO HAOYTOro Cy0’€KTOM TOCIOAApPIOBaHHS, 3 YypaxyBaHHSM IPaBOBOI
NPUPOAM BIJMOBITHOTO 00’€KTa, OOTPYHTOBAHO, LIO MPU BU3HAYEHHI BapTOCTI MaiiHa,
Ha0yTOro cy0’€KTOM TOCIOAapiOBaHHS 0e3 HaJeKHUX TMPAaBOBUX IMIJACTaB, CIiJ
BpPaxOBYBaTH HE JIMIIIE MICII€ TIEpe/iadl MaiHa BiJl MOTEPIILIOTO OOPKHUKY, a M XapakTep
I[IHU, 110 MOXKE TIIATaTH ACPKaBHOMY peryiatoBaHHIO. [[iATpUMYy€EThCS, 10 y BUTIAIKY
OIIIHKA MaifHa, BHU3HAYEHOTO POJOBHUMH O3HAKaMH, OPIEHTUPOM CIIYI'ye€ PHHKOBA
BapTICTh OJHOPIAHMX TOBApiB, TOMI SIK IMOMO IHAWBIAYyaJIbHO BHU3HAYEHUX abo
YHIKaJIbHUX 00’ €KTIB 3aCTOCOBYETHCS €KCIIEPTHA OLIHKA.

3BepTaEeThCcsl yBara Ha MOABIMHUN XapakTep MaiiHa sk 00’€kTa 3000B’s3aHb Yy
chepi rocrnomaproBaHHs, OAHOYACHO SIK €JIEMEHTY TOCIIOJApChKOro 00OpOTy Ta SIK
IOPUJIMYHO 3HAYYIIOT CKJIaJ0BO1 TOCMOAAPCHKUX MPABOBIAHOCHH.

VY nucepraiii IpoaHa30BaHO CITIBBIIHOIIEHHS 3000B’s3aHh 3 ITOBEPHCHHS
MaifHa, HaOyToro ©0e3 JOCTaTHIX WPaBOBUX IIiJICTaB, 13 3000B’s3aHHSIMU 3

BIIIIKOYBaHHS ImKonu y cdepi rocmomaproBanHs. OOIrpyHTOBaHO, IO, TOMPHU



HAsIBHICTD CIUILHUX O3HAK MK KOHIMKIIMHUMHU Ta AEIIKTHUMU 3000B’sI3aHHIMH, BOHHU
3aJIUIIAI0ThCS CAaMOCTIMHHUMU 3a CBOEIO MPaBOBOIO Mpupoaoto. [ligcTtaBoro AeNiKTHOTO
3000B’s13aHHA BUCTYINA€ MPOTUIPABHE AISHHSA, L0 3aBJA€ IIKOAM, Y TOM Yac sIK Jis
BUHHUKHEHHSI 3000B’Si3aHHsS 3 O€3MiICTaBHOTO 30aradeHHsl JOCTAaTHBO CaMoro (hakty
oJIepKaHHS MalHOBO1 BUTOM O€3 HaJIeXKHOI MPaBoBOi OCHOBH. [Ipu 11bOMy 1O0pUIUYHE
3HAQYEHHsS B KOHJUKIIIHHUX 3000B’s3aHHSAX Mae came (akT MaiHOBOTO 30aradeHHs
OHI€T 0cOOM 3a paxyHOK 1HIIOI, 110 HE MPUTAMAHHO JIEIIKTHUM 3000B’I3aHHAM, Y SIKUX
aKIEHT POOUTHCS Ha (haKT1 3aBAAHHS IITKOJIH.

Po3rnsiHyTO TBEpKEHHS, MO0 BUKIIOYEHHS 3 TEPENIKy MiJCTaB BUHUKHECHHS
rOCIOMAPChKUX 3000B’si3aHh TaKoi MIJACTaBH, SK 3aMOJISHHS IIKOIUW Cy0’€kToM abo
o0 cy0’ekTa rocnogaproBaHHsA, 0coOIMBO 3 omiAny Ha ckacyBaHHs 'K Vkpainu, B
AKOMY 1€ TIOJIOKEHHS Oylio 3akpirjieHe. Bu3HaueHO MOIIJIBHUM  3aKpIIJICHHS
BUYEPITHOTO MepesiKy MiJCTaB BUHUKHEHHS TOCIOIapChKUX 3000B’s13aHb y CT. 2 3aKOHY
Vkpainu (nam — 3Y) «[Ipo ocoOnMBOCTI peryitoBaHHS IsUIBHOCTI IOPUAMYHUX OCIO
OKpPEeMHUX OpTaHi3allliHO-TIPaBOBUX (opM y mepexigHuii mnepiog Ta 00 eaHaHb
IOpUIMYHUX 0C10», 70 SKOTO CHiJ BKIIOUATH SIK HAOyTTs MalHa Cy0’eKTOM
roCroJapioBaHHs 0Oe3 JOCTaTHHOI MPABOBOI MIJACTaBH, TaK 1 3alOMISHHS IIKOIH
cy0’ekToM abo 100 CyO’€KTa TOCMOJApIOBaHHS. 3a3Haue€Ha MPOIO3UILS 3aKPITLIIOE
OCHOBOIIOJIOXKHI1 3acaau (POpMyBaHHS FOCHOIAPCHKUX 3000B’ 13aHb.

VY nucepraiiii po3mMeXOBaHO 3000B’S3aHHS 3 MOBEPHEHHS OE3IMiJCTaBHO HAOYyTOTO
MaiiHa Ta JOTOBipHI 3000B’s3aHHs. JlOBeAEHO, IO KOHAMKIIIHHI HOPMHU PETYIIOOTh
BUTIAJKK HAOYTTS MaiiHa y 3B’S3Ky 3 JIOTOBOPOM, ajie 1032 MEXaMH HOTro HaJeKHOTO
BUKOHaHHS. POo3KpHTO, 110 111 HOPMU 3aCTOCOBYIOTHCS HE ITiJ1 YaC BUKOHAHHS JTOTOBIPHHUX
000B’S3KIB, & KOJIM BUKOHAHHS Ma€ XapakTep, sIKU CylepeyuTh 3MICTY JOTOBOPY.

Pesynbrat  gucepramiitHOro JIOCHIDKEHHS MAarOTh NPHUKJIAJHE 3HAUYCHHS W
MOXKYTh OyTH €()eKTUBHO BUKOPUCTAHI y KIJIbKOX HampsMax:

1)y nHaykoBid cdepi, g NONIMONIEHOrO aHalli3y IpPaBOBOi MNPUPOIU Ta
0COOJIMBOCTENl BUHUKHEHHS TOCIOIAPChbKUX 3000B’sI3aHb y 3B’SI3Ky 3 HaOyTTsIM MaiiHa
0e3 ToCTaTHIX I1JICTaB;

2)y mporieci HOPMOTBOPUYOI MisUTBHOCTI, 3 METOIO BIOCKOHAJICHHS YHHHOTO



3aKOHO/ABCTBA, SKE PETYIIO€ BIIHOCUHU LIOA0 MOBEPHEHHS Ha0yTOro MaiiHa Cy0’€KTOM
TOCIIOJIapIOBaHHS, a TaKOX 3a0e3MEeueHHs] MPABOBOIO 3aXMCTy IHTEPECIB YYaCHUKIB
roCHOJapChKUX IIPABOBI1IHOCHH;

3) y mpaBo3acTOCOBHIN cdepi, I po3poOKH MPaBOBUX IHCTPYMEHTIB, SKi
JIO3BOJISIFOTh  ONEPATUBHO pearyBaTH Ha BUIQJKW O€3MiJCTaBHOTO 30aradeHHs Ta
3a0e3neuyBaTy €(PEeKTUBHUI 3aXUCT MpaBa BIACHOCTI B TOCIOAAPCHKOMY 000pOTI;

4) y HaBYaNBbHOMY IIpOLIECl y MeEXax BHKIAJAHHS TOCIOAAPCHKO-IIPABOBUX
JUCHMIUIIH Ta MOXYTh CIYI'YBaTH OCHOBOIO JUIsl PO3POOKH HaBYAJIbHO-METOJUYHOIO
3a0e3IeueHHs, MIAPYYHUKIB 1 HABYAJIbHUX MOCIOHUKIB Y Taly31 TOCHOAapChKOTO Mpasa.

Kuaro4oBi cioBa: rocniogapcbke mpaBo, 3aXMCT MaWHOBHUX MpaB, 3000B’s3aHHS,
JIOTOBIp, HAOyTTS MaiiHa Oe3 JOCTaTHIX MiJCTaB, 1HAWBIIyaJlbHO BHU3HAYCHE MaMHO,
IopuauYHa 0c00a, Cy0’€KT TOCTIOAapIOBaHHS, KOPIIOPATUBHE YIPAaBIIHHS, TOCIOAAPChKa
JUSTBHICTh, HOPMATUBHUI aKTH, 3aXUCT MpPaB Ta 1HTEPECiB Cy0’€KTIB rOCHOJAapPIOBAaHHS,

CcKacyBaHHs [ ocrionapchKoro Koaekcy YKpaiHu, BOEHHHUM CTaH.

ABSTRACT

A. V. Tkachuk. Property Acquisition of by a Business Entity without Sufficient

Grounds. — Qalifying scientific work on the rights of the manuscript.

Thesis Work for the Degree of Doctor of Philosophy (PhD) in Law, Specialty 081
Law (08 — Law). The Academician F. H. Burchak Scientific Research Institute of

Private Law and Entrepreneurship of National Academy of Legal Sciences of Ukraine,

Kyiv, 2025.

The paper provides a comprehensive scientific and theoretical analysis of the
nature, characteristics, content, actual composition and features of obligations to acquire
assets by a business entity without due cause. The research also includes identifying the
specifics of applying the rules on unjustified acquisition of assets in the economic
sector, which is relevant in the current conditions of economic turnover under martial
law, significant changes in legal regulation and the need to ensure legal certainty in the

conduct of economic activities.



10

The issue of unjustified acquisition of assets by business entities is of particular
importance in view of the challenges associated with full-scale war, the functioning of
enterprises in conditions of instability and constant relocation of assets or production
facilities, as well as in the context of post-war economic recovery and the fair
redistribution of resources in the process of rebuilding the country. The importance of
legal support for mechanisms for the settlement of property relations in accordance with
European legal standards is increasing, which is a necessary condition for bringing
national legislation closer to the acquis communautaire within the framework of
Ukraine’s European integration process.

It has been established that obligations to acquire assets without cause are the
normative embodiment of the general legal principle of the inadmissibility of unjust
enrichment. The idea of the inadmissibility of enrichment without cause, which is firmly
established in public legal consciousness, has over time transformed into a relatively
independent legal category — a sub-institution.

Attention is paid to the most significant historical stages in the formation and
development of legal regulation of obligations arising from unjust enrichment, which
have had a decisive influence on the formation of the modern approach to this legal
category. The historical retrospective does not cover the entire period, but only those
periods that are of key importance for understanding the genesis of the acquisition of
assets by a business entity without due cause.

Within the thesis research, it has been established that a commercial obligation to
acquire assets by a business entity without due cause is a non-contractual legal
relationship that arises between business entities (participants in commercial relations)
in the course of commercial activity. It constitutes the main component of this category,
determines the mandatory behaviour of the parties and is aimed at restoring the property
sector of the entity at whose expense the assets were acquired without legal grounds.
The essence of this obligation lies in the duty to return the acquired assets or
compensate their value in order to restore the property balance of the parties.

Based on the results of the study, an approach to determining obligations to

acquire assets without due cause as a sub-institute within the institute of non-contractual
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obligations was formed for the first time. It has been established that in the Civil Code
of Ukraine (in the revision prior to its repeal), such a sub-institute was not normatively
formed, and the regulation of the relevant legal relations was carried out by means of
blanket rules that did not form a coherent system. At the same time, the provisions of
Chapter 83 of the Civil Code of Ukraine contain interrelated norms that ensure the
regulation of relevant legal relations through inter-sectoral links.

It has been established that the market or nominal value should not always be
used to determine the value of unjustifiably acquired assets. For example, when
determining fair compensation for shares compulsorily purchased from a minority
shareholder, priority is given to fair value, which most accurately reflects the economic
value of the asset and may not coincide with market value.

The paper proves that in circumstances where the return of assets in kind is formally
possible but accompanied by their depreciation (e.g., in the case of dismantling of
equipment), monetary compensation should be considered not as an exceptional but as an
appropriate, effective and fair means of restoring the legal status of the injured party.

The legal consequences of obtaining income as a result of a violation of
legislation on the protection of economic competition, in particular in the sector of
public procurement, have been analysed. It has been determined that anti-competitive
behaviour by business entities in such cases leads to the loss of legal grounds for
retaining the profits obtained, which entails the obligation to return them as unjust
enrichment. The application of rules on unjust enrichment when obtaining property
benefits as a result of an offence in the sector of economic competition contributes to
the formation of a fair market environment and economic balance.

Attention 1s focused on the specific legal status of a business entity in obligations
related to unjust enrichment. It is emphasised that economic legal capacity determines
the limits of its participation in such legal relations and necessitates the consideration of
special legal capacity when establishing the rights and obligations of the parties. It is
this feature that distinguishes the relevant obligations from similar legal relations
involving individuals or entities that do not engage in economic activity.

The circumstances defined by law in which it is impossible to return unjustly
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acquired assets in kind, in accordance with Article 1213 of the Civil Code of Ukraine,
are considered. At the same time, the assumption is made that an alternative form of
compensation is permissible — the transfer of other assets of equal value, which is
consistent with the general principle of freedom in the sector of private law and the
absence of a direct prohibition on such a method of restoring violated rights.

Within the framework of the distinction between tortious and condictio claims,
the role of the category of guilt was analysed. It has been established that it is not
always a prerequisite for tortious liability. In particular, liability is possible even without
guilt, for example, when damage is caused by a source of increased danger or by an
employee of a business entity. In commercial legal relations, the focus is shifting from
the study of the subjective category of fault to the assessment of the general behaviour
of the entity in terms of the proper performance of its obligations and the measures
taken to prevent negative consequences.

It has been established that the criterion of payment is not universal and cannot
serve as a determining factor in distinguishing between vindicatory and condictio
claims. The existence of a transaction for consideration does not preclude the use of
condictio instruments in cases where the assets were acquired outside the relevant
contractual obligation. It is noted that reciprocity in itself is not evidence of the
acquirer’s good faith, which is of practical importance for business entities whose
activities are usually related to the paid circulation of assets.

Within the scope of the study, the impossibility of applying the mechanism of
bilateral restitution provided for in Article 216 of the Civil Code of Ukraine to lease and
sublease agreements in the event of their invalidity (or nullity) is substantiated. This is
due to the specific nature of lease relations, within which the assets transferred for use
are consumed or used in a manner that makes it impossible to return it in kind, while in
cases where the obligation is performed by only one of the parties, the returned assets
shall be returned according to Chapter 83 of the Civil Code of Ukraine, which regulates
obligations to return assets acquired without cause.

Based on the conclusions reached, the legal regulation of the category under study

has been improved by proposing the inclusion of certain provisions of Articles 175 and 176
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of the repealed Civil Code of Ukraine in the special legislation of the transition period to
ensure the proper definition and legal regulation of the relevant obligations.

The legal nature of obligations arising in connection with the unjustified
acquisition of property by business entities has been analysed. It is emphasised that
economic activity is accompanied by the emergence of obligations that require proper
regulatory regulation, and accordingly, it is proposed to amend Article 2 of the Law of
Ukraine On the Peculiarities of Regulating the Activities of Legal Entities of Certain
Forms of Incorporation during the Transition Period and Associations of Legal Entities,
in particular to supplement it with a provision on the grounds for the emergence of
economic obligations, including as a result of the acquisition of assets of a business
entity (participant in economic relations) at the expense of another business entity
(participant in economic relations) without due cause.

In terms of strengthening the legal protection of participants in economic turnover
and given the relevance of indirect representation in the economic sector, which is
enshrined in the Customs Code of Ukraine, it is proposed to regulate the acquisition of
assets in the case of indirect representation at the level of the Civil Code of Ukraine,
taking into account the approaches enshrined in the DCFR. This implementation will
contribute to the harmonisation of national legislation with European legal traditions
and to improving the protection of the rights of participants in economic transactions.

The comparative legal analysis revealed both common features and conceptual
differences in the legal regulation of obligations to acquire assets without due cause in
national and foreign legislation. The general idea is to charge interest from the moment
when the acquirer learned or should have learned about the absence of legal grounds for
obtaining the assets, although in some legal systems, in particular in Quebec and the
Netherlands, the point of reference for this is the moment when the claim is made or the
moment of enrichment itself. Approaches to the classification of such obligations based on
the nature of the parties’ participation in the relevant legal relations are considered. In
addition, a certain typological similarity has been established between condictio claims in
English, German, French and Scottish law, which indicates the existence of unified

principles of restitution within the European continental and common law traditions.
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Legislative changes aimed at strengthening the legal protection of bona fide
acquirers have been analysed. It has been established that the criterion of good faith of
the business entity as the acquirer plays an unequal role in the mechanisms of
vindication and condiction. In particular, in the case of vindication protection, it is the
good faith of the acquirer that is the key factor determining the possibility of reclaiming
assets from unlawful possession by another person. At the same time, in condictio
obligations, the mere fact of good faith does not affect the emergence of an obligation to
return unjustly acquired property.

Cases of application of the rules on unjust enrichment as an additional instrument
to restitution claims when a contract is declared invalid are analysed separately. It is
proposed to use the term ‘additional’ rather than ‘auxiliary’ application, emphasising the
specificity of the relationship between general and special rules.

The assertion that the transfer of assets from one business entity to another in the
absence of a legal basis does not change the ownership of the property: it remains with the
original, lawful owner, has been further developed. In such a case, the acquirer does not
acquire the powers of the owner and has no legal grounds for disposing of the assets, since
only the owner has the right to exercise full economic control over the thing.

The peculiarities of the legal approach to assessing the value of assets
unjustifiably acquired by a business entity are revealed, subject to the legal nature of the
relevant object, and it is justified that when determining the value of assets acquired by
a business entity without proper legal grounds, not only the place of transfer of the
assets from the injured party to the debtor should be taken into account, but also the
nature of the price, which may be subject to state regulation. It is argued that in the case
of valuation of assets determined by generic characteristics, the market value of
homogeneous goods serves as a benchmark, while expert valuation is used for
individually identified or unique objects.

Attention is drawn to the dual nature of asset as an object of obligations in the
economic sector, simultaneously as an element of economic turnover and as a legally
significant component of economic legal relations.

The thesis analyses the relationship between obligations to return property acquired
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without cause and obligations to compensate for damage in the economic sector. It is
argued that, despite the common features between condictio and tortious obligations, they
remain independent in their legal nature. The basis for a tortious obligation is an unlawful
act that causes damage, while for an obligation arising from unjust enrichment, the mere
fact of obtaining a property benefit without due cause is sufficient. At the same time, the
legal significance in condictio obligations lies precisely in the fact of the enrichment of one
person at the expense of another, which is not characteristic of tortious obligations, where
the emphasis is on the fact of causing damage.

The statement regarding the exclusion from the list of grounds for the emergence
of economic obligations of such a ground as causing damage by or to a business entity
has been considered, especially in view of the repeal of the Civil Code of Ukraine, in
which this provision was enshrined. It is considered expedient to enshrine an exhaustive
list of grounds for the emergence of economic obligations in Article 2 of the Law of
Ukraine On the Peculiarities of Regulating the Activities of Legal Entities of Certain
Forms of Incorporation during the Transition Period and Associations of Legal Entities,
which should include both the acquisition of assets by a business entity without due
cause, and the causing of damage by or to a business entity. This proposal establishes
the fundamental principles for the formation of economic obligations.

The thesis distinguishes between obligations to return unjustly acquired assets and
contractual obligations. It has been proven that condictio norms regulate cases of
acquisition of assets in connection with a contract but outside the scope of its proper
performance. It has been revealed that these rules apply not during the performance of
contractual obligations, but when the performance is contrary to the content of the contract.

The results of the thesis research have practical significance and can be
effectively used in several areas:

1)in the scientific sector, for an in-depth analysis of the legal nature and
peculiarities of the emergence of economic obligations in connection with the
acquisition of assets without due cause;

2) in the process of law-making, with a view to improving the applicable laws

governing relations concerning the return of acquired assets by a business entity, as well
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as ensuring legal protection of the interests of participants in commercial legal relations;

3) in the sector of law enforcement, for the development of legal instruments that
allow for a prompt response to cases of unjust enrichment and ensure effective
protection of property rights in economic turnover;

4) in the educational process within the framework of teaching commercial law
disciplines and may serve as a basis for the development of teaching aids, textbooks and
manuals in the field of commercial law.

Keywords: commercial law, protection of property rights, obligations, contract,
acquisition of property without sufficient legal grounds, individually determined
property, legal entity, business entity, corporate governance, economic activity,
normative acts, protection of the rights and interests of business entities, abolition of the

Commercial Code of Ukraine, martial law.
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BCTYII

OOrpyHTYBaHHS BUOOPY TeMHU J0CHiTKeHHA. [cToOprnyHi KOpeHi 3000B’s13aHb 13
0e3MIJCTaBHOTO 30aradeHHsl CAraloTh PUMCHKOIO TMpaBa, /i€ BOHM Majd Ha3By
«condictiones sine causa» (3000B’s13aHHA 0e3 miacTaBu). Tepmin «condictio» MOXOAUTH
BiJ cioBa «condicerey», sike 3a BU3HaUeHHsIM ['as, Ha cTapogaBHIM MOBI O3HA4ae Te K,
110 1 «denuntiare» («ypo4rCTO OTOJIOLIYBATH ).

3000B’s13aHHs ipu HAOYTTI MaiiHa 0€3 TOCTaTHHOI MiJICTABU IPYHTYIOTbCA Ha 17ei
HEJOITYCTUMOCTI HE3aKOHHOTO 30araueHHs. li cyTh c(opMylIbOBaHA Yy BiloMOMYy
Buciosi [lomnonist: «Jure naturae aequum est, neminem cum alterius detrimento, et
injuria fieri locupletiorem» («3riHO 3 MPUPOIHUM MIPABOM CIIPABEAIUBO, 1100 HIXTO HE
CTaBaB OaraTiMM 4epe3 3amojisiHHS IIKOAU Ta 30MTKYy 1HIIOMY»). BapTo 3ayBaxkutw,
o i7es HEIOMyCTHMOCTI HE3aKOHHOTO 30aradyeHHs € OJHIEI0 3 HAWBaKJIUBIIIMX
MIPOSIBIB CIIPaBEJIMBOCTI.

Ines HempumycTUMOCTI O€3MiACTaBHOTO 30aradeHHs, mio Oepe CBil MoYarok i3
PUMCBHKOTO TMPHUBAaTHOTO IIpaBa, 3HAWIIIa CBOE HOPMAaTHBHE BTUICHHA B Cy4aCHOMY
YKpaiHCHKOMY 3aKOHOJAaBCTBI, 30kpeMa y cT. 174 T'K Vkpainu (Ha gaty oro 4YMHHOCTI)
ta 1. 83 LK VYkpainu. 3000B’s13aHHSI 3 MOBEpHEHHsI MaiiHa, HaOyToro 6e3 IOCTaTHIX
MPaBOBUX MiJCTaB (KOHAMKIIIMHI 3000B’s3aHHs), TPAAUIIHHO BUKOHYBAIM (DYHKIIIIO
MPaBOBOTO MEXaHI3MY BIJHOBIICHHS TMOPYIIEHOI0 MAaWHOBOTO CTaHy YYacCHUKIB
IUBIIBHOTO M TOCHOAApChKOro 000poTy. B cyuacHuXx ymMoBax 3a3Haue€Ha KaTeropis
HaOyBae Jenani OIBIIOTO TMPAKTUYHOTO 3HAYEHHs, 110 MIATBEPIKYEThCS 3HAYHOIO
KUIBKICTIO CYAOBHMX pIillleHb, B AKX MPEIMETOM CHOpY € caMe HaOyTTs MaiiHa
Cy0’€KTOM TOCIIOIapIOBaHHs 0€3 JOCTATHIX IiJCTaB.

AKTyanbHICTh TEMU AOCIIIKEHHS 1CTOTHO TIOCHITIOETHCS y 3B’ SI3KY 3 MPUHHATTAM
3V «IIpo 0coOMMBOCTI  pPEryalOBaHHS JISUIBHOCTI IOPUAWYHUX OCIO  OKpeMHx
oprasizauiifHo-rpaBoBux (Hpop™m y nepexiHuid nepio Ta 00’€IHaHb IOPUIUIHUX OCI0»,
akuM  (aKTUYHO 3armovarkoBaHo Tmiporiec ckacyBanHs ['K Vkpainu. 3a3naueHa
Tpanchopmarliss HopMaTuBHOI 6a3u MOTpeOye Meperiamy MiaXoMiB A0 Kiaacudikarii Ta
IOPUJIMYHOI TIPUPOJU TOCTIOAAPCHKUX 3000B’sA3aHb, & TAKOXK YITKOTO BU3HAUYCHHS MICLIS

Ta (QyHKUIA 3000B’s13aHb 13 Oe3miacTaBHOrO HaOyTTS MaliHa y CHUCTEM1 MPaBOBOIO
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pEryaroBaHHs TOCMOJAPCHKUX BITHOCHH.

B Mexax HaBemeHOTO BWINE, OCOONMBOI MPAKTUYHOI 3HAYYHIOCTI HaOyBae
JOCTIKEHHS 3aCTOCYBaHHS HOPM Mpo Oe3mificTaBHE 30arayeHHsl came B TOCIOAAPChKIi
TISUTBHOCTI, SIKa XapaKTEpHU3YETbCSl AKTMBHUM MalHOBUM OOITOM, CKJIQJHICTIO
JIOTOBIPHUX 3B’SA3KIB 1 HEOOXIJHICTIO OMNEPaTUBHOIO BiJHOBJICHHS MOPYIIECHOTO
MaliHOBOTO OajlaHcy MIX CTOpoHamMu. B ymoBax JHMHaMiYHUX 3MIH THPaBOBOTO
CepeoBHINA, BOEHHOTO CTaHy Ta peopraHizaiii TroCloOAapChKOro 3aKOHOJABCTBA
NUTaHHS  €(EeKTUBHOTO  BHUKOPHUCTAHHS  1HCTPYMEHTIB, mepeabadyeHux I 83
LK VYkpainu, nis BperymoBaHHS MPaBOBITHOCHH MK CyO €KTaMH TOCIIOJaprOBaHHS
HaOyBae He JIMIIE TEOPETUYHOTO, a i MPUKIIATHOTO 3HAYCHHS.

AKTyanbHICTh JIOCHIPKEHHSI 3yMOBJIEHA TaKOXX 3MIHaMH Yy IUMBUIBHOMY
3aKOHOJIAaBCTBI MIOJI0 TIOCWJICHHS 3aXHUCTy J0OpOCOBICHOTO HaOyBaua MaifHa, IIIO
0e3nmocepelHbO BIUIMBAE HA 3aCTOCYBaHHS PI3HUX MEXaHI3MIB IMPABOBOTO 3aXUCTY.
3o0kpema, J0OpPOCOBICHICTh HAOyBa€ KJIHOYOBOTO 3HAYEHHSI Y BUPILICHHI MUTaHHS MPO
MOJIMBICTh 3aCTOCYBaHHS BIHAMKAIli $K Ccrnoco0y 3axucTy TMpaB BIACHUKA.
BianoBiniHO, yTOUHEHHS MPaBOBOTO 3MICTY Ta MOMEHTY BUSIBJIEHHS (YU yCBIJOMJICHHS)
BIJICYTHOCTI MPaBOBUX MIACTaB Jig HAOyTTS MaifHa moTpebye MepeoCMUCICHHS
yCTalIeHUX JTOKTPUHAIBHUX TIAXO/IIB 10 BUHUKHEHHS 3000B’sI3aHHS 3 Or0 IOBEpHEHHS
B paMKaX KOHIUKIIMHUX BUMOT.

HeoOxiHICTh JOCHIKEHHS AaHUX 3000B’sA3aHb OCOOJIIMBO aKTyallbHa B yMOBax
30porHoi arpecii pd mnpotu Ykpainu. BiliHa cnpuuMHWIa MacmITabHI TOPYIIECHHS
CTaOUTBHOCTI TOCHOAAPCHKOTO 00ITYy, 30KpeMa 4YHCJICHHI BHUIAJKA BUMYIIEHOTO
3aJIUIICHHA Cy0’€KTaMU TOCIOJApiOBaHHs MailHa Ha NPU(POHTOBUX YU THUMYACOBO
OKYIIOBaHHUX TEPUTOPIAX. B pe3ynbTaTi 1bOro BOHO MOXKE MEPEXOIUTH y BOJOMIHHS Ta
KOPUCTYBaHHS 1HIIMX CyO €KTIB, K HE MAIOTh HA 1€ HAJIC)KHUX MPABOBUX ITiJICTAB, 1110
dbopmye TIATPYHTS ISl BUHUKHEHHS CKJIAJHUX IPABOBUX CHUTYallll, MOB’SI3aHUX 13
Oe3miacTaBHUM 30aradeHHsIM.

VY Ttakux ymoBax 3abe3nedeHHS €(PEKTUBHOTO MEXaHI3My 3axHCTy TIpaB Ta
iHTepeciB cy0’€eKTiB roCIofaploBaHHs HabyBae NPiOPUTETHOTO 3HAYEHHA. MeThes He

JMILE MPO BIAHOBJICHHS TMOPYIIEHOTO MailHOBOro OajlaHCy MK CTOPOHaMH, a ¥ Ipo
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rapaHTyBaHHS Nepe0avyBaHOCTI MPABOBOTO PETYIIOBaHHSA, HEOOXIAHOTO ISl CTAJIOro
¢dyHKIIOHYBaHHS rocnoaapchkoi cdepu. OKpiM 1bOrO, B yMOBax IEpEMIIICHHS
MINPUEMCTB, PyHHYBaHHS 1HQPACTPYKTYypH, BTpATH JTOKYMEHTAIBHOTO IMiATBEPI>KEHHSI
npaBa BIIACHOCTI, 3HUIICHHSA 3ac00iB BHPOOHHUIITBA, OCOOJMBOTO 3HAUEHHS HaOyBae
npaBoBa KBamidikaiis HaOyTTS MaifHa 3a BIJACYTHOCTI MPABOBUX IIJCTaB INIpH
MPOBAIKEHHI CyO’€KTaMU TOCHOJAPIOBAHHS CBOE1 MIsUIBHOCTI. 3a3HAUYECHE aKTyalli3ye
HEOOXIHICTh TPYHTOBHOTO TEOPETHKO-MPAKTUYHOIO JOCTIKEHHS 3000B’sI3aHb, IO
BUHHUKAIOTh Y 3B’SI3KYy 3 HAOYTTsAM MaiiHa Cy0’€KTOM rocrojiaproBaHHs 0€3 JOCTaTHIX Ha
T€ MIiJICTaB, SIK BAXKJIMBOTO 1HCTPYMEHTY BIJIHOBJIICHHS NOPYLICHUX IpaB, 30KpeMa B
YMOBax BOEHHOTO CTaHy Ta MICJISIBOEHHOI B1I0YIOBH €KOHOMIKH.

[HTEHCUMBHI ~ €BpOIHTErpamiiHl  OPOLECH  MIJKPECIIOITh  HEOOXIJIHICTh
3a0e3MeueHHs MPaBOBOT BHU3HAYEHOCTI Ta €(MEKTUBHOCTI MEXaHI3MIB 3aXHCTy IpaB
Cy0’€KTIB TOCTIOAAPCHKOT AISTTLHOCTI, 30KpEMa B 4aCTHH1 3000B’s3aHb, 1110 BUHUKAIOTh Y
3B’SI3Ky 3 HAOyTTsIM MaiiHa 6e3 nocrtarHix mifctaB. CkacyBanHsa 'K Ykpainu ctBoproe
nepeyMOBU JJIsi I€TAJbHOTO JOCIIIHKEHHS MPAaBOBOTO PETYIIOBaHHSA 3000B’s3aHb 3
HaOyTTs MailHa cy0’e€KTaMM TOCHOJApIOBaHHS Ta IMIIEMEHTalli €BpONEHChKUX
CTaHJapTIB 1 MPUHIIUIIB y AaHI# cdepl B HAIlIOHATBHE 3aKOHOJIABCTBO. 3 OIVISAY Ha IIE,
JOCIIIJIKEHHSI 0COOIMBOCTEN BUHMKHEHHS Ta pealii3allii rocnoJapchbkux 3000B’s13aHb 13
HaOyTTd MaiiHa ©€3 JOoCTaTHIX TIJACTaB B YyMOBaxX TrapMOHI3allli yKpaiHCHKOTO
3aKkOHOAAaBCTBa 3 mpaBoMm EBpomeiicbkoro Corozy (mani— €C) HaOyBae Baromoro
3HAYEHHS SIK Y TEOPETUYHIH, TaK 1 B MPAKTUYHIN MJIOLIKUHI.

[lonpu HasBHICTH 3HAYHOTO OOCATY HAayKOBHUX HampalioBaHb Yy cdepi
JOCIIJDKEHHST O€3MMIJCTAaBHOTO 30aradeHHss B MeXaxX IMBUIBHOTO TIpaBa, crenudika
BUHUKHEHHS ¥ peanizaiii BIAMNOBIAHMX 3000B’si3aHb Yy cdepl TOCHoAaprOBaHHS, 3
ypaxyBaHHSIM OCOOQJIMBOTO MPaBOBOTO CTaTyCy CYO’€KTIB TOCIOAAPCHKOi ISIBHOCTI,
J0C1 3aJIMIIAETHCS HEAOCTATHRO MOCHIKCHOW. He MeHII Ba)JIMBHM € 1 TEOpeTHYHE
po3MexXyBaHHsS Oe3MiACTaBHOTO HAOYTTS MailiHa 3 CYMDXHUMHU IIPABOBUMHU KOHCTPYKIIS
— JETIKTaMH, PECTUTYIIIEI0, BIHAUKAIIIEIO Ta JOTOBIPHUMH 3000B’ I3aHHSIMH.

BiACyTHICTh €IMHOI METOIOJIOTIYHOT MO3UINIT B FOPUANYHIN HAYIl 11010 MPABOBOI

MpUPOAN HAOYTTS MaiiHa Cy0’€KTOM TOCIHOJapiOBaHHsS 0€3 JOCTAaTHBOI MiJICTaBH, a
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TAKOXX HEJOCTATHIA pIBEeHb HOPMATMBHOI BHU3HAUEHOCTI Yy BIAMOBIAHIN cdepi
IPABOBITHOCUH, ICTOTHO YCKJIAJHIOIOTH (POpMYyBaHHS €()EKTHMBHOIO MeEXaHI3MYy ix
MPAaBOBOIO peryiatoBaHHA. ToMy o0cCOOIMBOI aKTyallbHOCTI HaOyBa€e KOMILJIEKCHE
JOCIIDKEHHS 3000B’si3aHb, W10 BHUHUKAIOTH MpH HAOyTTI MailHa cyO’ekTOoM
rocrojiapioBaHHsl 0€3 JOCTaTHIX MPaBOBUX IMIACTaB, 3 METOI BHSBJICHHS KIIOYOBHUX
CJIEMCHTIB X MPaBOBOI MPUPOIHN, MEXK 3aCTOCYBaHHS BiJMOBIIHUX HOPM Ta BU3HAYCHHS
iX MICIISI B CHCTEMI TOCIOJAPChKOTO 3aKOHOJABCTBA YKpaiHU.

TeopeTHuHOI0 OCHOBOIO HAyKOBOIO JOCIHIDKEHHS CTaJd Tpall YKpaiHCbKUX
BuUeHMX, 30kpema: H. B. bepexwusik, 1. E. bepectopoi, O. A. bensuesuuy, J[. B. Bo6poBoi,
A.T. bookopoi, O. Il Bixposa, I. M. lonuapoBa, A.b.I'punsaka, C.O. JlemeHko,
b. B. JlepeBsuko, M. M. JIparomepenbkoro,  B. M. Irnarenka, T. C. KiBasoBoi,
H. O. JleBunipkoi, B. C. Makapuyk, /. I. Mansko, B. K. MamytoBa, 1. b. HoBuiipkoro,
O. A. ITinonpuropu,  H. b. [To6isiucekoi,  O. I1. [ToaniepkoBuoro, I B. IlyukoBoi,
I. B. Pomancekoi, B. b. CakconoBa, I. B. Conon, €. O. Xaputonosa, H. C. XaTHIOK,
M. M. Habanenko, O. I. YHertuc, T. 1. HIBuaxkoi, B. C. [llepOunmn.

Sk CBIIUWTH aHAJI3 OCTAHHIX JOCIIKEHb Ta MyOJiKalii, mpodjiemMa mpaBOBOroO
peryatoBaHHsl 3000B’s3aHb Mpu HaAOyTTI MailiHa Ccy0’€KTOM TOCHOJapioBaHHS 0e3
JOCTaTHIX MIJCTaB, € aKTyaJbHOIO y c(epi rocnogapchbkux mnpaBoBigHOCUH. [IpoTe
MPEIMETOM OKPEMOTO HAyKOBOTO JIOCHIHPKCHHS IaHa KaTeropis He BUCTYIAIA.

[ocromapebka MisUTBHICTH WHAMIYHA, KOMIUIEKCHA Ta KOHKypeHTHA. [lutanHs
peryitoBaHHs HaOyTTs MaiiHa Ccy0’€KTOM TOCHOJapioBaHHs 0€3 JOCTaTHIX MiJACTaB €
BXJIMBUM AaCTEKTOM, OCKITbKH 3a0€3MEeUeHHsS HAJICKHHX Ta IMBUII30BAHUX YMOB
rocrogapioBanHsl (popmye HamexHe (YyHKIIOHYBAaHHS Ta PO3BUTOK KOMEPIIIHHOT
IISUIBHOCTI SIK TaKoOI.

BigcyTHICTh 4iITKOT JOKTPUHAIHHOI BHU3HAYEHOCTI Ta Y3TOIKEHOTO MIIXOMy 0
IIPaBOBOTO PETYTIOBAHHS 3000B’s3aHb, 1[0 BUHUKAIOTH y 3B’SA3Ky 3 HAOyTTAM MaiiHa
cy0’eKkTamMu rocrojiaproBaHHs 0€3 JI0CTAaTHIX MPABOBUX IIIJICTaB, 3yMOBJIIOE MOTPeOy Y
NOTIUOJICHOMY JIOCII/KEHHI 1IOTO TMPaBOBOTO SBUINA, OKPECICHHI HOBUX BEKTOPIB
HOTO MPaKTHYHOTO 3aCTOCYBAaHHS Ta B3a€EMO3B’SI3KYy 3 IHIIUMH MEXaHI3MaMH 3aXHUCTY

MaiHOBHX IIPAB.
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3B’A30K po0OTH 3 HAYKOBHMH NPOrpamMaMi, IVIAHAMH, TEMaMH, TPAHTAMM.
Jluceprariiiine IOCTIIHPKEHHS] BHUKOHYBajocsi B Mexax Temu «lIpaBoBe 3a0e3meueHHs
PUHKOBHX BIJHOCHH B yMOBaX TrpomajasHcbkoro cycniabetBay (Ne 0118U003068),
«[IpaBoBe 3a0e3medyeHHs PUHKOBUX BIIHOCMH B  YMOBAaX  €BpOIHTErparii»
(Ne 0123U100002).

Merta i 3aBgaHHsl AOCTiXKeHHs. MeTa HaAyKOBOTO JOCIHIKCHHS TOJSATAE Yy
pO3p0o01Il TEOPETUYHHX 3acajl MPABOBOIO PETyIIOBaHHS 3000B's13aHb NIpHU HAOYTTI MaiiHa
Cy0’€KTOM TOCTHOJapioBaHHs 0€3 JOCTaTHIX MIJCTaB, a TAKOXXK BU3HAUCHHS TEPCIICKTUB
IIPABOBOT'O PEryJIOBaHHS KOHIUKIIMHUX 3000B’s13aHb y 3a3HaueH1i cdepi.

Jist  TOCSATHEHHST METH JTUCEPTAIlifHOTO JOCHTIKEHHS OyJ0 MOCTaBIEHO
/HACTYTIH1 3aBJIaHHS:

— OXapaKTepu3yBaTH OCHOBHI ICTOpPUYHI €Tamu PO3BUTKY Kareropii HaOyTTs
MaiiHa 0e3 JOCTaTHIX ITIACTaB;

— IOCHIAUTH TIOHSTTS TOCHOJAPCHKOTO 3000B’s3aHHS SIK CKJIQJ0BOi HaOyTTS
MaiiHa 0e3 JOCTaTHIX ITACTAaB;

— BU3HAYUTU CTPYKTYpPHY XapakTEpUCTHUKYy 3000B’si3aHb 3 0€3MiACTaBHOTO
30araycHHS;

— OKPECJINTH CTaH HAyKOBOI PO3pPOOKH Ta PE3epBH ISl BIOCKOHAJICHHS HAOyTTS
MaifHa Cy0’€KTOM TOCIIOiaprOBaHHs 0€3 JOCTaTHIX IT1JICTAaB,;

— MpoaHayi3yBaTu 3MICT 3000B’si3aHb Mpu HaAOyTTI MaiiHa Cy0’€KTOM
roCIoIapIoBaHHs 0€3 JOCTaTHIX MiJICTAB, 13 YPaXyBaHHSIM €BPOIHTETrpaLIiHUX IPOLECIB
Ta (HOPMYITIOBAaHHSM MPOTIO3UIIN yIOCKOHAJIEHHS X MPaBOBOTO PETYIIOBAHHS.

— po3kpuTd  GaKTUYHUK  CKJaJ  3000B’s3aHb npu  HaOyTTI  MaiiHa
cy0’€KTOM TrocrofaproBaHHs 0€3 JTOCTAaTHIX MiJCTaB Ta BUSHAYUTHU CYO €KT Ta 00’ €KT
ITaHuX 3000B’s13aHE.

— IOCHIAUTH PI3HOBUIM HAOYTTS MaiiHa 0€3 JOCTaTHIX MMiJCTaB 1 3000B’s13aHb, K1
BHHHUKAIOTh BHACHIJOK HOTO 31MCHEHHS,

— OXapaKTepU3yBaTH CIIBBIHOIIEHHS BUMOTH PO MOBEPHEHHS MaitHa BHACIIIOK
Horo HaOyTTss 0€3 JOCTaTHIX MiJCTaB 3 BUMOTaMH MPO BIAIIKOAYBaHHS IIKOIU; 3

BUMOTaMU IIPO BUTPeOyBaHHS MaiiHa BIACHUKOM 13 UY>KOTO HE3aKOHHOTO BOJIOJIHHS; 3
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BUMOTaMH 3a JJOTOBIpPHUMH 3000B’I3aHHSAMU.

06 ’ckmom 0ocnioxcenHs € CyCHUIbHI BITHOCMHM $IKI BUHUKAIOTh MpU HAOYTTI
MaifHa Cy0’€KTOM rOCIIOlaproBaHHs 0€3 JOCTaTHIX IT1JICTaB.

Ilpeomemom oOocniodcenus € HAOyTTd MaliHa Cy0’€KTOM TOCIOAApIOBaHHS 0Oe€3
JTOCTaTHIX IT1ICTAaB.

Metomn nociaimkenHsi. /[ eheKTMBHOTO BUKOHAHHS TMOCTaBICHUX 3aBIaHb
BUKOPUCTAHO KOMIUJIEKC 3arajbHOHAyKOBHX Ta CIELiadbHUX METOIB, BUOIp SKHUX
3YyMOBJICHO MPEIMETOM, METOI0, Ta 00 €KTOM JOCIIKeHHS. BUKOpUCTaHHS 1CTOPHUKO-
PABOBOTO METOY JO3BOJIMIIO 3M1MCHUTHU OIVIS T4 OXapaKTepU3yBaTH OKPEMI KIIFOYOBI
eTarny po3BUTKY HAOyTTs MaiiHa 0e3 mocTtaTHixX mijactas (migposain 1.1). 3actocyBaHHs
METO/IIB aHaJII3y Ta CUHTE3Yy J1aJl0 MOXJIMBICTh JOCIIAUTH TOCIOAAPChKe 30008’ I3aHHS
K CKJagoBy Oe3mifcTaBHOro HaOyTTs MaiiHa Cy0’€KTOM TOCHOJapIOBaHHS;
MpoaHasIizyBaTH IMOIEpeHl HAyKOB1 HaMpaIllOBaHHS, sIKI CTaJIl OCHOBOIO JIOCIIIKEHHSI
(migpozminm 1.2, 1.3, 1.4); oxapakrepuszyBaTH €JeMEHTH HaOyTTs MaiiHa cy0 €KTOM
rocrojapoBaHHs 0e3 JOCTaTHIX MiJACTaB Ta BCTAHOBUTH B3a€EMO3B’SI3KHM MK HUMH
(mippozminm 2.1, 2.2, 2.3).

[epMmeHeBTMUHMI METOA JaB 3MOTY IHTEPIPETYBaTH TEKCTH HAYKOBHUX
JTOCTIKEHBb Y cepl MPaBOBOTO PETYIIOBaHHS HAOyTTS MaliHa 0€3 I0CTaTHIX MiJCTaB, a
TaKOXK OKPECIIUTH 3B’ SI3KM M1 MOJIOKEHHAMH, SIKI MOSICHIOIOTh 3MICT OKPEMHX TEPMIHIB
Ta TOJIOKEHHSAMH, K1 MIATal0Th JOCHIDKEHH0. [le cpusiio HaleKHOMY PO3KPHUTTIO
MPaBOBOIO 3MICTYy Ta Yy3arajdbHEHHIO C(HOPMYIbOBAHMX Yy AUCEPTALIMHIA pOOOTI
nosoxkeHsb (miapos3gin 1.1, 2.1, 2.3, 2.4).

3actocyBaHHs (POPMATHHO-IOPUIAIHOTO METOAY JO3BOJIHIIO C(HOPMOBATH BIIACHI
MPOTO3HUIIIT OJI0 BAOCKOHAJIIEHHS 1ICHYIOYOIO MOHATIMHO- KaTeropiajibHOTO arapary y
chepi HaOyTTss MaiiHa Cy0’€KTOM TOCIOJApIOBaHHS 03 JOCTaTHIX MIiACTaB
(migposzminu 1.2,2.1). XapakTepucTuka 3MICTY Ta CKJIaJJOBUX HAOYTTs MaiiHa cy0’€KTOM
rocrnojiaproBaHHs 0€3 JOCTaTHIX MiJACTaB JOCIIIHKYBalach 13 3aCTOCYBAaHHSIM METOIY
aHami3y 1 CHHTE3y, II0 HaJajl0 MOXJHMBICTh BCTAaHOBUTHU CKJIAJIOBI JOCIIKYBaHOT
KaTeropii, BUBHAYNUTH B3a€EMO3B’I3KU OKPEMUX €JIeMEHTIB (miapo3ainu 2.1,2.2,2.3)).

3a AOIIOMOTI'OX0 BHKOPHUCTAHHA HOpiBHHJ’IBHO-HpaBOBOFO MCTOHAY BCTAHOBJICHO
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CHUIbHI Ta BIAMIHHI PHUCH pPI3HOBUAIB HaOyTTs MaiiHa Oe3 JOCTaTHIX IMIiJACTaB i
3000B’513aHb, SIKI BUHHUKAIOTh BHACHIJOK HOTo 31MCHEHHS, CHIBCTAaBIEHO IPAaBOBi
CHUCTEM PI3HUX KpaiH I0JI0 MPABOBOTO PEKMUMY HAOYTTs MaifHa 0e3 JOCTaTHIX IiCTaB
(migposnimu 2.1,2.4).

CHCTEMHO-CTPYKTYpHUH METOJl J1aB MOXJIMBICTH JOCIIIUTH HAOyTTd MailHa
Cy0’€KTOM TOCHOJapioBaHHsI O€3 JOCTaTHIX MIJCTaB SK CKJaJHE KOMIUJICKCHE SIBUIIE;
BCTAHOBUTH CIIIBBIJHOILIEHHS! BUMOTH PO MOBEPHEHHS MaliHa BHACIIJOK HOro HaOyTTs
0e3 JoCTaTHIX MiJACTaB 3 BHMOTaMHM IIPO BIJIIKOAYBAaHHS IIKOAW, BHMOTaMU IIPO
BUTpeOyBaHHS MailHa BIAaCHUKOM 13 Uy>KOTO HE3aKOHHOTO BOJIOJIIHHS Ta BUMOTaMH 3a
JIOTOBIpHUMHU 3000B’s13aHHAMHM (migpo3aim 3.1, 3.2, 3.3).

3 BHUKOPHCTaHHSAM METOIy TPaBOBOTO  MOJEIIOBaHHA  C(OPMYIHOBAHO
ONTUMAaJbHI pEKOMEHJAlll ILIOJ0 YIOCKOHAJIEHHS YMHHOTO 3aKOHOJABCTBa y cdepi
HaOyTTd MaifHa Ccy0’€KTOM TOCHoJapioBaHHs O3 JOCTaTHIX MiJACTaB B YKpaiHi
(miapozmimm 1.2, 2.1).

HaykoBa HOBM3Ha oTpUMaHUX pe3yabTariB. JlucepTallis € OAHUM 13 MEpPIINX B
VYkpaiHi KOMIUIEKCHUX HAyKOBUX JIOCIIIKEHb, MPUCBIYCHUX MPABOBOMY PETYITIOBAHHIO
HaOyTTs MaiiHa Cy0’€KTOM TIOCIOJapioBaHHS 0Oe3 [OCTaTHIX MpPaBOBUX MiAcTaB. Y
Mekax poOOTH MpoaHai30BaHO HOPMH YMHHOTO 3aKOHOJABCTBA, 30KpEMa MOJIOKEHHS
LK VYkpainu, sKi peryaolTh 3000B’s3aHHS 3 O€3MIACTaBHOrO 30arayeHHs, 3
ypaxyBaHHSIM OCOOIMBOCTEH y4acTi cy0’€KTiB TOCIOAAPIOBAHHS B MAHHOBOMY OOITY.

Jluceprariiiine TOCITIKEHHs 30CepeKeHe Ha BUSBICHHI MPABOBOI MPHUPOIU Ta
ocobmuBOCTE 3000B’43aHb 3 HAOYTTS MaiiHa 0€3 JOCTATHIX MiJCTaB y TOCMOJAPChKUX
MPaBOBITHOCUHAX. Y pe3ylbTaTi JAOCHIKEHHS CHOPMYIbOBAHO HU3KY TCOPETUYHHX 1
NPUKIATHUX BUCHOBKIB, IO MOXYTh OYyTH BHKOPHCTaHI /JIs BIOCKOHAJICHHS
HOpPMaTUBHO-IIPAaBOBOTO PETYJIIOBaHHS Ta MiABUILEHHS €(EKTUBHOCTI 3aCTOCYBaHHS
MOJIOXKEHB PO Oe3MmijcTaBHE 30arayeHHs y rocogapChbKii AisTIbHOCTI.

OCHOBHI 3 HUX TaKi:

ynepuie:

1. copMynbOBaHO BHCHOBOK MpPO T€, IO MPABOBE PETYJIIOBaHHA HAOyTTs MaiiHa

Cy0’€KTOM TOCIIO/IApIOBaHHS 0€3 J0CTaTHIX MPaBOBHUX IiACTAaB 3MIMCHIOETHCS HAa OCHOBI
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MDKTalTy3eBOrO PIBHA 3B’SI3KY IUIIXOM 3acToCyBaHHA mojokeHb r1. 83 LK Vkpainu.
Brepiie oOrpyHTOBaHO AOIUIBHICTE BHOKPEMJICHHS 3a3HAYEHUMX HOPM Yy CaMOCTIMHUI
CYOIHCTUTYT y MeXaX 1HCTUTYTY HEIOTOBIPHUX 3000B’s13aHb. OCKUIbKHM 3000B’s13aHHS, 1110
BUHUKAIOTh YHACHIJOK OE3MMIJCTABHOTO 30arayeHHs, € PI3HOBUAOM HEIOTOBIPHHUX
3000B’s13aHb, TO BIJMOBIJHI HOPMHU JIOT1YHO KJIACH(DIKYIOThCSA K CyOIHCTUTYT, TOOTO SIK
CTPYKTYPHO BiJJOKpEMJICHa YacTHHA TIPABOBOTO IHCTHUTYTY, IO 3a0e3leuye MpaBoOBE
PETYIIIOBaHHS OKPEMOi KaTeropii CyCHUTbHMX BITHOCHH Yy MEXKAax 3arajibHOrO 1HCTHUTYTY.
Busnaueno, mo y I'K Ykpainu (y penakiiii 10 #oro ckacyBaHHs) MOAIOHUN CyOIHCTUTYT HE
OyB HOpPMaTHBHO C(OpPMOBaHMIA, a PETYIIOBAaHHS BUIMOBIAHUX IPABOBIIHOCHH
3MIACHIOBAJIOCS 32 JJOTIOMOTORO OJIAHKETHUX HOPM, 1110 HE YTBOPIOBAJIH ITLTICHOT CHCTEMH;

2. 0OTpYHTOBAHO, 1110 MPU BU3HAYEHH1 BapTOCTI MaiiHa, Oe3miJcTaBHO HaOyTOTro
Cy0’€KTOM TOCTIOAApIOBaHHS, 30KpeMa y pasi HeIOIIaTh MIHOPUTAPHOMY aKI[IOHEPY i
yac MPUMYCOBOTO BUKYITY aKI[ii, pyHKOBa (OipKoBa) a00 HOMIHAJIbHA I[1HA HE 3aBXK]IU €
HAJIeKHUM KpuTepieM. J[oBeZeHO, IO CIIPAaBETMBOIO KOMIICHCAIIIEI0 Yy TAKMX BHUITaIKaX
Ma€ BU3HABATHUCS CaMe€ CITpaBEeIJIMBAa BapTICTh akKIliid, sSika OUTBII TOYHO BiIOOpa)kae
iXHIO pealibHy €KOHOMIYHY IIHHICTb, HE3QJIE’KHO B1J1 JIIKBIJHOCTI HA (DOHAOBOMY PHHKY,
1 3a0e3neuye eEeKTUBHHM 3aXHUCT MPAB MIHOPUTAPHUX AKI[IOHEPIB;

3. apryMeHTOBaHO, 110 y BHUIIaJIKax O€3MiJICTaBHOrO HAOyTTsS MaifHa cy0’€KTOM
rOCMOJIapIOBaHHA, KOJIM 00 €KTH 3000B’s3aHb MarOTh BUPOOHHMYE a00 TrOCHOJAapCHKE
NPU3HAYCHHS, TOBEPHEHHS MaliHa B HATypl HE 3aBKIU € €(EeKTHBHUM CIOCOOOM
3aXHUCTy. 3 ypaxyBaHHSM MOXKJIMBOIO 3HEIIHCHHS MaiHa Tij] 4ac HOro mepeMilleHHs
ab0 NEeMOHTaXy, MPIOPUTETHUM Ma€ BU3HABATHUCS BIAIIKOAYBAaHHS HOTO BapTOCTI SIK
HAJICKHUM, COpaBeluBUi Ta edeKTUBHUN 3aci0 BIAHOBICHHS TMOPYIICHUX TMIpaB
NOTEPIILIIOl CTOPOHH;

4. 3p00eHO BUCHOBOK, 110 IIPU BHUPILICHHI NUTaHb HAOyTTs MaiiHa Cy0’€KTOM
rocroJilaproBaHHs 0€3 JOCTAaTHIX MiACTaB, BIJIIIKOyBaHHS BapTOCTI TAKOTO MaiHa Mae
po3msAaTucs He SIK KpalHid, a K HaJeXHUH, epeKTUBHUN Ta ClpaBeIMBUN CrOCiO
BIJIHOBJICHHSI TMOPYIIEHOTO IPABOBOTO CTAHOBHIINA, OCKUIBKH OCOOJUBICTIO 00’ €KTIB
BI/IMOBIHUX 3000B’s13aHb, SK MPaBWIO, € T€, III0 BOHM MalTh BUPOOHWYE abO 1HIIE

GbyHKITIOHATBHE TIPU3HAYCHHS Y TOCIOAAPCHKIN MIsITBHOCTI. BiamoBigHO, HE3BAKAKOUU
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Ha (paKTUYHY MOXKJIMBICTh NMOBEPHEHHS aHOTO MaiiHa B HaTypi, mepeMilieHHs abo
JEMOHTaXX TaKUX O00’€KTIB MOXKE MPHU3BECTU O iX 3HEI[IHEHHS], 10 YHEMOXJIUBIIOE
MIOBHE Ta aJICKBATHE BiHOBJICHHS CIPABEIJINBOCTI;

5. apryMEeHTOBaHO, IO MOPYIICHHS 3aKOHOMABCTBA IMPO 3aXUCT EKOHOMIYHOI
KOHKYpEHIlli, 30kpeMa y cdepl myOmiyHUX 3aKyIiBeslb, MOXXE BHCTYIATH OKPEMOIO
IOpUJIMYHOIO MIACTaBOIO JIJII 3aCTOCYBAHHS IOJIOKEHb TMPO 3000B’sI3aHHS 3 HAOYTTS
MmaitHa Oe3 JocTaTHiX miacTaB. JloBeneHo, o0 OTpuMaHHs Cy0’€KTOM TOCHOJapIOBAHHS
npuOyTKy  BHACHIIOK  TOCIOAAPCHKOTO  MPABOMOPYLIEHHS,  MOB’SI3aHOTO 3
AHTUKOHKYPEHTHOIO TIOBEIIHKOIO, CIPHUYMHSIE BTpPaTy MPABOBOTO TMIATPYHTS IS
30epekeHHs] TaKoi BUTOAM Ta 3YMOBIIIO€ BUHUKHEHHS OOOB’SI3KY 3 ii NMOBEpPHEHHS SIK
0e3I11/IcCTaBHO HA0YTOT;

6. PO3LMIUPEHO MeX1 TPaJAUWLIHHOTO MIAXOAY 10 CHOCOOIB BiAIIKOAYBAaHHS Y
3000B’s13aHHAX 3 HAOyTTS MaliHa Cy0’€KTOM TroCIIOlaproBaHHs 0e3 JOCTaTHIX IiJICTaB
IIUISIXOM BHCJIOBJICHHS OOTPYHTOBAHOTO TMPHUITYIICHHS TIPO MOXKJIHUBICTH 3aMiCTh
IPOIIOBOI KOMITEHCAIIIT MepeaaBaTi MOTEPIIiA CTOPOHI 1HINE MAaHO, pIBHO3HAYHE 3a
BapTICTIO, 1[0 BIJMOBIJA€ 3araJilbHOMPABOBOMY MNPHUHIIUITY, 3T1IHO 3 SIKUM J03BOJIEHO
BCE, 110 MPSIMO HE 3a00POHEHO 3aKOHOM;

7. BU3HAYCHO, IO KaTeropiss BUHU Ma€ CYTTEBE 3HAUCHHS JJII PO3MEKYBaHHS
JNETIKTHUX 1 KOHAMKI[IMHUX BUMOI, MPOTE HE 3aBKAU € O0OB’SI3KOBOIO YMOBOIO IS
MPUTITHEHHS 10 JIETIKTHOT BiAMOBIAATBHOCTI, 30KpEMa y BHUIAJIKaX 3arlOMIsTHHS KON
JKEPEJIOM IMiABUIIEHOT HeOe3nmeku ab0o MpalliBHUKOM CYO’€KTa TOCIOAaprOBaHHS. Y
JUcepTaIliiHii poOOTI aKIEHTOBAHO, IO B MeXaX TOCIOAAPCHKUX MPABOBITHOCHUH
OIlIHKA TIOBEAIHKUA caMe CyO’€KTa TOCIOJIapIOBAHHS Ma€ TPYHTYBATHUCA HE HA aHai3l
Cy0’€KTUBHOT BHHHU, a Ha 3’sCyBaHHI 00 €KTMBHMX OOCTaBHH, 30KpeMa HaJIeKHOIO
BUKOHAHHS 3000B’si3aHb, JOTPUMAaHHS 3alMOODKHUX 3aXOiB Ta 3a0e3leueHHs
CTabUIBbHOCTI MaHOBOTO 00Iry;

8. chopMoBaHO TMOJOXKEHHS, 1O Yy cdepi 3000B’s3aHb, TMOB’SI3aHUX 3
0e3miacTaBHUM HAaOyTTSM MaiHa, Cy0’€KT TOCHOJApIOBaHHS BOJOIIE OCOOIUBUM
IIPaBOBUM  CTarycoM, SIKMA  BUMAara€e BpaxyBaHHsS  MOI0  TOCIIOAAPCHKOI

paBOCyO’€EKTHOCTI TIpU KBamidikaili BiAMOBITHUX TPaBOBIAHOCHH. Bu3HaueHo, 110
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crelfiajgbHa TMPABO3JATHICTh TAKOTO Cy0’€KTa BKIIIOYA€ KOHKPETHHM oOcCsAr mpaB i
000B’sI3KIB, 110 BIJMOBIAAIOTH IUIAM Ta 3aBAAHHAM HOTO JISUIBHOCTI Y TOCMOJAPChKiit
cepi. 3a3HaueHoO, IO MPABO3AATHICTH OYTH CTOPOHOIO TOCIOIAPCHKOTO 3000B’3aHHS,
MOB’S13aHOTO 3 HAOYTTAM MaifHa Oe3 HaJeKHUX MiJCTaB, BAHUKAE 3 MOMEHTY HaOyTTS
rOCIoJapChKO1 TPaBOCYO’ €KTHOCTI;

9. OOrpyHTOBaHO, IO KpHUTEpPi OIUIATHOCTI HE € YHIBEpCaJIbHUM abo
BU3HAYAJIBHUM JUJIs1 PO3MEKYBaHHS BIHIUKALIHHUX 1 KOHAUKIIHHUX BUMOT. Bu3HaueHo,
0 JJi1 CyO’€KTIB TOCHOJApPIOBAHHS, ISUIBHICTh SKUX 37e01IbIIOT0 TOB’s3aHa 3
OIJIATHOIO TepeAadyero MailiHa, HAasBHICTh OIUIATHOTO MPaBOYMHY HE BHKIIOYAE
MOYKJIMBOCTI 3aCTOCYBaHHSl KOHAMKIIIITHOI BUMOTM Yy BUINaAKax HaOyTTsS MaliHa mo3a
MeKaMH TPaBOBOTO 3B’SI3KY, 1[0 BUHHUKAE 3a BIAMOBIIHUM JOTOBOpOM. BcTaHoBieHo,
10 (aKT OIJIATHOCTI caM 1Mo co01 He CBIAYUTH PO T0OPOCOBICHICTh HAOyBaua, 10 Mae
0COOJIMBE 3HAUCHHS B YMOBaX T'OCIOAAPCHKOTO 00Iry;

10. 3po0sieHO BUCHOBOK PO HEMOXIIUBICTH 3aCTOCYBAaHHSI IBOCTOPOHHBOI PECTUTYIIII,
niepenodadenoi ct. 216 LK Ykpainu, 10 J0roBopiB OpeH/IM Ta CyOOpEH TN Y pasi iX HeAIHCHOCTI
(200 HIKYEMHOCT1). APryMEHTOBaHO, 1110 OCOOMBICTIO MPEMETa TAKUX JOTOBOPIB € Tiepeiada
MallHa y KOPHUCTYBaHHS 3 HOTo MOJAJbLUIMM CIOKMBAHHSIM a00 eKCIUTyaTalli€ro, Mo
YHEMOXKJTBITFOE HAJIGXKHE TIOBEPHEHHST OTPUMaHOT0. BogHOUAC y BUTIaIKaX, KON BUKOHAHHS
3000B’s13aHHS 3AIMCHEHO JIMILIE OIHIEIO0 CTOPOHOIO, 3alpPONOHOBAHO BUPINITYBATH MHUTAHHS
NOBEPHEHHS OTPUMAaHOIO MalHa 3a 3arajlbHAMHM TpaBWIaMd Tpo 3000B’sS3aHHSA 3

Oe3miacTaBHOrO HAOYyTTS, ependadueHnmu 1. 83 LK Yipainu.

Yoockouaneno:

11. miaxonu 10 MPaBOBOIO PETYIIOBAHHS TOCMOAAPCHKUX 3000B’S3aHb ILISIXOM
OOTpYHTYBaHHSI HEOOX1THOCTI BHECEHHS 3MiH JO YHHHOTO 3aKOHOJABCTBA, 30KpeMa Ji0
cT. 2 3Y «lIpo 0coOMMBOCTI PETyIIOBaHHS MiSJIBHOCTI IOPUIWYHUX OCIO OKpEeMHX
oprasizaiiifHo-mpaBoBuX (HopMm y mepexiHuii nepio Ta 00’ €THaHb IOPUIUIHUX 0CI0»,
IUIIXOM JIOTIOBHEHHS ii TOJIOKCHHSIMH, III0 HOPMAaTHUBHO 3aKpIIUIIOIOTh MEXaHI3MU
BUHHUKHEHHS TOCTIOAPChKUX 3000B’s13aHb, BKIIOYAIOUM BUIAAKHA HAOYTTS MailHA OJHUM
Cy0’€KTOM TOCTOAaproBaHHs (Y4aCHUKOM TOCIOJAPChKUX BITHOCHH) 32 PaXyHOK 1HIIIOTO

0€3 1oCTaTHIX MPAaBOBUX I11/ICTAB;
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12. 00rpyHTOBaHO JOIUIBHICTh BKJIFOYEHHS OKPEMHX TOJOKeHb CT. 175 ta 176
ckacoBaHoro ['K Vkpainu 10 3Y «lIpo 0coOmmBOCTI perymoBaHHs ALSUIBHOCTI IOPUANYHUX
0Ci0 OKpeMHX OpraHi3alidHO-IpaBOBUX (opM y TMepexiTHuii mepiof Ta 00 €IHaHb
IOPUIMYHUX 0C10». 3anpOonoHOBaHe JTOIOBHEHHS CHPHUSITUME OLIBII YITKOMY Ta CHCTEMHOMY
BPETYJIFOBAaHHIO BiJIMOBITHUX IMPABOBITHOCHH Y TIEpEX1AHUHN Mepio, 0 3a0e3MeUnTh ITPABOBY
BU3HAYCHICTh 1 CTAOLTBHICTh (DYHKIIIOHYBAHHS Cy0’ €KTIB FOCHOIaPIOBAHHS;

13. miaxig [0 TpaBOBOrO  pEryjilloBaHHS HaOyTTd MailHa y  MexXax
OTNIOCEPEAKOBAHOTO  (HEMpsSMOro)  MPEACTABHUIITBA  IUISIXOM  OOTPYHTYBaHHSI
HeoOXx1aHOoCTI 3akpimuieHHs y LK Ykpainu cnemiaibHUX HOPM, 10 BU3HAYaIu O MpaBoOBi
HACJIIKY TaKUX JIiH 3 ypaxyBaHHSAM 3aKPIMJICHHS OMOCEPENKOBAHOTO NIPEICTABHUIITBA B
MutHOMy KojiekCl YKpaiHM Ta BiAMOBIIHOCTI MOJOXKEHHSIM €BPOTEHCHKOTO MPUBATHOTO
npasa (3okpema DCFR).

14. xmacudikamiiauil miaxig a0 3000B’s3aHb, 10 BUHUKAIOTH Y 3B 53Ky 3
HaOyTTsIM MaiiHa 0e3 J0CTaTHIX NPaBOBUX MIJCTaB CYO’€KTOM TOCHOAapIOBaHHS,
IIUISIXOM OOTPYHTYBaHHS 3aJI€KHOCTI iX BUIOBOI MU epeHiiamii BiJy CTYIIeHS aKTHBHOCTI
YYAaCHMKIB BIJIMOBIJHUX MPABOBIJHOCUH. 3alpOIlOHOBAHO BPaxOBYBaTH IOBEIIHKY
caMoro cy0’€kTa TOCIMOIapIoBaHHS SK HalOyBada, MOTEPIUIOTO ab0 TPeTiX 0ci0 fK
KJIFOUOBHU I KPUTEPIH [71s1 TOOYIOBU BiAMOBIIHOI KJ1acuikalii;

15. mopiBHANBHO-MIPABOBUN MiAXiA A0 aHaji3y 3000B’si3aHb 3 O€3MiJACTaBHOTO
30araueHHs NUSIXOM y3arajdbHEHHs Kiacu(ikallli KOHAUKI[IHHUX MO30BIB y MPAaBOBUX
CUCTEMaxX 3apyODKHUX JiepKaB. YCTAaHOBJIEHO, IO AHMIIMCHKE MPaBO JEMOHCTPYE
CYTTEBY THUIIOJIOTIYHY OJHM3bKICTh 1O HIMEIBKOT MOEINi, 30KpeMa uYepe3 HasBHICTh
MO30BY MPO MOBEPHEHHS BUTOJM, OJICP’KAHOI BIAMOBIIa4€M BHACIIIOK Jii MO3UBaYa, 1110
KOPEJIIOE 3 KaTEeropi€r0 «KOHAMKIIIS 3 BUKOHaHHS». BogHouac 1HCTUTYT action de in rem
verso y ¢paHIly3pKoMy IpaBi, MOAIOHO 10 MIOTIAHJICHKOTO MO30BY MPO KOMIICHCAITIIO,
KBII(IKY€eTbCS SK CyOCHIIapHUNA TPABOBUM MEXaHi3M, 3aCTOCOBHHMI JMIIe 3a
BIJICYTHOCTI 1HIIMX €()EKTUBHUX CHOCOO0IB MPABOBOTO 3aXUCTY;

16. po3MeXyBaHHS ~ KOHAMKLIMHUX Ta  BIHJAUKAIIMHUX  BUMOI  IIIIXOM
nudepenianii  KpUTepiiB  100pocoBiCHOCTI HaOyBaya Ta MOMEHTY BHUHHUKHEHHS

000B’s13Ky TTOBEpHEHHS MaitHa. UiTko BU3HAYEHO POJIb JOOPOCOBICHOCTI SIK KIFOYOBOTO
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YUHHUKA JJI5 BCTAHOBJIEHHS MOXJIMBOCTI 3aCTOCYBaHHS BIHIWKALIWHHOI BUMOTH.
BonHouac y KOHAMKIIIHHUX MeXaHi3MaxX akLEHT 3p0o0JeHO Ha YCBIAOMIICHHI HaOyBayem
B1JICYTHOCTI MPABOBUX MIJCTaB /i1 HAOYTTS MaiiHa;

17. miaxig A0 3aCTOCYBaHHS HOPM IMPO HaOyTTd MaiiHa 0e3 JOCTaTHIX IMPaBOBUX
MiJICTAB Y TOCMOAAPCHKIA AISUTBHOCTI INIISIXOM YTOYHEHHS iX pOJi y BHUIIQJIKaX HOTo
MOBEPHEHHSI, BUKOHAHOTO 3a HEIIMCHUM J0roBopoM. OOIpyHTOBAaHO, IO BiJAMOBIIHI
HOPMH MAalOTh 3aCTOCOBYBAaTHCS HE SK JOMOMDKHHM, a K JIOJaTKOBUH I1HCTPYMEHT
MIPABOBOTO PETYIIOBAHHSA, KWW 3a0e31euye BiIHOBIECHHS MOPYIIEHOT0 MalHOBOTO CTaHy
CTOpIH Y MEXaxX PEeCTUTYLIMHUX BHUMOT. [liTKpecieHO HEKOPEKTHICTb BUKOPHCTAHHS
TEpMIHA «JOTTOMIKHUID MO0 TAKUX HOPM, OCKUJIBKU HIETHCS HE MPO MIAMOPSIKOBAHICTb,

a Mo MOXIJIMBICT 1X 3aCTOCYBaHHS 3a BIJICYTHOCTI CIEL1aJIbHOTO PEryItOBaHHS.

Licmanu nooanvuio2o po3eumky:

18. po3aMexKyBaHHS KOHIUKIIIHHUX 1 JEIIKTHUX 3000B’Si3aHb Yy KOHTEKCTI
3MIACHEHHST TOCIONAPCHKOT JISTIBHOCTI. YTOYHEHO, IO BU3HAYAIBHOIO O3HAKOIO
3000B’s3aHHA 3 TIOBEpHEHHs Oe3MmiJcTaBHO HAOyToro MaiHa € HasBHICTb
HEOOTPYHTOBAHOI MaifHOBOI BHUTOJM y Cy0O’€KTa TOCIOAAPIOBaHHS, SKa BUHUKIA 3a
PaxyHOK 1HIIIOi 0COOHU, Ha BIAMIHY Bij JEIIKTHUX 3000B’s3aHb, JI¢ IOPUINYHE 3HAYCHHS
Mae (akT COpUYMHEHHS IIKOAW. Y BHUMNAAKaX O€3MmiJICTaBHOTO 30aradeHHs
IPIOPUTETHUM € caM (PaKT MPUPOCTY aKTUBIB, HE3AJIEKHO BiJl BUHU HaOyBaya;

19. mOHATTS «MailHO» SIK KOMIUIEKCHA KaTeropis, M0 OXOIUIIOE HE JIMILE pedl Y
MarepiaibkHOMYy PO3yMiHHI, @ ¥ TPOIIOBI KOIITH, I[IHHOCTI, TOXOMX Ta IHII €KOHOMIYHI
Onara y pizHux ¢opMax. ¥ Mexax 3000B’s13aHb, OB’ SI3aHUX 13 O€3MMIJICTABHUM HAOYTTIM
MaifHa y cepi rocofgaproBaHHs, 00’ €KT TaKUX 3000B’s13aHb PO3MISIAETHCA SIK TAaKUH, 10
Ma€ TO/ABIMHY NPaBOBY HPUPOIY: 3 OAHOTO OOKY, IK aKTHUB TOCHOAAPCHKOTO 000pPOTY, 3
THIIIOTO — SIK €JIEMEHT 3MICTYy FOCIOAAPChKUX MPABOBITHOCHH;

20. miaxia, BIAMOBIZHO JO SKOTO TIepeladya MaiHa B OAHOTO CyO’€KTa
rOCIOJAapIOBaHHs 10 1HIIOTO HE MPU3BOAUTH 10 HAOYTTs IpaBa BIACHOCTI HaOyBayeM,
OCKUIBKH TPABO BJIACHOCTI 30€piraeThbCs 3a 3aKOHHUM BJIACHUKOM (TMOTEPIIIUM), a caM
dakT BOJNIOAIHHS HE Hajae HaOyBadeBl TOBHOBAXCHH Ha PO3MOPSHKCHHS MaliHOM 03

HaJICKHOTO MPAaBOBOTO TUTYIIY;
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21. nuTaHHS MO/I0 BUKIIOYEHHS 3 IEPENiKy MiJCTaB BUHUKHEHHS rOCIOIapChKUX
3000B’s13aHb FOPUIUYHOTO (PAKTy «3aMomisiHHS MIKOAW Ccy0’e€kToM abo 1moao0 cy0’ekTa
rOCIOJapIoBaHHs», M0 OYJI0O YaCTKOBO pEai30BAaHO B KOHTEKCTI MPUIMHEHHS il
'K Ykpainu. BucnoBneHo He3romy 3 AaHOIO MO3UIIEI0 Ta OOIPYHTOBAHO HEOOXITHICTD
3akpirieHHs B CT. 2 3Y «lIpo ocoOauBOCTI peryntoBaHHs AISTIBHOCTI IOPUAUYHUX OCI0
OKpPEeMHMX OpTraHi3alliHO-PaBOBUX (QOpM Yy mepexigHui mnepiog Ta 00’ €qHaHb
IOPUAMYHUX OCI0» BHUYEPIHOTO TMEpeNliKy MiJACTaB BUHUKHEHHS TOCIOAAPCHKUX
3000B’s13aHb, SIKMM Ma€ BKJIIOUATH sIK HAOyTTsl MaiiHa 06€3 HaJIeKHOI IIPaBOBOi MiJCTaBH,
TaK 1 3aMO/IISTHHS IIIKOJIA B MEXKaX TOCHOAPCHKOI MIsITbHOCTI;

22. TBepKEHHS, 110 HOPMU MPO Oe3MiIcTaBHE 30araueHHs 3aCTOCOBYIOTHCSI HE B
pa3i BUKOHAHHS 3000B’s3aHHS B MEKax JIOTOBOPY, a Y 3B’SI3KYy 3 HUM, TOOTO y BUIIAJKaX,
KOJIU MaHO HAOyBa€ThCsl Cy0’€KTOM TOCHOJAPIOBAHHS B PE3yNbTaTi JiH, M0 BUXOISATH
3a MEX1 JOTOBIPHUX 3000B’sI3aHb;

23. mo3uiis, O TNpUd BU3HAYEHHI BapTOCTI MaiiHa, Ha0yTOro cy0’€KTOM
TOCIIOJIapPIOBaHHS 0€3 HAJICKHUX MPABOBUX ITIJICTAB, CIiJl BPAXOBYBaTH HE JIUIIE MICIE
nepegadl MaiiHa BiJl TOTEPHUIOr0 OOpXKHUKY, a W XapakTep LIHHU, 110 MOXE MiJIAraru
Jiep>)KaBHOMY peryiroBaHHI0. OIliHKa BapTOCTI TAaKOTO MaiHa TIOBHHHA 3/IHCHIOBATUCS 3
ypaxyBaHHSIM 0COOIMBOCTEN 00’€KTa, a came 1HAMBITyalbHO BU3HAYEHOTO YX POJIOBOTO.

TeoperuuHe Ta MpaKTH4YHe 3HAYEHHS OJEP’KaHUX PE3YJbTATIB MOJATAE B iX
IIMPOKOMY 3aCTOCYBaHHI ISl PO3BUTKY HAyKW TOCIOAAPCHKOrO Ta IMBIJIBHOIO IpaBa,
30KpeMa B JOCIIKEHH] 3000B’s13aHb, IKI BUHUKAIOTh Y 3B 53Ky 3 HaOyTTAM MaiiHa 0e3
JIOCTAaTHIX NpaBOBUX TiAcTaB. BoaHowyac ofepxaHi pe3ylbTaTH MOXYTb OyTH
BUKOPHCTaHI MiJ] 4ac 3/IiCHEHHS CY/IOBUX MOBHOBA)XECHb, a TAKOX JJIsI OOIPYHTYBaHHS
MPOMO3UIIN MO0 BAOCKOHAJICHHS YMHHOTO 3aKoHOAaBcTBa. OcoOnHMBY yBary BapTo
3BEpHYTH Ha NPAKTHUYHE 3aCTOCYBaHHS OTPUMAaHMX IOJIOKEHb CyO’€KTaMu
TOCIIOJIAPIOBaHHS, SIKi MOXKYTh BUKOPHCTOBYBATH X JIJISl 3aXUCTY CBOiX MaifHOBHX Ipas,
3arno0iraHHsl  BUHUKHEHHIO  HEOOTPYHTOBaHMX  3000B’sA3aHb Ta  MIJBUIIEHHS
€(hEeKTUBHOCTI CBOET TOCTIOIAPCHKOT ISITHHOCTI.

3 omsgy Ha Cy4YacHI BHUKJIMKH B YMOBAaX BOEHHOTO CTaHY aKTyallbHICTh

3aCTOCYBaHHSl ITMX peE3yJbTarTiB HaOyBae OCOOIMBOTO 3HaueHHsA. BiifHa cTBOprOE
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JOJIATKOB1 PU3UKHU 11010 HE3aKOHHOTO HAOyTTS MaifHa, MOPYIIEHHS MpaB BIACHOCTI Ta
BUHUKHEHHS CIOpIB y cepi rocrnogaproBaHHs, ToMy €(peKTUBHI MPaBOBI MEXaHI3MH,
pO3po0JIeHI Ha OCHOBI TIPOBEACHOTO JOCIIKEHHS, CIPUIATUMYTh 3aXHUCTy 1HTEpECIB
Cy0’€KTIB TOCTOAAPIOBAaHHS B yMOBaxX MIJBUINEHOT HECTAOUIHHOCTI Ta CIPUATUMYTH
B1IHOBJICHHIO Ta PO3BUTKY €KOHOMIKH.

Pesynpratu amceprariiiHoro AOCHi/PKEHHS MAlOTh TNPUKIAIHE 3HAYCHHS W
MOXYTb €()eKTUBHO BUKOPUCTOBYBATUCH Y KUIBKOX HampsiMax:

—Yy HayKoBill cdepl a8 MOMIMOJICHOro aHalizy MpaBOBOI MPUPOAU Ta
0COOJIMBOCTENl BUHUKHEHHS TOCIOJIAPChbKUX 3000B’s3aHb y 3B’SI3Ky 3 HaOyTTsIM MaiiHa
0e3 JocTaTHIX MiJCTaB;

—y Tpoleci HOPMOTBOPYOi MISTIBHOCTI 3 METOI BIOCKOHAJIEHHS YWHHOTO
3aKOHOJIABCTBA, SIKE PETYIIOE BIIHOCUHU MO0 TTOBEPHEHHSI HAOyTOTO MaifHa Cy0’ €KTOM
rOCIIO/IAPIOBAHHS, a TaKOX 3a0e3MEYeHHs] MPABOBOTO 3aXMCTy IHTEPECIB YYaCHUKIB
rOCroJapChKUX MPABOBITHOCHH;

—y TIpaBO3acTOCOBHIN cdepl g po3poOKH HAMIWHUX MPABOBHX IHCTPYMEHTIB,
K1 JTO3BOJISIIOTH OINEpPaTHUBHO pearyBaTH Ha BUMAJIKU O€3MIJCTABHOTO 30arayeHHs Ta
3a0e3nedyBaT €(heKTUBHUI 3aXUCT MPaBa BIACHOCTI B TOCIIOAAPCHKOMY 000pOTi;

— Y HaBYQJIbHOMY MPOIIECI IPU BUKJIAJAHHI JUCHUILIIH I0CIOJAPCHKO-IIPABOBOTO
npodino. BoHHM TakoX MOXYTh CIYyTyBaTU OCHOBOKO JIsi PO3POOKM HaBYaJIbHO-
METOAMYHOTO 3a0e3MeyeHHs, MIAPYYHHUKIB 1 HaBYaJbHUX TMOCIOHHMKIB Yy ramy3i
TOCIOJAPCHKOTO TMpaBa.

OxpeMo TOTPIOHO HAroJIOCUTH HA TMPAKTUYHIA 3HAYYIIOCTI BHCHOBKIB 1
peKoMeHnaIi it caMux CyO’€KTIB rocrojaproBaHHs. [IpakThdyHe 3acTOCYBaHHS
HarpalfoBaHb, BUKJIQJICHUX Yy JAUCEPTalliiiHIil poOOTi, JT03BOJUTH MiANPHUEMCTBAM Kpalle
CTPYKTYPYBAaTH BHYTPIIITHI TIPABOBI MPOIIECH, BUSBJISITA Ta MIHIMI3yBaTh PU3HKH, MTOB’s3aH1
3 Oe3miAcTaBHUM HAOyTTSM akKTHBIB, CBOEYAaCHO pearyBard Ha CHIpHI CHUTyalli, IO
BUHUKAIOTh y TOCHOAAPCHKIN JiSUTLHOCTI, a TAKOXK (POPMYBATH BUBAXKEHY MPABOBY MO3HUIIIIO
i Yac 3aXUCTy CBOiX 1HTepeciB. B yMoBax BOEHHHMX il aKTyaJbHICTh MPOOIEMaTUKU
HaOyTTs MaliHa 0e3 HaJIKHUX MPABOBUX ITIICTAB 3pOCTAE YEPE3 3arOCTPEHHSI EKOHOMIUHOI

HECTAaOUTLHOCTI, TIOPYIIEHHS JOTOBIPHUX BIIHOCHH Ta 30UIBIIICHHS MaWHOBUX CIIOPIB.
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Pe3ynbratu qociipkeHHsT MOXKYTh OyTH BUKOPUCTaHI JIJIsl BIOCKOHAJIICHHS 3aKOHOJJABCTBA 3
ypaxyBaHHSIM Cy49aCHHX BHKJIMKIB TOCTIONAPCHKOT IPAKTHKH.

Oxkpemi pe3ylbTaTd JTUCEPTAIIHHOTO JOCTIKEHHS BUKOPUCTAHO B MPAKTUYHIN
nismpHOCTI  ToBapucTBa 3 0OMEXeHOW  BiamoBimanpHiCTIO  (mami—  TOB)
«|HXUHIpUHTOBA KOMITaHis «ABToMaricTpaib» (moBinka Ne 220/1 Big 16.12.2024 p.), y
JISJIBHOCTI TpoMaJicbkoi opranizaiili «KomiTeT 3axucTy mpaB JIIOIUHWY (JIOBiJIKA
Ne 01/2012-23-1 Big 20.12.2023 p.) ta Bumroponacekoi Micbkoi paau (aoBigka Ne 02-
16/871 Bim 21.11.2024 p.).

OcoOucTuii BHeCOK 3/100yBaya: TPOBEICHO KOMIUIEKCHE JOCIHI/DKEHHS, 32
pe3yabTaTaMu SIKOro BC1 BUCHOBKH Ta pEKOMEH/allli 0a3yloTbCsl Ha 0COOMCTOMY aHauIi31 Ta
JTOCIHIKEHHsIX. POOOTa MICTUTH MPOIO3HUIIii aBTOpa 010 BIOCKOHAJICHHS 3aKOHO/IaBCTBA
y c(epi HaOyTTs MaHa Cy0’€KTOM TrOCTIOIAPIOBAHHS 0€3 TOCTATHIX Mi/ICTaB.

Anpobaunia marepianiB aucepranii. OCHOBHI pe3y/lbTaTH AOCIIKEHHS Oyiu
ONPUJIIONHEHI Ha HAyKOBO-IPAKTUYHUX KOH(MEpEeHUIAX 1 Kpymiux crtonax: [l Hayk.-
npaxm. koH@. «llpasosa cucmema ma 0epicagomeoperts: iICMOPUYHULL GUMID I CYUACHI
menodenyiiy (M. Yxropon, 16-17 mwotr. 2024 p.); VI International Scientific and
Practical Conference «Current Challenges of Science and Education» (Berlin, Feb. 12—
14, 2024); X mixcuap. nayx.-npaxm. xough «Teopemuuni ma npaxmuyui npoodremu
peanizayii nopm npasa» (M. Kpemenuyk, 5—7 rpya. 2024 p.).

Crpykrypa Ta o6csar auceprauii. J[ucepraiiiina po6oTa CKJIa1a€ThCA 31 BCTYIY,
TPHOX PO3/ILJIIB, BUCHOBKIB, CIMCKY BUKOPUCTAHUX JKEPET 1 10AATKIB. 3araabHui o0car
aycepramii cTaHOBHTH 249 CTOPIHOK, 3 HHUX aHOTaIlid 15 CTOPIHOK, CIIHCOK

BUKOPHUCTAHUX JKEPeT B KUTbKOCTI 233 Ta 8 mo1aTKiB.
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PO3JILI 1
TEOPETUKO-IIPABOBI 3ACAJI HABYTTS MAIHA
CYB’CKTOM I'OCHIOJAPIOBAHHS BE3 JJOCTATHIX IMIJICTAB

1.1 T'ene3uc po3BUTKY HAOYTTS MaiiHa 0€3 JOCTATHIX ITi/ICTaB

JIJ1s1 pO3yMiHHSI CyTHOCTI TOCIIOJIAPCHKOTO 3000B’s13aHHST HAOYTTS MaifHa Cy0’€KTOM
TOCIOJIapIOBaHHsl 0€3 JIOCTaTHROI TIPABOBOi TIJCTaBM HEOOXIMHO BHU3HAUYUTHCH 13
ICTOPUYHUMH TiJIBIMHAMHU 1IHOTO SBUIIIA, PO3IISIHYTH MOTO B ICTOPUYHINA PETPOCHEKTHUBI.
AJKe, SIK BIIOMO, «HE 3HAIOYH 1CTOpIi, HE 30yIy€eln MaiOyTHHOTOY.

3BepTalounch 0 ICTOPUYHUX JIKEped, MOXKHA CTBEpIXKYBaTd, MIO0 MLIE Y
PUMCBKOMY TpaBl BHUKOPHCTOBYBAJIOCH JBa BHU3HAUEHHSA MOHATTA «3000B’SI3aHHS
(obligatio). B Inctutynisix KOctuniana 3aznaueno: «Obligatio est iuris vinculum, quo
necessitate adstringimur aticuius solvendae rei secundum nostrae civitas iura
(I.3.13.pr.)», TOOTO «3000B’si3aHHSI — 1I€ MPABOBI 3B’S3KH, Ye€pe3 SIKI MU IIOB’s3aHI
HEOOX1HICTIO MIOCh BUKOHATH BIIMTOBITHO JI0 TIpaBa HaIIo1 aepxkaBu» [69, c. 142; 164,
c. 103]. HaBeneHe BU3HAUEHHS MOXHA OXAapAaKTEPU3yBaTH 3a JOIOMOIOK) BEJIUKOi
KUIBKICTIO CHHOHIMIB, 1110 MAlOTh 32 METY BUCIIOBUTH CKYTICTh 200 MOB’s3aHICTh. OKpiM
IILOTO, CJIOBO «BHKOHATH» BIATIOBIIa€ OpPUTiHAIY «Solvere» — po3B’si3aTu a00 BUPIMINTH.
[TocunanHs Ha «IIPaBO HAIIOI JEPKABU» JO3BOJISIE 3pOOUTH BUCHOBOK, 110 BU3HAYEHHS,
ske 30eperiocs B [Hctutynisix FOctuHiaHa, € BIATYHHSIM CTapOAaBHHOIO HAlllOHAJIBHO-
PUMCBHKOTO IIUBUIHHOTO TIpaBa. BiAMOBIMHO, SIKIO HA PaHHIX CTAAIsIX PUMCBHKOTO TMpaBa
3a 3akoHamu XII Tabaunpe KpeauTop MIr OyKBaJIbHO 3B’Si3aTH OOpYKHUKA pPEabHOIO
MOTY3KOI0 YU BOXXKMMHU MyTamH, TO 3a 3akoHOM [leremist 326 p. mo H.e. 3aKOByBaHHS
OOp>KHHMKa B KaiigaHu Oyno ckacoBaHo. PeanbHi KaiiaHu 3a3HalIM €BOJIONIT 1 B
KJIacuuHoMy Pumi nepeTBopuincs Ha ripaBoBi nmyta [174, ¢. 293; 70, c. 63].

Bo6auaetbcs, mo HaBenene B [HetuTyisix KOcTrHIaHa BU3BHAYEHHSI CKOHIICHTPOBAHE
Ha CTApOBUHHOMY TMOHSTTI 3000B’sI3aHHS Ha PAaHHIX CTaAisiX pPaOOBIACHULIBKOTO
CyCHUIbCTBA. binbil HaOMMKEHE A0 Cy4acHOTO PO3YMIHHS JTAHOTO TIOHSTTS TBEPIKEHHS

[laBna mpo Te, IO CYTHICTb 3000B’SI3aHHSI MOJSTa€ HE B TOMY, II00 3pOOMTH HAIIUM
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NEeBHUN mpeamer abo CepBITYT, a 1100 3B’sI3aTH 1HIIONO OOOB’SI3KOM IEpel] HaMH IIOCh
Hagat abo 3pooutu [36, c.193; 70, c.63]. VY 1upoMy BH3HAUEHHI MPOBOIAUTHCS
PO3MEXKYBaHHS MpaBa Ha piy Ta paBa BUMAraTd BUMHEHHSI IEBHOT 1.

Cnig 3a3HauuTH, 10 HAa TOMY ICTOPHUYHOMY e€Tami He OyJ0 BHOKpEMJICHE
rOCIOIapChKe MpaBO y HOro cyyacHoMy po3yMiHHI. ToproBe mpaBo y pHUMIISH HE
BUOKPEMJIIOBAJIOCh, 30KpeMa uepe3 OCOOJMBOCTI MPETOPCHKOT HOPUCAUKINT Ta
PYXJIMBICTD jus gentium (mpaBo HapoAiB). PabCcTBO mepemnkomkano po3noaury mpar sk
TOJIOBHIM TEpeyMOBl PO3BUHEHOI TOPriBmi. PumisHU, SKI CIoOYaTKy 3aiMaiucs
3eMJIEpOOCTBOM, 3TOJIOM 3700YJIM CBOKO MOTYTHICThH 3/1€01IBIIIOTO 3aBASKA BIHCHKOBUM
nepemMoraM. Y 3B’sI3Ky 3 IIUM BOHU CTaBUJIUCS JIO TOPTIBIII 3HEBAXIIMBO, TOBIPSIOUH il
BEJICHHS TIEPEBaXHO padaM 1 3BUIBHEHUM o0co0aM, SIKUM HajJaBaBCs CIIeialbHO
BUJIIJICHUHW /I 1IbOTO KamiTaj. Toprieis mepedyBana MEpeBa)KHO B PyKax 1HO3EMIIIB,
OCKUJIBKH Ccepell PUMChKHUX TPOMaJIsiH He c(hOpMyBaBCsl OKpEMUI cTaH KymnuiB [5, c. 76].
KoaugikoBaHi akTH TOProBOro, peMiCHUYOro Mpasa, Taki sk, Hanpukiaa, Kaura enapxa
(X cT. H.¢.) 3’sBuiMcs Jmie 3a yaciB CepenapoBiuus [46, ¢. 50-51; 170, c. 29].

JI71s1 3aranbHOTO JOCHTIKEHHSI PO3BUTKY MOHSATTS «HAOYTTS MaiiHa 0€3 JOCTaTHIX
MiJICTaB» Ta CTAHOBJEHHS JaHOT Kareropii y TOCIOAapChKO-TIPABOBHUX BIIHOCHHAX
BBA)KA€EMO 32 HEOOX1HE PO3MISTHYTH OKPEMI €TalH ii ICTOPUYHOTO PO3BUTKY.

[cTopuuHi KOpeHi 3000B’si3aHb 3 HAOYyTTs MaiiHa 0e3 J0CTAaTHbOI MPaBOBOI
MIJICTaBU CATAIOTh PUMCHKOTO TIpaBa, /¢ BOHM Majii Ha3By «condictiones sine causay
(«3o0Oo0B’s13aHHs 0€3 miacTaBu»). Tepmin «condictioy» MOXOaUTh Bij ciioBa «condicerey,
sSKe 3a BU3HaueHHsAM ['as, Ha crapomaBHIM MOBI O3Hadae Te Xk, IO 1 «denuntiarex»
(«ypouucto oronouryBatu») [162, c. 201; 170, c. 30].

HaOytts MaifHa 0e3 AOCTaTHIX MiJICTAB IPYHTYEThCS HA 1711 HEJOIyCTUMOCTI
HenpaBoMipHoro 30aradeHHs. CyTh i copmyinboBaHa y BijomMomy BHcioBi [lommonis:
«Jure naturae aequum est, neminem cum alterius detrimento, et injuria fieri locupletiorem»
(D. 50.17.206) [214, c.438]— «3rigHO 3 NPUPOJHUM IPABOM CIPABEUIUBO (IIPaBUIIO),
00 HIXTO HE CTaBaB OaraTIIMM Yepe3 3aroisTHHS IIKOIU 1HIIOMY Ta 3a MOTO PaxyHOK».
Bapro 3ayBakuTH, 1m0 i7€sl HEIOMYCTUMOCTI HEMPABOMIPHOTO 30aradeHHs € OJHHUM 3

HAMBAKJIMBIIINX TIPOSIBIB CIPABEIJIMBOCTI, SIKa € OCHOBOIO TIPaBa.
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Buxonsiun 3 HaBeneHOro BHINE, MOXKHA CTBEPUKYBaTH, 110 3000B’S3aHHS 3
HaOyTTs MaiiHa Oe3 JOCTaTHIX Ha T€ MiACTaB € MOXIAHUM BijA i€l HeIOMyCTUMOCTI
HEMpaBOMIpHOTO 30aradeHHs. Sk OOrpyHTYBaHHS 3a3HA4MMoO, IO Hacammepen y
CYCHIIBCTBI  choOpMyBajlach  3araJIbHONPUMHATA HOpPMA MPO  HEJOIYCTHUMICTb
HEMPaBOMIPHOTO 30aradeHHs, a JIMIIe IICJs IOTO oO3HadeHa cdepa CyCHUIbHUX
BIIHOCUH c(hopMyBajach y Tpyny HOpM Ipana.

3000B’s13aHHSI, SIKI BUHUKAIOTh 13 O€3MiJICTAaBHOTO HAOyTTs MailHa B PUMCBKOMY
npaBl 3axuIIaIdCA 3a JOMOMOTOK KOHIUKIIMHOTO mno3oBy. Ha mnepmux eramax
KOHIUKI[IHHUN TI030B MOKHA OYyJIO TIOJATH TIIBKH MO0 3000B’s13aHb, SKI BUHUKAIHU 32
KOHKPETHUMHU BHJIaMU KOHTPAKTIB: CTHUMYJAIi€l0 (YyCHHUM KOHTpakToMm) (stipulatio),
no3ukamMu (mutuum) 1 KHHKKOBUM OoproM ((hopMoOr0 JITTEpaIbHOTO KOHTPAKTY)
(expensilatio). Onnak, MOYMHAIOYM TPUOIU3HO 3 OCTAHHIX CTOJITH PECHyOIiKH,
pUMCBHKa IOPUCTIPYACHINSI T0Yajia KOPUCTYBATHCS HHUM 1 NIl TIOBEpHEHHS /CTSITHEHHS
TOTO, 110 OYJI0 BUJTYYEHO 3 YYXKOTO BOJOJIHHS «HEMPABOMIPHO 1 11032 KOHTPAKTOM).

Takum ymHOM, cepa 3acTOCYBaHHS KOHIUKINI B PUMCHKOMY IpaBi MOCTYOBO
posmmpuiacs 1 moyajga CiupuiiMaTUCs SK MTOBEPHEHHS HaOyToro MaiftHa 0e3 JOCTaTHIX
MIJCTaB 3 YYXKOTO BOJOIHHSA (B OKPEMHX BHIMAJKaX 1€ TAKOXK CTITHEHHS CyMU BapTOCTI
Takoro maitHa) [170, c. 30].

Bapro BimMiTHUTH, 1110 32 YaciB pUMCHKOIO MpaBa MO30BU PO MOBEPHEHHS MaiiHa
BHACIIIJIOK Moro HaOyTTs O3 JOCTAaTHIX MiJCTaB HOCWIM aOCTpaKTHUI XapakTep, TOOTO
HE BHUCYBAJIMCA KOHKPETHI BUMOTH JO 3MICTY MO30BY, 000B’A3KOBOCTI BCTAHOBJIEHHS
BUHYBAaTOCTI 0CcO0M, sika Halyna MaiiHO 0e3 HaJeKHOi MPaBOBOi MiJICTaBU, MO30BHUX
BUMOT (KOHKpETHa TpoIIoBa cyma a0o KoHKpeTHa pid). He Oyno 000B’s3k0BUM
BCTAHOBJICHHS HEBUHYBATOCTI MOTEPHLIOro (MMEPBUHHOTIO BOJOAUIBIS MaiiHA) y BTpaTi
Mmaiina [170, c. 30].

AOCTpaKTHUH XapakTep KOHAUKIIINHOrO no30By gociiakenuit FOmiycom baponom B
roro mparii «Die Condictioneny», Bunaniii y bepmini B 1881 p. «Die condictio war ein
abstrakter Klageanspruch, der niemals die Angabe der causa enthielt und daher auf
Obligationen der verschiedensten Art anwendbar war» — «Konaukiiist Oyna aOCTpakTHOO

MI030BHOIO BUMOI'0I0, SIKa HIKOJIM HE MICTHJIa MOCUJIAHHS Ha MiACTaBy MO30BY 1 TOMY MOIJIa
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3aCTOCOBYBAaTUCH /10 3000B’s13aHb HAllp13HOMaHITHIIIOTO Xapakrepy» [201, c. 226].

PrMCBKI IOpUCTH MO3UTUBHO CIIPUIMAaIU aOCTPaKTHHM XapakTep KOHIUKLIHHOTO
no30By. 3aTpeOyBaHICTh JIAHOTO MO30BY CEpell IOPUCTIB MOSCHIOBAJIACA TUM, IO KOTO
MOXKHa OyJl0 3aCTOCOBYBaTM B YCIX BHIMAJKax, KOJIM dYepe3 HECHpPaBeIIUBICTh
Bi/IMOBiau OyB 3000B’s3aHUM MMOBEPHYTH MO3UBAYy MaiiHO, HAOyTe HUM O€3 HaJIeKHOI
npaBoBOi MiACTaBU abO0 CIUIATUTA 3a HBOro neBHY cymy. Ciij 3a3HAYUTH, 110
MOYKJIMBICTh CIUIaTH BH3HaHeHoT IIEBHOI CyMU TAaKOX 3’sIBUJIACS HE OJpasy. 3rofoM sIK
KOMIIEHCAI[I}0 MO)XHa OyJ0 mMepenaBaTv IMO3WBady 1HINY pid, CXOXKY 3a 30BHIIIHIM
BUIJISIZIOM YW BapTICTIO HA TY, sika Oyiia BUITyYeHa 13 3aKOHHOTO BOJIOIHHSI.

AOcTpakTHUI XapaKkTep KOHIUKIIIHOTO MO30BY MPOSIBISABCS TaKOXK B TOMY, IO B
HbOMY HE BKa3yBaJIMCs MiJCTaBH JJII BUHUKHEHHS OOPry BiAMOBIa4a, Y 3B’ SI3KY 13 UUM,
B PUMCBKOMY IIpaBl KJIaCHYHOTO TMEpiofy po3LIMproBaiacsi cdepa 3acTOCyBaHHS
KOHAMKINI SK OCOOJMBOTO IIO30BY, IO BUIUIMBaAAO 3 (akrty HaOyTTs MaiiHa 0e3
JIOCTaTHIX II1JICTaB, a TaKoX PpO3IIMproBajiach cdepa OCOOMCTHUX IT030BIB B IIJIOMY,
TOOTO, TIO CYTI — MIO30BHOTO CIIOCOOY 3aXUCTY.

Otxe, 3000B’si3aHHST 3 HAOyTTd MaifHa Oe3 JIOCTaTHhOI IMPABOBOI IMiJICTaBU
3apOJWINCh Ha OCHOBI 1€l HEIOMyCTUMOCTI HENpaBOMIPHOTO  30arauyeHHs.
CraHOBJIGHHS 3aXHCTy BIJNOBIIHUX 3000B’s3aHb BiAOyBajoCh 3a JIOIOMOTOIO
KOHAUKIIIITHOTO TI030BY, IKUI MaB aOCTpPaKTHUM XapakTep.

3 PO3BUTKOM PHUMCBHKOI IOPUCIIPYIEHIIIT 3MIHWINCS 1 BUWIUIA HAa HOBUU DPIBEHb
MIIXOAW 0 PO3YMIHHS KOHIUKINN. Y MCISIKIACUYHUM TIEPioJl CBOTO PO3BUTKY PUMChKa
IOPUCIIPYICHITIST BUIUTHIIA OKPEMI BUIM KOHJIUKIIIIHOTO IMO30BY MPO MOBEPHEHHS MaiiHa
BHACHIIOK Horo HaOyTTa Oe3 JOCTAaTHIX MiJACTaB, IO OTPUMANO 3aKpIIJICHHS B
Hurecrax KOcrtuHiana. 3a3HaYe€HUM KOHJUKIIISIM TTPUCBSAYCHI TOJIOKeHHS 12 1 13 kHur
HurecriB. Knacudikaiiss KOHAMKIIHUX MO30BIB MPO MOBEPHEHHS MailHAa BHACII1OK
Horo HaOyTTss 0e3 jJocTaTHIX mijcTaB chopMOBaHA 3 BpaxXyBaHHSIM KOHKPETHHX
00cTaBUH, sIK1 OYyJIM MiJCTaBOIO JJIsi BUTPEOYBaHHS 1 MaJld 3arajibHy Ha3By «condictiones
sine causa» [209, c. 115; 132; 230; 170, c. 30]. Takum YHMHOM, KOHAMKIIISI TTOCTYIIOBO
BTpayasa CBiii aOCTpaKTHHI XapakTep.

VY mmpokoMy po3yMmiHHI MOHATTA «condictiones sine causa» IIMCHO OXOIUTIOBAJIO
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Bcl 3a3HadeHi B Jurecrax lOcTuHiaHa KOHOUKLII TPO MOBEPHEHHS HEMPaBOMIPHOTO
30arayeHHs 1 B [bOMY CEHC1 MO)KHA TOBOPHUTH IO, TaK 3BaHY, FeHepajIbHy KOHIUKIIIO
«condictio sine causa generalisy [233, c. 872], sika oxorutmoBajia BCl KOHIUKIIT TIPO
Oe3mijcTaBHEe 30araueHHs. AJie 3ayBaXMMO, IO II€ HIBUAILIE HAyKOBHM TepMiH 1
PUMCBKE MPaBO HE BUAUIIIO HOTO K OKpeMy JediHIIiIO.

[ToBepratounich 70 «condictiones sine causa» (KOHAMKIIMHI TIO30BH PO
MOBEPHEHHS MaifHa BHACIIJIOK HOTO HaOyTTs O€3 MOCTaTHIX MICTaB), IIKABUM BUIA€THCS
BU3HAUCHHS MIJCTaBU «causa», 3a KO MalHO BBaKajiocs HAOyTHUM 0e€3 JOCTaTHIX
mifcTaB. 3apa3 BKpall CKJIAQJHO BU3HAYMTH, IO CaM€ PUMCHKI IOPHCTU BKIIAJAHA B 1€
MOHSTTA, OCKUJIbKW, HANpUKIAA, B PUMCBKUX JDKEpesiax HaBOAUThCA Outbmie 30
BU3HAYCHb TEPMIHY «causa». JlesKi HayKOBI[I METOIO IT0O30BY BBKAIOTh HE JIHIIE
MOBEPHEHHSI BCHOTO OTPUMAHOTO MaiHa, ajieé W, 3aJeKHO BiJl CUTYyallli, TOBEPHEHHS
YaCTMHM HAsIBHOTO MaiiHa. JlOCHiIHMKY 3BEPTAIOTh YBary, 1110 BITHOCHO 3000B’A3aHb MpU
HaOyTTI MaifHa Oe3 JocTaTHIX MmijcTaB (Ta i 3000B’s3aHb B IJIOMY), KIIFOYOBE 3HAYEHHS
Ma€ MOHSATTS «IifcTaBa HaOyTTs MaiiHay [209; 221, c. 118; 170, c. 31].

VY3aranpHIOIO4M HOPMH pUMCBHKOro mpasa, [. B.IlyukoBa HaBoauTh HEOOXiaHI
CJIEMEHTH T1JCTABU «Causa» BUHUKHEHHS MpaBa BUMOTH MOBEPHEHHS MaiiHa BHACIIIOK
Horo HaOyTTs Oe3 IOCTaTHIX MiACTaB:;

— (hakTUYHE OTPUMAaHHS MalHOBOi BUTOJM OJHIEIO 0CO0OI0 Bij 1HIIOI. Buroga
MOJKE MaTH Pi3HI (OpMU: CymMa KOIITIB, MaitHO, 3000B’sI3aHHS] HEMAaWHOBOTO XapakTepy
(BUMoOTra, BiIMOBa BiJl BUMOTH TOUIO);

— MaiiHOBa BHTOJIa HAMAEThCA 0COOl 3 IMEBHOIO METOIO: OTPHUMAHHS ITO3UKH 1
HaJaHHS OOProBOi PO3MHCKH, YKIAIEHHA HUTIOOY 1 HaJaHHS NPUIAHOTO, MalHOBA
JIOTIOMOTa 3a 3/11CHEHHS IIEBHUX JIIH TOIIO;

— HEIOCATHEHHS METH, JUIsl SKO1 HaJaBajloCs MailHOBa BUTOZA: pPoO3MUCKa Oysa
CKJIaJIeHa, a Mo3MKa He Oylia HajaHa; mpuaaHe Oyso mepeaaHe, a nuUod HE YKIIaJIaBcs;
ocoba, sIKiil HaJaBaiacs JOTOMOra Jijisi OTpUMaHHsI MaiHOBOI BUTOJU, TIOMEpJIA paHiIlle,
HIX 1HIIa 0co0a oTpumala Buroay Tomro [135, c. 189].

[Ipy 1HOMY, OCHOBOIO I BBEACHHS MOXKJIMBOCTI IOJAHHS KOHIUKI[IHHOTO

MO30BY, TOOTO TIO30BY, SKMM 3aJ€kKHUTh BIJl TMEBHUX YMOB, OyJI0 TpParHEHHS JI0
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CIPaBEIMBOCTI y TAKMX BUIAKAX:

— AKIO 30aradeHHs B1IOYIOCS 3a PaxyHOK KOHKPETHOI 0coOu, HE MOXHa Oyno O
MOJIaBaTH 1030B, SIKIIO 11e HAOyTTs MaiiHa B1A0YJIOCs 0€3 JOCTaTHIX MiJCTaB 1 3000B’sI3aHb
3 60Ky 0co0wu, sika Oyia BIZICYTHsI 200 3 0OCTaBHH, 1110 HE 3aJIe)KaJIH Bl HEf;

— K0 HAOyTTs MaiiHa 0e3 JIOCTaTHIX MijJcTaB BiA0yBajgoCs 3a PaxXyHOK 1HIIOT
0Cco0OM 1 HE MICTHJIO «HEYECHUX» 11, HAlIPUKIIaJl, maxpaicTa abo 3jmoBMuUcHUX Jii. Le
Oy70 OCOONMBO BAKIWBHM, OCKUIBKH Yy IIHOMY BHIAQJKy BHUHUKAJIO MHUTAHHS IPO
MOPYIIEHHSI TIPaBUJI HE Yepe3 JIOTOBIp, a Yepe3 MPaBOMOPYIICHHS 1 BIAMOBIAaIbHICTD 32
IpaBuJia TOPTOBUX (AEIIKTHUX) 3000B’A3aHb.

Jlanuif eranm PO3BUTKY XapaKTEpU3YEThCS 3MIHOIO aOCTPaKTHOTO XapakTepy
KOHIUKI[IHHOTO MO30BYy Ha KOHKPETHUH, 1110 Ma€ CBOi MiJCTaBU 1 YMOBU 3aCTOCYBaHHSI.
Came micis popMyirOBaHHS MiACTaB 1 YMOB MOJaHHS MTO30BY, MOUYNHAIOTH (HOPMYyBaTHUCS
MOTO BUJIN.

I'. B. [lyukoBa B po0OOTi, MpUCBAYEHI 3000B’AI3aHHSM, 1110 BUHUKAIOTh BHACIII0K
HaOyTTs MaiiHa 0€3 TOCTATHIX MiJICTaB 32 PUMCHKUM MPUBATHUM IIPABOM Ta iX perenIii
y UMBUIBHOMY 3aKOHOJABCTBI YKpaiHM, po3DIsfHyJa 3MICT Ta KiacuQikalliio
BIIMOBITHUX 3000B’s3aHb. ABTOpP pOOUTH BHCHOBOK, IO PI3HOMAaHITHI BHUIAIKH
HaOyTTs MaitHa O3 TOCTATHIX MiJICTaB 00’ €THYIOThCS Y JIEKIJIbKa TPYII:

— condictio indebiti (1030B Mpo NOBEPHEHHS HE 3a00PrOBaHOT0);

— condictio causa data causa non datorum (mO30B MpPO MOBEPHEHHS MaWHOBOTO
HAJaHHS, META SIKOTO HE IOCSATHYTA);

— condictio ex causa furtiva (I1030B, IO MOJAETHCS Ha IMIJICTaBl «KPATIKKK»
3JI0BMUCHOTO MPUBJIACHEHHS YY»KOTO MaifHa);

— condictio ex causa injusta (I030B PO MOBEPHEHHS OJICP>KAHOTO HECITPABEJIUBO
YH 32 HEMPaBUJIBHOIO MiJICTABOIO);

—condictio sine causa (3arajJpHUN MO30B MPO MOBEPHEHHS YYXOro MaiHa,
OJIEpPKAHOTO 3a BIJICYTHOCTI MpaBoOBUX MijacTaB) [136, c. 66].

b. I1. Kapuayx chopmyBaB mijicTaBu Ta BUJLIUB iX SIK YMOBH, SIKI OJHOYACHO € i
TI030BaAMHU:

— 30aradeHHs1 yepe3 MOMUJIKOBY CILIaTy HeicHyrodoro 6opry (condictio indebiti)
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(Dig. 12.6; CJ. 4.5.);

—30araueHHs BHACIIOK MAii, 1m0 Oyld BUMHEHI Yepe3 MPUITYIICHHS ManOyTHiX
o0cTtaBUH, siKi HacmpaBai He Hactanu (condictio causa data causa non secuta, abo
condictio ob causam datorum) (Dig. 12.4; CJ. 4.6.);

— 30arayeHHs yepes raneOHy miacraBy (condictio ob turpem causam) (Dig. 12.5;
CJ.4.7);

—30araueHHs dYepe3 He3akoHHY miacTtaBy (condictio ob iniustam causam)
(Dig. 12.5; CJ. 4.9.) [60, c. 20].

[TopiBHIOrOUM 111 /1B Ki1acudikaiii MOKHA TOOAYUTH, IO iX BIAMIHHICTH TOJISTAE
y 30araueHHi uepe3 raHeOHy mifcTaBy (condictio ob turpem causam) Ta 30araueHHi
yepes kpaaixkky (condictio ex causa furtiva), B pe3y/brari 4oro MoxHa MPUITYCTUTH, 110
JlaHl TI030BH € JIOCTaTHbO CXOKHUMHU Ta MOXYTh CIIBBIIHOCUTHCS SK 3arajibHe Ta
crielianbHe. BpaxoByrouw, 10 KpajabKkKa € TaHEOHOIO TIJCTaBOIO ISl 30arayeHHs,
MOXXHa JIMTH BUCHOBKY, 110 condictio ex causa furtiva (30araueHHs yepe3 KpaixKKy) €
pizHOBHIOM condictio ob turpem causam (30araueHHs 4epe3 raHeOHy MiACTaBy).

Sk 3a3Hauanocs BWINE, TOHSITTA «KOHIUKIINHI T1030BW» OTPUMAJIO CBOE
3akpimieHds B Jlurecrax HOctuniana. 3rigHo 3 mojoKeHHsSIMH JldrecTiB mpen’sBUTH
condictio possessionis (KOHIUKIIIHHUN MO30B) MIT SIK BJIAaCHUK, KM BTPATUB BOJIOIIHHS
pludio, TaK 1 He BIacHUK. Hanpukian, Ko npocTa nepeaadya BojoIiHHs Oyna 3/1iiicHeHa
MIOMUJIKOBO, TO MOTJIM TPEN SBUTU KOHAMKIIAHUN IM030B MPO BUTPEOyBaHHS MaiiHa
BHACHIJIOK Horo HaOyTTs Oe3 poctarHix mijactaB (condictio indebiti). Skmo mano micie
HACWJIBHUIIBKE BIIOMPAaHHS BOJIOJIHHS — TIO30B MPO TOBEPHEHHS OTPUMAHOTO B
pe3ynbrarti npaBonopyiieHHs (condictio ob iniustam causam). SIKIIO0 KOMYCh Ha JUISHKY
OPUHECIIU YYXY plY, TO ii MOXKHA OyJI0 BUTPEOYBATH 32 TONOMOTIOK0 3arajibHOI KOHAMKIIT
po noBepHeHHs HaOyToro 6e3 miactasu (condictio sine causa) [86, c. 123—124].

TakuM 4yuHOM, JaHUM eTanm pPO3BUTKY TOB’SI3aHMM 13  KJacU(DiKali€ero
KOHAUKIIIITHOTO TTO30BY.

B HacTymH1 CTOMITTS BHACIIOK 3arajbHOTO MPOIECY PelenIlii pUMCHKOTO MpaBa
MOHATTA «3000B’si3aHHS 3 HAOyTTS MaifHa ©0€3 JOCTaTHbOI IPaBOBOI IIIJCTABU

3’SBWJIOCS] Y 3aKOHOJABCTBI Ta IOPUIWYHIN JOKTPHUHI €BPOTEHCHKUX Ta 1HIIMX KpaiH.
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B3siBIIM 32 OCHOBY BYEHHSI PUMCBHKHX IOPUCTIB MPO KOHAMKINIO, (PaxiBii B TPaauIisX
KOHTHHEHTAJIbHOTO MpaBa HaMarajuch «IPUCTOCYBAaTH» HOTO O BITUM3HSIHUX 3aKOHIB.

He craBnsuu 3a meTy aucepraniitHoi poOOTH MpPOBEICHHS 1CTOPUYHOTO aHAII3Y
pO3BUTKY HAOyTTa MaiiHa 6e3 JOCTaTHIX MiJCTaB Bl MOTO 3apOKEHHS IO ChOTO/ICHHS,
a TaKOXK BPaxOBYIOYM OOMEKEHUU 00CsAT poOOTH, 1l po3aul nepeadadae 10CiiIKEeHHS
OKpPEMHUX ICTOPUYHUX €TarliB, 110 BJOOpa)Kat0Th PO3BUTOK JIOCIII)KYBAHOTO SBUIIIA.

JIOLIIBbHO MEepEeNTH A0 XapaKTepUCTUKU HAOyTTA MaiiHa 6e3 J0CTaTHhOI MPaBOBOL
MIJCTAaBU 32 PAJITHCHKUX YaciB. BapTo 3a3Ha4uTH, 10 pO3BUTOK T'OCIOAAPCHKOTO MpaBa
dbopMyBaBCcs B yMOBax IUTAHOBOi EKOHOMIKM Ta HaB’S3JIMBOI i7Iei coOIliaiizMy, sKa
YKOJHUM YHMHOM HE CHpHsUIa BITOKPEMIICHOCTI 200 MOKIIUBOCTI (hOpMyBaHHS HAJICKHOI
rOCroJapChKoi AISTIBHOCTI Y Cy4acHOMY pO3yMiHHI. MoBa He WHILIa Mpo HAJICKHI
KOHKYPEHTHI TOCIOJApChKi BIIHOCHMHU a00 HaBITh MPO TMPUBATHY BIACHICTH SIK
BIJIOKpEMJIEHE MaHO Cy0’€KTa rocrojaproBaHHs. BUHATOK craHOBUIM JIpiOHI opMu
npaill (peMICHUKH, KyCTapH1 BAPOOHUKH ), SIK1 OCTYIOBO JIIKB1JJOBYBaJIUCh.

Y comamictuuHomMy cycninbeTBi 20-30-X pOKIB TEpPMIH «IHUBUIHHE TPABOY
HEpIJKO 3aMIHIOBAJIM HA «TOCIOJAPCHKE IMpaBo», sike B TOW 4Yac 3a 3MICTOM HeE
BIJIPI3HSJIOCS BiJT IUBUIBHOTO TIpaBa. YacTo MUBIILHE MPABO HA3UBAJIU I'OCIIOAAPCHKUM,
apTyMEHTYIOYH 1€ THUM, IO Micsi BUOKPEMIJICHHS CIMEHHOTO MpaBa B OKPEMY Traiy3b,
MPEIMETOM IIMBLILHOTO MpPaBa 3aJIMILABCS MEPEBAKHO TOCNoapchkuii ooir [3, c. 81].

[Ipu ¢opmyBaHHI eTamiB PO3BUTKY rocmojapchbkoro mpaBa A. M. AnmapoB Ta
B. O. Kotyn 3BepraioTh yBary, 1o y k0BTHI 1923 poky Kowmicist 3 BHyTpillIHbOI TOPT1BII1
npu Pani npami ta o6oporn PPOCP nogana Ha po3misg 3aKOHOIABIOTO OpPraHy MPOEKT
ToproBensHoro 3BenenHs. HeoOXigHICTh HOTO yXBaJeHHS MOSICHIOBAJacs MOTPEOOrO
JIEPKABHOTO PETYJIIOBAHHS «TOPTOBO-ITPOMUCIIOBOI CTHX11», XapaKTEpHOI JJIsl TOTO Yacy.
Beeneni B wmexax peamizamii  nomitukun  HEIly mpuBaTHOmpaBoBI — €lE€MEHTH
TOCIOJAPIOBAaHHS BHUMAarajid Y3TO/DKEHHS 3 JEp)KaBHUM CEKTOPOM EKOHOMIKH Ta
Jiep>KaBHUM KOHTposeM. OnHak 1el npoekT OyB BIAXWIICHUN, IMOBIPHO, Yepe3 Te, 10
yacTHHA TMPEACTABHUKIB TOMIIIHBOI BIAIHOI €NiTH He miarpumyBana nomituky HEIly,
BBa)Karouu il Oypkya3Horo. Ha Toli MOMEHT BIJHOCHMHHU y cdepi rocrnoiaproBaHHs

perymoBanucs BukIouHO monoxeHHs MU [[K 1922 poky [3, c.81]. Bin Bkirouas
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okpemuii po3ain XII «3000B’s3aHHSA, MO0 BHHHUKAIOTH BHACTIIOK O€3I1CTaBHOTO
30araueHHs» [186]. Bapro BimMiTUTH, IO aHajoriyHa HOpMa 30eperiacs [0
TETEPINIHBOTO Yacy 1 B yacTuHi (ani —4.) 1 cT. 1212 yunnoro LUK Ykpainu [185].

[uBinpHM Komekc YkpaiHcbkoi Pamsrcbkoi Comiamictiunoi PecmyOmiku (mami -
LK YPCP) 1922 p. MicTUB NOJIOKEHHS PO MMOBEPHEHHSI O€31T1/ICTABHO OCPKAHOTO MaitHa
(ct. 400) [186]. Hmst mpoBeeHHST aHAJIOTIT 13 YMHHUM 3aKOHOJABCTBOM 3a OCHOBY B3SITO
9.1 cr. 1214 1K Vkpainu. CyTreBa BIAMIHHICTD MOJISITA€ Y BIJACYTHOCTI B UYHUHHOMY
3aKOHOJIABCTBI MOJIOKEHHSI PO BIAMOBIIAIbHICTh 0COOM 3a TOTIPIIIEHHS MaiHa JI0 TOTo, SIK
BOHA Ji3Hajach a00 MOBHMHHA OyJia 13HATHUCh PO HEMPAaBOMIPHICTh 30araueHHsl, 32 YMOBU
HAsBHOCTI B ii JisiX yMHCTy a00 rpy0oi HeobepekHoCTi. BapTo 3ayBayKuTH, 1110 MIPH IIbOMY
000B’SI3KOBO BPAXOBYETbCS TOBEIHKA OCOOM: YW 3HaAJla BOHA NpO HAOyTTsS MaiiHa 0e3
JOCTaTHIX IMiJICTaB, Y¥ MOTJIA 3HATH, Y TOBUHHA Oyy1a 3HATH?

Y 1922 p. Ha piBHI KOAU(DIKOBAHOTO HOPMATUBHOTO akTy OyJlo 3akpiluieHe
IPaBUJIO TIPO «BIJICYTHICTh TpaBa BUMAaraTth IMOBEPHEHHS BHUILJIAYEHOTO Yy TOTO, XTO
BUKOHAB 3000B’s13aHHS, IK€ X04a 1 1T030aBJIeHe MMO30BHOI CHIIM, ajie HE € HEIIHCHUM B
cuny 3akoHy» (cT. 401) [186]. 3a3HaueHo, 110 «30araTijiuil KOIITOM IHIIIOI 0COOM uepes
MPOTHU3aKOHHY a00 HampaBJICHy Ha IIKOAY JepXaBi dit0 1€l ocobu 3000B’s3aHUM
BHECTH HEMPABOMIPHO OJiepKaHe B 10Xij aepkaBu» (ctT. 402) [186].

AHanmi3yroun jAeTaibHime KoHKpeTHi mnonoxeHHs [IK YPCP 1922 p. miono
3000B’s13aHb 13 HAOyTTs MaiiHa 0€3 [OCTaTHIX TiJCTaB, HAyKOBIll IOMEPEIHIX
JNECATUIIITh, @ B PETPOCIEKTHMBHOMY AacCIeKTi i Cy4yacHI BY€HI, BHUIUISIOTH YMOBU
BUHUKHEHHS 3aKOHHOTO OOOB’SI3Ky TOBEPHEHHS HEMPAaBOMIPHO  OTPUMAHOTO:
«1) HasBHICTh 30araue€HHS Ha CTOPOHI OJHIET ocoOu («30araueHoi»); 2) MOXOIKCHHS
1bOT0 30araueHHs 3aBJSKH 1HIIINA 0c001 («mocTpaxaaniiiy); 3) BIACYTHICTb JOCTaTHbBOI,
BCTAHOBJICHOT 3aKOHOM a00 JIOrOBOPOM, ITiICTaBH 30araueHHs» [43, c. 91].

[IpoBoasiun mapasnenb 13 PUMCBKUM IPABOM, JOIIJIBLHO BBaXKaTH TaKi YMOBH
HEOOX1THIMH €JIEMEHTAaMH ITiJICTAaBH «Causay», BHHUKHEHHS ITpaBa BUMOTH MTOBEPHEHHS
MaifHa BHACIIJIOK HOoro HaOyTTs O€3 JOCTATHIX ITiJICTaB.

Takum urHOM, MOXHA 3pO00UTH BUCHOBOK, 1110 [IK YPCP 1922 p. cTaB BaxJIMBOIO

BIXOI0 PO3BHUTKY Kareropii 3000B’si3aHb 3 HAOyTTs MaiiHa 0e3 JOCTaTHhOI MPaBOBOT



45

MiJICTABU, 3aKPIMUBIIM TOJOKECHHS, SKI CTaJIM OCHOBOIO IS TMOMAJBIIOTO PO3BUTKY
HOPMAaTHUBHOI'O PETYIIIOBAHHS HaOyTTs MaliHa 6€3 10CTaTHIX MiACTaB.

Ha Bigminy Big LK YPCP 1922 p. «OcHoBu nuBiiasHOro 3akonogasctsa CPCP i
COIO3HHMX pecmyOumik», 3atBepmkeHi BepxoBHoio Pamoro CPCP 8 rpymus 1961 p., He
MICTHJIM OKPEMOTO PO3iITY, KM peryatoBaB 3000B’s13aHHS, 1110 BUHUKAIOTh BHACIIIJIOK
HaOyTTs MaiiHa 0Oe3 jocTarHiX mijactaB. [lonoXeHHsS IbOTO aKTy B OUIBIIN Mipi
nependavyaiy 3aXuCT IpaBa BIACHOCTI Ta BUTPeOyBaHHS MaifHa 3 4y)KOTO HE3aKOHHOTO
BOJIOJIIHHS, 110 BianoBigae mi1. 29 LK Ykpainu 2003 p.

3a3nadeHe Buile BimoOpakeHe y CT.28 «OCHOB NMBUILHOTO 3aKOHOIABCTBAY:
«BnacHuk mae npaBo BUTpeOyBaTy CBOE MAifHO 3 UYXOTO HE3aKOHHOTO BOJIOAIHHS» [87].
Cr. 28 nependayae Takox, 110 KO0 MatHO Oyio HaOyTe Oe3BIAIUIATHO B OCOOH, sIKa HE
MaJia paBa Horo BiUY>KyBaTH, TO BIACHUK Mae MpaBO BUTpeOyBaTH MOro Bia HaOyBada y
Bcix Bumagkax. fAk 1 cydacHuil LK Vkpainu, «OCHOBM LMBUIBHOTO 3aKOHOJIABCTBA
nepeadavany BUTpeOyBaHHsS MaiiHa BiJl IOOPOCOBICHOrO HalyBaya Ta MOJOKEHHS 100
HEMOXKJIMBOCTI BUTPEOYBAHHS BiJI TAKOTO TOOPOCOBICHOTO HabyBa4da TPOIIOBUX KOIITIB Ta
MiHHUX manepiB. JlomatkoBo monokeHHS «OCHOB  IIMBUILHOTO — 3aKOHO/AABCTBa»
niepeadadad 3axXuCT JIEP)KAaBHOTO MaifHa, MaifHa KOJTOCIIB Ta IHIIMX KOOTEPaTUBHUX Ta
IpPOMaJICHKMX OpraHizallii, 0 3yMOBIIEHO PAJITHCHKOIO IPABOBOIO CUCTEMOIO [87].

Takum yuHOM, MOXKHA CTBEPKYBaTH, 10 «OCHOBHU IMBIIHHOTO 3aKOHOJABCTBAY
BCTAHOBJTIOBAJIM TAKWUH PEUOBO-TIPABOBHM CIIOCIO 3aXUCTy MUBIILHUX MPaB Ta IHTEPECIB
BJIACHUKA SIK BIHAMKAIIIS, 1110 B OUTBIIOCTI AyOmtoeThes B 1. 29 cydyacHoro LK Ykpainwu.
Boanowac perymtoBanHs 3000B’si3aHb 13 HAOyTTS MaiiHa 0e3 JOCTaTHIX TMiACTaB HE
3HAWILIO BiOOpaKeHHS B JJaHOMY HOpMaTuBHOMY akTi Ha BigMmiHy Bin LK Vkpainu
1922 p., TOMy HEIOLUIBHO BUAUIATH HOTO SIK OKPEMHIl eTam pO3BUTKY 3aKOHOZABUYOIO
peryioBaHHs HaOyTTs MaiiHa 06€3 JOCTaTHIX MiJCTaB.

VY mopanbli poKd CrocTepiraeTbesi 00poThOa Teuit (hopMyBaHHS TOCIOJAPCHKOTO
MpaBa, cepel SIKMX KOHIICTIIIS €IHOCTI TOCIOJApChKOrO IpaBa Ha MPOTUBArY TMOILTY
TOCIIO/IAPCHKOTO TIpaBa Ha TOCHOAAPCHKO-aIMIHICTPATHBHE Ta LMBUIbHE. TaKWM YHHOM,
rOCMOIAPChKO-aIMIHICTPATUBHUI HAIMPSIMOK PETYIIOBaB OM MIANOPAIKOBAHI Ta IUIAHOBI

BIZTHOCHHU COILIAJIBHOTO CEKTOpY, a IMBUIBHE IMPaBO 30CEpenuyiocss O Ha peryIroBaHHI
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BIJITHOCHH TIPYBATHUX BJIACHUKIB. HacmimkoM po3BUTKY JaHOT1 i71€1 cTaia MPOITO3HIIiS Pa3oM 3
«OcHoBamu  1mBUTRHOTO  3akoHomaBctBa  CPCP»  mpuitHatu  [ocmomapcbko-
aJIMIHICTPAaTUBHHUM KOZEKC, MMPOTE 115 IIPaBOBa TEOPisl 3aJIMIIIIIACS Ha PiBHI Teopii [3, ¢. 82].

3rofioM penpecuBHUI paJAsTHCHKUIN peXUM MiJAaB CyMHIBY c(pOpMOBaHi Teopii, a
camy Hayky «locmnomapcbke mpaBo» Oylo BHU3HAHO JDKEHAYKOIO, IO MPHU3BENO 10
3aHenajy HayKOBOIO PO3BUTKY raiysi. BiAmoBigHO, €JMHOIO0 KOHIIEMIIIEIO, sSIKa 1CHyBaJIa
Ha TOH yac Oyna coliaabHO-IIUBUIICTUYHA.

Heo06xinHo 3a3HaunTH, 110 10 cepenunu 1950-x pokiB y CPCP maiixke MOBHICTIO
ITHOpYyBayIacsi TeOpis TOCIOAAPCHKOTO TpaBa. B 1iel mepiom MOHOMOJIbHE CTAHOBUIIE
3aliMajio IMBUIbHE IMpPaBO, a BYCHI-IIPABO3HABII i 3aliMajuCs OESKUMU IpodiIeMamu
rOCMOJapPChKUX BIAHOCHH Y CYy4aCHOMY 1X PO3YMIHHI.

Jlumre 3 cepenuun 1950-x pokiB movanacs (yHIaMEHTaMI3aIlls TOCIOIAPCHKOTO
npaBa, BIIPOMKEHHSI TOCHOJAPCHKO-IIPABOBOI HAyKH, 3apO/KEHHS €IUHOT KOHIIeTIIil
rocCroiapchbkoro mpasa. JlaHuil mepioj] XapaKTepus3yeThCs OOIPYHTYBAHHSIM OCHOBHOT
METH TOCIOAApCHKO-TIpaBoBoi Hayku. B. K. MamyToB cTaB mnepmmuMm yKpaiHCBKAM
BUCHHUM, KU 3all04aTKyBaB OJHY 13 Cy4aCHUX rocrnoiapchbkux mkii npasa ([onerbka
IIKOJIa TOCIOJJAPCHKOr0 MPaBa).

HactynHowo BIXOH HOPMATUBHOTO 3aKpIIJICHHS 3000B’si3aHb 13 HAOyTTS MaliHa
0e3 mocTaTHhOI TPaBOBOI TMijacTaBu Oyno npuHATTA y 1963 p. IIK YVPCP. I 42
«3000B’s3aHHs, 10 BUHUKAIOTH BHACIIIOK mpua0aHHsS abo 30epekeHHs MaifHa 3a
KOIITH 1HIIIOT 0coOM 0€3 JOCTaTHIX IMiJICTaB» BKJIFOYAJIa BCHOTO 3 CTaTTI 1 peryitoBaia
MOPSIIOK BUKOHAHHS 3000B’s3aHHS MIOAO0 TMOBEPHEHHS O€3MiACTaBHO MpuaAOaHoro abo
0e3miicTaBHO 30epeKEHOTr0 MailHa, CTATHEHHS Oe3MiICTaBHO MPUAO0AHOrO MaiHa B
noxin nepxkasu. [IK YPCP 1963 p. MiCTHB «KJIaCHUHE» MOJIOKEHHSI TIPO Te, 110 «0co0a,
sKa ofiepkKalia MalHO 3aBASKM 1HINK 0co0l 0€3 JOCTAaTHBOI MiJICTaBH, BCTAHOBJICHOI
3aKOHOM a00 JIOrOoBOpPOM, 3000B’si3aHa MOBEPHYTH OE€3MiJCTaBHO MpHa0aHe MalHO i
ocoO1» [187; 43, c. 92].

Sk 1 B HOpMmax nonepeiHboro Kozgekcy, 3akpimitoBaiocsk, M0 TaKUH ke 000B’ 130K
BUHUKAE, KOJIU MMiCTaBa Npua0aHHs MaifHa 3rofoM Bijanaia. KpiMm 11b0ro0, 3a aHaJIOTI€l0

3 K YPCP 1922 p., B HOpMaTtuBHOMY akTi 1963 p. MiCTUBCS mepenik MaiHa, 0 He
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niysirano ButpedyBanHto. Ha Biaminy Big LIK YPCP 1922 p. y IK YPCP 1963 p. 6yna
HOpMa PO HEOOXITHICTh MOBEpHEHHS O€3MiJCTaBHO MPUAOAHOTO MaiiHa B HATypi, a
TaKOX TOJOKEHHS PO HEOOXIIHICTh BIIIKOIYBAaHHS BapTOCTI MalHa, BU3HAUCHOI Ha
MOMEHT IpUI0aHHsI, B pa3i HEMOXJIMBOCTI HOro nmoBepHeHHs [43, c. 93].

OTxe, MO)KHa TOBOPUTH MPO Te, L0 JAHUN ICTOPUYHUN MHPOMIKOK PO3BUTKY
3000B’s13aHb 13 HaOyTTs MaifHa 0e3 JOCTaTHIX MIJCTaB XapaKTEPU3YETHCS MOSABOIO JBOX
CHOCcO0IB BHKOHAHHS 3000B’s3aHHS: IOBEPHEHHsS MaifHa 1 BIJIIKOAYBaHHS HOTO
BapTOCTI. Y KOHTEKCTI JOCHII)KCHHS PUMCBHKOTO MpaBa B JHUCEPTAIliiHIM pOOOTI
3a3Ha4yasocs TMPO ICHYBaHHS PI3HUX CHOCOOIB BUKOHAaHHSA 3000B’S3aHHS  ILIOJIO
MOBEPHEHHSI MailHa BHACHIOK HWoro HaOyTTsa 0e3 JOCTaTHIX MIJACTaB: MOBEPHEHHS
MaiiHa, BIJIIKOAYBAaHHS MOro BapTOCTI 1 BIAUIKOAYBAHHS IIJISIXOM HAJIaHHS pedl B3aMiH
BTpaueHoi abo mMomKomkeHoi. BpaxoByrounm 1e, MoxHa 3pOOMTH BHUCHOBOK, IO
K YPCP 1963 p. po3mupuB nepenik cnocodiB BUKOHAHHS 3000B’s3aHHS 1 BOJIHOYAC
MPOBIB aHAJIOTIIO 3 EPEIIIKOM, CPOPMOBAHUM PUMCHKHM MPABOM.

om0 rocmogapchkoro mpaBa LBOTO MEPIOY, TO, SIK 3a3HAYalIOCh BHILE, HOTO
O0COOJIMBICTh, BH3HAuajia COIlajiCTUYHA BJIACHICTh, & CaMe€ — HapojHa, KOJTOCIIHA,
BJIACHICTh TPOMAJICHKUX OpraHi3ailiidi. 3amepedyBajiach Oyab-sKa BIACHICTh Ha 3acO0HU
BUpOOHUITBA. [lepemyMOBOIO PO3BUTKY caMe TOCHOAAPCHKOTO 3aKOHOAABCTBA OYiIH
3aKOHHM, IO CTOCYBajlUCh IUIAHYBaHHS, JEPKaBHUX MiAMPUEMCTB, TOCTOAAPCHKUX
3B’s13k1B. DopMytour 0a3uc HassBHUX 3aKOHOJABYMX aKTiB, y 60-TX pokax XX CTOMITTS
¢axiBui y cdepi rocrnoapchbKoro mpaa 3aiiMaincs CUCTEMATU3AIlEI0 3aKOHOAABCTBA.
[limcymkoM poOOTH IOPUCTIB-TOCTIONAPHUKIB CTaB 30IpHUK 3aKOHOJABYMX aKTIB 3
nutadb HapoaHoro rocrnogapctBa CPCP, 3senenns 3akonie CPCP Ta 3BeeHHs 3aKOHIB
coro3HuX pecnyorik [88, c. 146].

[uBuTiCTHYHUN MAX1T O BPETYAIOBaHHS MUTAHHS HAOyTTA MaitHa 0e3 TOoCTaTHIX
MIJICTAaB HE JO3BOJISIB BIJIHECTH Taki IMPABOBIAHOCHUHU [0 TPEAMETY PEryItOBaHHS
paAsSHCBKOTO  rocmojapcbkoro nmpasa. KpiM Toro BiACYTHICT y  cyO’ekTa
rOCIIO/IAPIOBAaHHS MPUBATHOTO MaiHA Ta JEpXKaBHA BIIACHICTh HA YCl TOCHOAAPCHKI
3aco0u (pecypcH) HIBEIIOE camy 17el0 MOXJIMBOCTI HaOyTTs MaiiHa 0€3 J10CTaTHIX

migctaB. PansHchka Bmama mparHyna 3HUIIUTH  Oydb-sSKy 11€10 BHOKpPEMIICHHS
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TOCIIOJIAPCHKOTO TpaBa, OCKIIbKM BBaXkaja MOro 3arpo3oro cepi aaMiHICTPAaTUBHOTO
BILJIUBY, &, BIJITAK, 1 BIACHOMY BIUTUBY Ha €KOHOMIKY.

3 pO3BUTKOM JIEp>KaBH, 3MIHOK TOJITUYHOI OOCTAHOBKH 3MIHIOETHCS 1
3akoHOAaBCTBO. [lowatok 90-x pOKIB CTaB BIJANPaBHOIO TOYKOIO PHUHKOBUX
TpaHchopmallii y KpaiHi, SKi BIUIMHYJIM TEepeAyciM Ha PO3BUTOK TOCIOAAPCHKOTO
npasa. [lepexin BijJ MJaHOBOI €KOHOMIKH O PUHKOBHX MEXaHI3MIB CYIPOBOJKYBaBCS
CYTTEBUMH 3MiHAMHU: BIIPOBAKEHHSM HOBOI COIlaJbHO-€KOHOMIYHOI TOJITUKH Ta
NpoBeAeHHAM HU3KH pedopm y cdepi rocmogapcekoro mpara. I[llo6 Biamosigaru
CTPYKTYp1 HOBOi €EKOHOMIYHOI MOJIEJI1 KpaiH! CTBOPEH1 HOB1 MPABOBI IHCTUTYTH 1 HOPMU
Ta MOJICPHI30BaHi 1CHYIOYI.

BignosigHo g0 ct. 3 OcHOB 1uBLILHOTO 3akoHO1aBcTBa Coro3zy PCP 1 pecryOmik
1991 p., muBUIBHI TIpaBa 1 OOOB’SI3KM BUHUKAIOTh, OKPIM YCHOTO IHIIIOTO, BHACIIIOK
npuaoaHHsa abo 30epekeHHs MaifHa 0e3 JOCTaTHIX MiJCTaB 3a pPaxyHOK IHIIOI 0COOU
(6e3mincraBHe 30aradenHs). [7. 19 «3000B’s3aHHS, 10 BHHUKAIOTH BHACIIIOK
3aMoMisTHHS TIKOAM 1 0€3MiCTaBHOTO 30aradyeHHs» MICTUIA OKPEeMi CTaTTi, IPUCBIYCH]
NUTAaHHSIM BUKOHAHHS 3000B’s3aHb MIOJ0 MOBEPHEHHS MaiiHa BHACIIIOK HOro HaOyTTs
0e3 mocrarHix mijacTaB [85].

I3 3100y TTSIM YKpaiHOIO HE3aIE€KHOCTI MOCTAJIO MUTAHHSA PO KypC AEp KaBH 5K Y
BHYTpIIIHIN, Tak 1 B 30BHIIHIA momituui. B pe3ynbrari nepeMoBuH €Bponenchbkoi
komicii Ta VYkpainm y 1994 p. Oyna mianucana Yroma Tpo MapTHEPCTBO 1
CHiBpOOITHULITBO MK VYKpaiHoo 1 €Bponelicbkumu CHIBTOBApUCTBAMH Ta  iX
Jep’KkaBaMU-4JIeHAMU, SIKa 3amovyarKyBajia OCHOBH criBmpaiti [ 179].

[TparaeHHsT AepKaBu O MOZCPHI3AIli IMOJITHKO-IIPABOBOI CHCTEMH Ta E€KOHOMIKH
BU3HAYUWJIO CTpaTEriuHui Kypc Ha 1HTerpauito Ykpainu 10 €C. HeoOxiaHicTh 3a0e3neyeHHs
HAIlIOHAJILHUX 1HTEPECiB YKpaiHW, YTBEp/DKEHHS 1i CTaTyCy SIK BIUTMBOBOI €BPOIEHCHKOI
JIEp’aBy Ta MOBHOIIPAaBHOIO wieHa €C 3ymoBmio npuHATTA y 1998 p. Ykazy IIpesunenra
VYkpainu «IIpo 3arBepmxenns Crparerii inTerparii Yikpainu 10 €C» [127].

Bxxe Ha mpomy erami Yroma 1994 poky mepenbauana 30MM>KEHHS 1CHYFOUOTO 1
MaifOyTHBOTO 3aKOHOJABCTBA YKpaiHU 13 3akoHoAaBcTBOM CITIBTOBApUCTBA ILISXOM

MOCTYTIOBOTO TIPUBEJCHHS Yy BIAMOBIAHICTH 70 3akoHOnaBcTBa CmiBroBapuctsa [177]. 3
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npuiHATTIM 16.01.2003 p. 1 HaOyTTIM ynHHOCTI 01.01.2004 p. 'K YKpainu, rocnonapceke
IpaBO OCTATOYHO CHOPMYBATIOCA SIK CAaMOCTIHA, KoAu(]ikoBaHa Ta BIIOKpPEMIIEHA Taly3b
npasa. [ K Ykpainu MicTuB HOpMU 1110710 HAOyTOTO MaifHa Cy0’€KTOM TOCTIOIapIOBaHHs 0e3
JOCTaTHIX miacTaB. 3okpema, 3rigHo 13 cT. 174 T'K Vkpainu migctaBo0 BUHHKHEHHS
rOCITOJIAPCHKOTO 3000B’sI3aHHS CEepell 1HILNX € 3arOAIsTHHS KON Cy0 eKTy a00 Cy0’ €KTOM
rOCIO/IaproBaHHs, TpuadaHHs a0o 30epexkeHHs MalHa cy0’ekta abo CyO’€KTOM
TOCMO/IaPIOBaHHS 32 PaXxyHOK 1HIIOT 0coOu 0e3 JOCTaTHIX Ha Te mifcTaB [34].

[Tomanpire mparaeHHs YKpaiHu A0 30mmwkeHHa 3 €C cnpusio MiANHCAHHIO B
2014 pori Yromm mpo acomiamilo MixX YKpaiHOwo, 3 ofHi€i croponu, Ta €C,
€BpOINENUCHKUM CITIBTOBAPMCTBOM 3 aTOMHOI €Heprii 1 IXHIMH JepKaBaMU-UJICHAMH, 3
1HII0T cTOpoHM (am — Yroja mpo acoiialiip), ssika Habpana yuHHOCTI B 2017 porii Ta
BIIKpMIIA ISl YKpaiHH IUIsX 10 puHKy €C, 10 CTUMYITIOBAIO PO3BUTOK TOCHOAAPCHKOT
aisuibHOCTI [176].

OpnHi€l0 3 OCHOBHMX IIUJIEM, BU3HaYeHUX y cT. 1 VYrogu mpo acomiaiioo €
3allpOBa/KEHHS yYMOB JJII MOCHJICGHHSI €KOHOMIYHUX Ta TOPTOBEJIbHUX 3B’SI3KiB, IIO
CIPUSATUMYTh MOCTYIIOBIM 1HTEerparii YkpaiHu y BHYTpimHii puHok €C, BKIIOUYAOUU
CTBOPEHHS MOMIHUOJIEHOT Ta BCEOCSIKHOI 30HM BUIBHOT TOPTIBNIi, a TaKOX MIATPUMKA
3yCHJIb YKpaiHM MO0 3aBEPIICHHS Mepexoay 10 (PyHKIIIOHYIUO0i pUHKOBOI €KOHOMIKH,
30KpeMa 4epe3 MOCTyNOoBY aJlanTailito ii 3akoHo1aBcTBa 0 acquis €C [176].

3 npuiHATTAM YroAu MpoO acolialiio MHepel] 3aKOHOJABIEM, a TaKOXK IMepen
HayKOBISIMH Yy cdepi TOCMOJApCHKOTO TMpaBa IOCTaj0 BaXIMBE 3aBIaHHS
pedopMyBaHHS 3arajJbHUX IM1JBAJIMH FOCIOIAPChKOro 3akoHonascTsa [157, c. 307].

VY moromy 2022 p. Ykpaina nogania odimiiiHy 3asBKy Ha BcTyn 10 €C Ta y 4yepBHi
TOTO X POKY OTpUMaJia ctaTyc kanauaara Ha wieHcTBO B €C. [Ipouec iHTerpamii HOBUX
nepxkaB-uneHiB €C BigOyBaeThCcsl Yepe3 MeXaHi3M pPO3IIMPEHHS, SKUW Tmependadae
BUKOHAHHA TEBHUX TMOJNITHYHUX Ta EKOHOMIYHMX BHMOT KpaiHaMH-KaHIUJaTaMu.
KirouoBum eramom pedopM € rapMoHi3allisi 3aKOHOJABCTBa YKpaiHW 3 MPaBOBUMHU
Hopmamu €C [194, c. 160].

€BpoiHTerpalliiiHi Mpouecu B KpaiHi, HEOOXIAHICTh HAONMKEHHS IPaBOBOTO

PETYIIIOBaHHS TOCMOMAPCHKUX BIAHOCHH IO €BPOIMEWCHKOI MO, TpUBAJL TUCKYCIi
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1010 4acTkoBOi ToTokHOCTI monokeHb ['K Vikpainm Tta LK Ykpainu, HEoOXiTHICTDH
BIIPOBAXKCHHS KOPIIOPATUBHOI (OPMHU YIIPABIIHHA ISl JAE€PKABHUX Ta KOMYHAJIbHUX
MIIMPUEMCTB cTaio mijacTtaBoto At mpuiHATTA 09.01.2025 p., 3Y «IIpo ocobiauBocTi
peryaroBaHHs AISUIBHOCTI IOPUAWYHUX OCI0 OKpeMHX OpraHi3alliiiHO-IpaBOBUX (OPM y
nepexigHui mepion Ta 00’€HaHb IOPUIUYHUX 0cCiO», 3rigHo 3 skuM ['K Vkpainu
BTpaya€ YMHHICTh 3 JHS BBEJACHHS B JIiI0 I[bOTO 3aKOHY (Yepe3 IIICTh MICAIIB 3 JIHS
HaOpanHs HUM YnHHOCTI) [130].

BianoBinHO,  CKAcOBYIOThCA ~ MIACTaBM  BUHUKHEHHS  TOCIOAApPCHKOTO
3000B’s13aHHA, nependadeni cr. 174 T'K Ykpainu, mo 3yMOBIIIOE MpsiME 3aCTOCYBaHHS
nonoxenb 1. 83 LK VYkpainu mnpu BHpILIEHHI NUTaHHS MPABOBOTO DPETYITIOBAHHS
HaOyTTs MaitHa cy0’€KTOM TOCrofaploBaHHs 0€3 I0CTaTHIX IMiICTaB.

Takum 4MHOM, MOXKHa 3pOOMTH BHCHOBOK, IO B ICTOpIi PO3BUTKY IOPUIMYHOL
Kateropii «HaOyTTsI Cy0’€KTOM roCIoJIaproBaHHs MaitHa 03 JOCTaTHbO1 MPABOBOI IT1ICTABI)
JOCITPKEHO Ta BUOKPEMJICHO TaKl XapaKTEPUCTUKU OKPEMHUX €TaIliB i pO3BUTKY:

1. [Tepmwmit eram — nepiod 0asHbOpuMCbKOi Oepiicadu — 3apOIKEHHS 3000B’sI3aHb
13 HaOyTTs1 MaitHa Oe3 JOCTaTHBOI MPABOBOI IIJICTABH HA OCHOBI 1/1€1 HEJOMYCTUMOCTI
HENPaBOMIPHOTO 30arauyeHHs Ta 3aXUCTY BIJNOBIIHHUX 3000B’s3aHb 32 JIOTIOMOTOIO
KOHJAUKIIITHOTO T030BY, (POpMYIIFOBaHHS TIJCTaB 1 YMOB IOJIaHHS TAaKOTO IMO30BY, HOTO
BUiB. Ha OCHOBI KJIaCHYHMX PUMCBKHUX IOJ0KE€Hb BYCHHS MPO KOHJMKIIIIO 3pOOJICHO
JOKTPUHAJIBHY CIpOOy MOAAJBIIOTO iX po3BUTKY. [l IbOTO eTamy XapakTepHe OUIbII
IIMPOKE TIIyMadeHHs 3000B’si3aHHS TpuW HAOyTTI MaifHa ©O€3 JIOCTaTHIX MiJCTaB;
NOCTIMHI CHpoOM IOPUAMYHOI Teopli Ta TMPAKTUKA BIAMEXKYBATH KOHAUKIIIHHI
3000B’s13aHHS B1JI CyMI>KHUX MPABOBUX SIBUIII.

2. lpyruii eTan — nepiod padsHcobkoi 1aou 8 Yxpaini —xapakTepHUA MPUAYIIICHHIM
cnpo® po3BUTy Ta Komu@ikailli TOCHOAAPCHKOTO  3aKOHOJABCTBA, MPOCYBAHHIM
LUBUIICTUYHOT CIPSIMOBAHOCTI PETYIIOBAaHHS BIIHOCUH BJIACHOCTI, BIJICYTHICTIO ITPUBATHOI
BiacHOCTI. ColiaNiCTUYHUN BEKTOp MONITUKA 3yMOBUB 3akpirieHHs came y LK YPCP
1922 p. HaOyTTss MaifHa Oe3 JOCTaTHIX MIACTaB SK OAHY 3 IIJICTaB BUHUKHEHHS
3000B’s13aHb. lOCmomapchke MpaBO PAISHCHKUX YaciB 3MOIVIO BigHOBUTHCA y 1950-x

pPOKax, MPOTe MOHOIOJILHE CTAHOBUIIE IIMBUILHOTO MpaBa 3yMOBHIIO IPUAHATTS y 1963 p.
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K YPCP. Iy nporo eramy xapakTepHI Taki PUCH: TOSiBA JIBOX CIIOCOOIB BHKOHAHHS
3000B’s13aHHs: TIOBEPHEHHs MaifHa 1 BIAIIKOAYBaHHS HOr0 BapTOCTl. 3a3HA4eHi
3000B’s13aHHsI HEe OynuM MpeaMeToM perymoBaHHsS locnopapcbkoro Impasa, IO €
3aKOHOMIPHUM, OCKUTBKM BUPOOHUY1 PECYPCH HAJIEKAH JIEPIKaBI.

3. TpeTiit eram— cywacHuti 3aKoHoOagyuul eman 6 Ykpaiwi — O3HAYECHUU
npuitHaTTIM 'K Vipainu 2003 p. Po3BuTok nep:kaBu, 3MiHa MOTITUYHOI OOCTAHOBKHU B
KpaiHi CIPHUSUIM PUHKOBUM TpaHcopmaiisiM Ha moyarky 90-x pokiB, Kl HacaMmepen
BIUIMHYJIM Ha PO3BUTOK TOCIOJApChKOro mpaBa. Binlynock ocTaTouHe BHIIJICHHS
rOCIIOJJapPCHKOTO MpaBa SIK CaMOCTIHHOT, KOAM(IKOBAHOI Ta BIJOKPEMIICHOI ragy3i mpasa.
[ocronapcbke 3000B’si3aHHS 3 HAOyTTs MaiiHa Cy0’€KTOM TOCHOAApIOBaHHA 03
J0CTaTHROI MPABOBOI MiACTaBH OCTAaTOYHO CPOPMYBaAIOCs Ta 3HAUILIO BiqOOpakeHHS y
ct. 174 TK Vkpainm. Ilignucanus Yroguw mnpo acoriaiiio MOMTHOWIO MPOIECH
30mkenHst Ykpainu ta €C.

€BpoiHTerpaiiitHuil mpoiec nepeadayae CTBOPEHHS €IMHOTO MPABOBOTO OIS,
110 JT03BOJIUTh YKpaiHi €PEKTUBHO IHTETPYBaTHUCS B €BPONEUCHKY €KOHOMIYHY CUCTEMY
Ta BHUMara€ TapMOHI3allli HaIIOHAJIBHOTO 3aKOHOAABCTBA. 3a3HAu€HlI MPOIIECH,
HEOOX1AHICTh HAONMKEHHS MPABOBOTO PETYIIOBAHHS TOCIONAPCHKUX BITHOCHUH JI0
eBporeiicbkoi Mozeni Tta auckycli monao 'K Ykpainu cnpusuin npuiiaartio 3Y «lIpo
OCOOJIMBOCTI PEryJIIOBaHHS iSUIbHOCTI IOPUAMYHHMX OCIO OKpeMHUX OpraHizaiiitHo-
npaBoBUX (opM y mepexigHuil nepion Ta 00’ €THAHb OPUIAYHUX 0CI0», 3TITHO 3 SIKUM
BTpayae yuHHICTh ['K Ykpainu yepe3 miicTh MicsAUiB Micasl HAOyTTS YMHHOCTI LIOTO
3akoHy. Y Tomy umcii He nie cT. 174 'K VYkpainu, sika ofHi€0 3 YMOB BUHMKHEHHS
rOCIOJapChKOTO 3000B’s13aHHS BU3HA4alla HAOyTTs Cy0’€KTOM rOCIOAApIOBaHHS MaiiHa
0e3 JocTaTHIX Ha Te MijAcTaB. BiamoBiHO, 1JIs BPETYIIOBAaHHS IPAaBOBIIHOCHH 3
HaOyTTs CyO’€KTOM TOCIIOJIapIOBaHHS MaifHa Oe3 JOCTaTHIX MiJACTaB B JaHHWM Yac

3acTOCOBYIOTHCA HOpMHU TU1. 83 LK Vkpainm.
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1.2 Tocnogapcbke 3000B’si3aHHA SIK CKJIaZioBa HAOyTTs MaiiHa 0e3 JocTaTHIX

IICTaB

Po3rsijatoun MOHATTS rocnoAapCchbkux 3000B’s13aHb 3 HAOYTTS MaiiHa Cy0’€KTOM
rocrojilaproBaHHsi 0€3 J0CTaTHHOI MPABOBOi MiJCTAaBU Ba)XJIMBO BHU3HAYUTHCH 13
CYTHICTIO Takoi FOPUJIUYHOI KaTeropli K rocrnoJapchki 3000B’s13aHHSI, 1[0 € OCHOBHOIO
CKJIa/I0BOIO HAaOyTTs MaitHa 0e3 JOCTaTHIX MiJICTaB y IOCIOIaPChKO-TIPAaBOBOMY aCMEKTI.

['ocronapcbki 3000B’s13aHHSL TOCTAaTHBOIO MIpOIO MPEACTABIEHI B JITEpaTypl 3
rOCIOJapPCHKOTO MpaBa, BUCBITIICH] Y MOHOTpa(iuyHUX JOCIIKEHHIX [5; 69; 70 Ta iH.]
Ta HaykoBHX cTarTsax [6; 21; 29; 37; 72]. He3Baxawouu Ha 1€, BBaXaeMo, IO
JOCTIKEHHSI TaHOi KaTeropii JOIIJIBHO MPOBECTH 1 HAa PIBHI ILOTO JUCEPTALIHOTO
JTOCTIKEHHS Y KOHTEKCTI TEMH pOOOTH.

3rigHo 3 B. M. Cnomo10, 3000B’3aHHS € MPAaBOBUMH B3a€MO3B’A3KaMH, B MEXax
AKUX OJHa 0ocoba Mae MpaBo Ha MeBHI Aii 3 Ooky iHmoi [159, c. 125]. V upomy
BHU3HAUEHHI 3000B’sI3aHHS CITIBBITHOCUTHCSA 3 KATETOPI€IO MMPaBa BUMOTH.

K. I1. CinsiBcbkuii TpakTye 3000B’SI3aHHS SIK TEOPETHKO-TIPABOBY KaTErOpito:
«yperyiboBaHI HOpPMaMu TpaBa CYyCHUIbHI BIAHOCMHM MK HPaBOCYO’€KTHUMU
Cy0’eKTamMu, SIKI BUHUKAIOTh, 3MIHIOIOTHCS 1 TIPUIMHHSIOTHCS MO0 K MailHOBHUX, TaK 1
HEMaWHOBHUX 00’€KTIB, BHACIIOK YO0 y OJHIET 31 CTOPIH BUHUKAE OOOB’SI30K BUNHUTH
MEeBHI i 4M YTPUMATHUCh BiJ 1X BUYMHEHHS, HEBUKOHAHHS $KOTO € IIJACTaBOI IS
3aCTOCYBaHHS 3ac001B IOpUINYHOI BiANOBITabHOCTI» [158, ¢. 30].

Baxnuuwm € tBepmxerHs O. I1. [ToamepkoBHOTO, 110 MOHATTS «3000B’3aHHS €
3araJbHOTPABOBUM, a MOTO JOATKOBI 03HAKH (HOPMYIOTH BHUIOBI PI3HOBHUIH, 30KpEMa
LMB1JIbHI, (PIHAHCOBI, rocoapChKi 30008’ s13aHH [92, ¢. 198].

H. 1O. T'onyGeBa nana po3ropHyTe BU3HAUCHHS, 10 00’ €HYE OUIBIIICTh O3HAK
3000B’s3aHHS: 3000B’S3aHHA € CKJIAQIHAM JWHAMIYHUM IIPAaBOBIIHOIICHHSM, IO
OTIOCEPEIKOBYE PyX MareplaJibHUX 1 HeMarepiallbHUX Onar, BCTaHOBIIOIOUU
B32€EMO3AJICKHICTh CY0 €KTUBHUX MPaB 1 IOPUIANYHUX OOOB’A3KIB WOTO y4YaCHUKIB. Y
paMKax I[bOTO TIPABOBIAHOIIEHHS OOpPXHUK HAAUICHUNA IOPUIAYHUM O00O0B’SI3KOM

3M1ACHUTH HAa KOPUCTh KPEIUTOpA BU3HAYEH1 A11 MAHHOBOIO YW HEMAHHOBOTO XapaKkTepy
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abo yTpuMarucs BiJ iX BUMHEHHS, TOAl SK KPEIUTOP HAIIJICHUM KOPECIOHAYIOUHM
Cy0’€KTHBHMM IPaBOM BHMMaraTu HaJIEXXHOTO BHKOHAHHS 3000B’s3aHHs. BomHouac y
JIBOCTOPOHHIX 3000B’SI3aHHAX KOXKHA 31 CTOPIH € OJTHOYACHO 1 KpeauTopoM (y YacTHHI
HAJICKHUX 1l BUMOT), 1 OOP>KHUKOM (y YaCTHHI MOKJIAJACHUX Ha HEl 000B’S3KiB) [IUT. 3a
155, c.158]. OsnHaku, sKi MOXHA BHUIUIATA 3a JOKTPUHAJIBHUM BHU3HAYCHHSM,
chopmynroBanum H. FO. T'onyGeBoro aJisi IUBLIBHOTO 3000B’I3aHHS, XapaKTepHi 1 s
rocrnoaapcbkoro 3000B’s3aHHA. b. B. JlepeBsnko 3a3Hauae, 1m0 3000B’s3ajbHE TPABO
MOXKHAa BB@XaTH OKPEMOI0 KOMIUIEKCHOIO Tally33l0 TMpaBa, fAKa € MiATaly33t0
TOCIIOJIAaPCHKOTO TMpaBa, ajie 3000B’s3ajbHE MPAaBO MOXKE PO3IVISAATUCT TaKOXK SIK
niarany3p nuBiUIbHOTO mpaBa [44, c. 19]. Ilpu mpomy ciig BpaxoByBaTH, IO B
rocroJapcbkomMy MpaBi chopMoBaHa ycTajeHa AyMKa, 110 3000B’s3aHHS MPU HAOYTTI
MaifHa 3a paxyHOK 1HIIOi 0coOM 0e3 AOCTaTHIX MiJCTaB BBaKAIOTHCS TOCIOJAPCHKUMU,
SKIIO OOWABa I1X YYaCHHKH € CyO €KTaMH TOCIONapIOBaHHS YW y4YaCHUKaAMU
rocrnojapcbkux BigHocus [173, c. 150].

BpaxoByroun 1CTOpUYHHMII aclEeKT pO3BUTKY TOCHOAApCHKOTO TIpaBa Ta
(dbopMyBaHHS HOr0 MOJOXKEHb BHACIHIIOK PO3BUTKY IIUBUIbHUX MPABOBITHOCUH, MOHSATTS
«rocrmofapchke 3000B’s13aHHs» Briepie Oyno 3akpimiene ct. 173 'K Ykpainu [34]. Lle
BU3HAYCHHS Maibke TOTOXKHE BHU3HAYEHHIO 3000B’si3aHHS, HaBeAeHOMY y cT. 509
LK Vkpaiau, 1010 3yMOBJIEHO 3arajlbHOK0 XapakKTEPUCTUKOK JAHOTO  IOHATT
chOpMOBAHOIO CIOYATKy Yy LUBLIbHOMY mpaBi. OCHOBHA BIAMIHHICTh HOJATaga y
cy0’extax 3000B’s3aHb Ta cdepi 3acTOoCyBaHHS, IO BH3HAYalaCh, BUXOASYM 3
rOCIOJApChKOI Taly3eBOi IMPUHANEKHOCTI. Bapro 3a3HayuTH 110, rOCHoaapchka
JUSTBHICTD HIKYJU HE 3HUKIIA, Cy0 €KTH TOCHOIAPIOBAHHSI SIK CTOPOHH y 3000B’sI3aHHSIX
NpOBAJATh CBOIO MAISUIBHICTH, a, BIATAK, 1 3000B’s3aHHSA y cdepl rocnogaproBaHHs
HIKyJIY HE 3HUKAIOTh, He3Ba)katouM Ha BTpary ynHHOCTI ['K Vkpainu.

VY cr. 2 3Y «lIpo 0cobamBOCTI perymoBaHHs JisSUIbHOCTI FOPUIAUYHUX 0CI0 OKpEeMHUX
OpraHizaliifHO-IpaBoBUX (PopM y mepexigHuil mepioj Ta 00’€AHAHb IOPUAMYHUX OCIO»
TOCIOAAPCHKY MISTIBHICTh TPAKTYIOTh SK JISUTBHICTH y cepi CYyCHUIBHOTO BUPOOHUIITBA,
CHpPSIMOBAHY HAa BUPOOHUIITBO Ta peali3alliio MPOIYKIIli, BUKOHAHHS pOOIT Y HAJaHHS

MOCITYT BapTICHOTO XapakTepy, 110 MArOTh IIIHOBY BU3HAYEHICTh, a B 4. 2 TiepeadadeHo, 10
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CyO’€KTH TOCHOJAPIOBAaHHS € YYaCHUKAMH TOCTOMAPCHKUX BITHOCHH, IO HECYTh
BIZIMIOBITAJIGHICTh 32 CBOIMHU 3000B’S3aHHSMH B MEXKax CBOTO BIJIOKPEMJICHOTO MaiiHa
[130]. TobOto, Ccy0’€KTH TOCHOJAPIOBaHHS, 3MIMCHIOIOYM TOCIOAAPCHKY MISUIBHICTH Ta
pealTi3yroul TOCTIOIAPChKy KOMITETEHITI0, 3yMOBIIOIOTh BUHUKHEHHS, BUKOHAHHS, 3MiHY
a00 MPUITUHEHHS TOCIOAPCHKUX 3000B’13aHb.

BignoBimHo a0 3akoHOjaB4oi Kiacu@ikaiii TocCmogapCchbKuX 3000B’s3aHb B
I'K Vkpainu, 3akoHOmaBEIlb BHIUISAB MalHOBO-TOCIOMAPCHKI Ta oOpraHi3aiiitHo-
rOCroIapChki 3000B’ I3aHHH.

3rimno 3 c1. 175 T'K Vkpainn wmaiiHOBI 3000B’s3aHHS, 110 BHUHUKAIOTH MIX
cy0’€KTaMu TOCIOIAPCHKUX MPABOBIIHOCHH, PETYIIOI0ThCs nonokeHHs MU 1K Ykpainu
3 ypaxyBaHHsM crneuudiku, BuzHaueHoi ['K Vkpainu [34]. Opnak, sk 3a3Haudae
A.T. boGkoBa, Ha TIpakTuIll y cdepl rocmogapcbkux 3000B’s3aHb Ta 1HIIUX BiTHOCHH
gacTo 3actocoByBaiuch HOpmu IIK VYkpainu, iHoji Oe3 BpaxyBaHHS OCOOJMBOCTEM,
3akpimienux y I'K Ykpainu [15, c. 30].

Y HaykoBI JOKTpHUHI OpTraHi3alliiHO-TOCTIONAPCHhKI 3000B’SI3aHHS  YaCTO
NPOTUCTABIISJIM MaWHOBUM, AakIEHTYIOUM YyBary caMe€ Ha BIJCYTHOCTI MaiHOBOI
cks1azioBoi [16, ¢. 73-74]. O. I1. BixpoB 3a3Havae: «3MICT OpraHi3aliiiHO-TOCIOIaPChKUX
MPaBOBIJHOCUH OXOIUTIOE KOMILJIEKC MpaB Ta OOOB’S3KIB CTOPiH, CIPSAMOBAHHMX Ha
JIOCSITHEHHSI €IMHOTO OpraHi3aliifHO-€eKOHOMIYHOTO pe3yabTary y cdepi ynpaBiiHHS 1
PETYIIIOBaHHS TOCIOAAPCHKOT AisUTbHOCTI» [26, c. 16].

CdopmoBaHO 1 MNPOTUIICKHY TMO3UIIII0, BIAMOBIAHO JI0 $KOI OpraHi3aliiHo-
rOCIOJapPChKi BIIHOCHHU Ta 3000B’S3aHHS € IIJIICHOIO CHCTEMOIO ITPAaBOBIIHOCHH, IO
BUHUKAIOTh MDK CyO’€KTaMH TOCHOJAapIOBaHHS Ta Cy0 €KTaMHu, SIKI peai3yloTh
OpraHi3aliifHO-rocrnoAapchbki MOBHOBaXKeHHSA. Lli BIIHOCHMHM OXOIUIIOIOTH HE JIMILE
KOOPJIMHAIIIIHI YU YIPABIIHCHKI ACTIEKTH TOCIOAAPCHKOT TISIILHOCTI, ajie W BKIIOYAIOTh
MaifHOBI1 BIJIHOCHHHU MDXK 3a3Ha4e€HUMHU Cy0’ekTamu [62, c. 60].

CnyuHuMm € TBepkeHHs cyai-npaktuka C. lemuenko, HaBeaene A. I1. UepHeroro
y CBOIM HayKOBIH mparfi, 1[0 03HAKOIO, sIKa BUOKPEMITIOE TOCTIOAAPCHKY JISUTbHICTH CEepeN
IHIIKUX TpaBoOBUX (POpM, € ii KOMIUIEKCHUN XapakTep, 10 BUSBISETHCS B OPraHIYHOMY

MOETHAHHI MAaWHOBHX Ta OPTaHI3allliHUX CKJIAQJAOBUX. Takuil MAX11 CBIIYUTD MPO CYTTEBY



55

cneniKy TroCIONapChbKUX TIPABOBITHOCHH TIOPIBHAHO 3 IMBUILHO-TIPABOBUMH, SIKI
XapaKTepU3yIOThCSl  MPIOPUTETOM JUCHO3UTHBHOIO PEryIloBaHHA Ta (OpPMaiIbHOIO
piBHICTIO cTOpiH. HartomicTh 1 rocmogapchKoro IpaBa XapaKTEpHE IO€THAHHS
MIPUBATHO-TIPABOBHX 3aca]] 13 BUMOTaMH 3a0e3eueHHs MyOIiyHOTO 1HTEPECY, 1110 BUMarae
M1TPUMaHHS ONTUMAIBHOTO CITiBBITHOIICHHS MK aBTOHOMI€EIO BOJICBUSIBIICHHSI CYO’ €KTIB
rOCIHOAAPIOBAaHHS Ta iHTEpecamu cycniibersa [190, c. 198].

[Toromxyemocs, 1110 opraHizauiiHO-rOCIOAAPChKI BIAHOCUHU BKJIIOYAIOTh B TOMY
YUCl 1 MalHOBY CKJIQJIOBY, HAIpPUKJIaJ, OpraHizaliiHO-rocrnojapchki 3000B’s3aHHS
MIOZ0 PO3MOAUTY MpUOYTKY TNependadaroTb YITKANW TOPSAIOK BUILIATH JIUBIICH/IIB.
TakuM yuHOM, Yy XOJli BUKOHAHHS 3000B’s13aHb 3aCHOBHUK TOBAPHCTBA MOXKE TIOMHUIIKOBO
nepepaxyBaTu KomITH (200 3 MOPYIICHHSIM Mepe10aueHoro CTaTyTOM MOPSJIKY) OJHOMY
3 Y4YaCHUKIB, IO MPHU3BEAE JI0 BUHHUKHEHHS 3000B’s3aHHS 3 HAOyTTd MaitHa 03
JIOCTATHIX MI1JICTAaB.

I3 mpuitHsaTTIM 3Y «lIpo 0cOOAMBOCTI peryItOBaHHS AiSUIBHOCTI FOPUIUYHUX 0C10
OKpPeMHX OpTaHi3allliHO-IPaBOBUX (QopM y mepexigHuil mepiog Ta 00’ €qHaHb
IOpUJIMYHUX 0C10» Ta BTpaToro ynHHOCTI 'K Vkpainu no maitHoBHUX 3000B’si3aHb, 110
BUHHUKAIOTh MDK CyO0’€KTaMH TOCHOJApIOBAaHHS  3aCTOCOBYIOTHCS  TTOJOXKCHHS
LK Vkpainu. e € 3akoHOMIpHUM, OCKIJIbKM MaWHOBO-TOCHOAAPChbKI 3000B’s3aHHS €
IMBUIbHO-TIPABOBUMH BIIHOCHMHAMH, $IKI BUHHMKAIOTh MIX Cy0’€KTaMH TOCIOAAPCHKO1
JUSTBHOCTI Yy TpoIleci iXHbOI B3a€MOJIi, 3BHYANHO 3 BpaxyBaHHSM OCOOTUBOCTEH
peryioBaHHA BIIHOCHH Y c(epl TOCIOIapIOBAHHS.

Ananizyroun nedinimii mMaiHoBo-rocnogapchkux (4. 1 cr. 175 T'K Vkpainu) ta
opranizamiitHo-rocionapcbkux (4.4 ct. 176 T'K Vkpainu) 30008B’s3aup A. b. ['punsx
aKLIEHTy€ yBary Ha iX MPUBAaTHO-NPABOBIA CYTHOCTI. 3 OIVISAY Ha 1€, BUCHUU BBaXKae
JOMUTBbHUM 3akpituieHHst y po3aun 1 kaurum 5 LK Ykpainu crarti, sika 6 Bu3Ha4asia
MOHSATTS Ta NPUPOY OpPraHi3aliiHO-IPABOBUX 3000B’s13aHb [35, c. 89].

Taka mo3utist € AMCKYCIHHOK, OCKUIbKU, HE AUBJISYUCh HAa BU3HAYEHHSI MaitHOBO-
TOCIIOIAPCHKOTO 3000B’sI3aHHS K IMBUIBHO-TIPABOBOTO, 3000B’s3aHa CTOpPOHA BCE XK
TaKu 3[1MCHIOE TOCHOJAPCHhKY Iil0, TOMY IOBHE OTOTOXHEHHS IIMX 3000B’s3aHb 3

I_II/IBiJ'II)HO-HpaBOBI/IMI/I HE 30BCIM KOPCKTHC. TOMy IINTaHHA IIPO HOPMATHUBHC
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3aKpIMJICHHS TakuxX 3000B’s3aHb € aKTyaJbHUM. BpaxoByiounm cKacyBaHHSI MOJIOXKEHb
'K Ykpainu, B ToMy uncii 1. 19, Ta HasiBHICTh BIAMIHHOCTEHM MK TOCHOJAPCHKUMHU Ta
[UBUTBHUMH 3000B’SI3aHHSIMM, HAHOUIBII JOIIIBLHO OyJI0 O YacTHUHY IOJOXKEHb CT. 175
Ta cT. 176 T'K VYkpainu Bxmtountu B 3Y «lIpo 0coOIMBOCTI peryatoBaHHS AiSUIBHOCTI
IOpUJIMYHUX OCI0 OKpEeMHX OpraHi3aliifHO-paBoOBUX (opM y mHepexiiHui Mepioj Ta
00’€/THaHb IOPUIUIHUX OCIO».

OOrpyHTOBaHE  BU3HAYEHHS  T'OCHOAAPCHKOrO  3000B’S3aHHSA  HABOAMTH
b. B. JlepeBsinko: «l'ocriomapcbke 3000B’si3aHHS — 3000B’SI3aHHS, 110 BUHUKAE MIXK
Cy0’€KTOM TOCHOJApPIOBAHHS Ta 1HIIUM YYaCHUKOM (y4acCHHKAaMH) BIIHOCHH y cdepi
rOCIOJIapioBaHHs 3 niocmas, nepedoavenux I'K Vkpainu, B cuily SIKOTO OJUH CyO’€KT
(3000B’s13aHa CTOpPOHA, Y TOMY YHCJII OOpXHUK) 3000B’SI3aHUM BUMHUTH TEBHY JilO
TOCIIOJIAPCHKOTO YM  YNPaBIIHCHKO-TOCHIOAAPCHKOTO XapakTepy Ha KOPUCTh 1HIIOTO
cy0’exTa (BUKOHATH pOOOTY, MEpeaaTd MaiHO, CIUIATUTU TPOIll, HaJaTh 1HQPOpPMAIIito
TOILI0) a00 yTpUMATHUCA BiJ MEBHUX AiH, a 1HIINNA Cy0’eKT (yrnpaBHEHa CTOPOHA, Y TOMY
YUCl KPEIUTOpP) Ma€ IIpaBO BHMAararh Bij 3000B’S3aHOI CTOPOHM BHKOHAHHS il
000B’s13ky» [45, c. 10].

b. B. [lepeBsHko 3a3Hadae, 1m0 BPaXOBYHOUM CY4YacHY 3aKOHOJABUY CUTYAIIIIO IIE
BHU3HAUEHHA NOTpedye aktyamizamii: «l'ocnogapcbke 3000B’s13aHHST — 3000B’sI3aHHS, 1110
BUHHMKAE MDK CYO’€KTOM TOCIOAAPIOBAaHHS Ta IHIIMM YYaCHUKOM (y4aCHUKaMH)
BIIHOCUH Yy c(depi ToCHomaprOBaHHS Ha HIOCMAGl WOPUOUHHUX DaKkmis, o
nopoodcyioms npasa ma 0008 ’s3Ku, B CUIIy SIKMX OIUH Cy0’e€KT (3000B’s13aHa CTOPOHA,
y TOMY 4YHCIl OOp>KHUK) 3000B’SI3aHUN BUMHUTH TEBHY JiI0 TOCHOJAPCHKOTO YU
YIPABIIHCHKO-TOCIIONAPCHKOTO XapaKTepy Ha KOPUCTh IHIIOTO Cy0’€KTa (BUKOHATH
poboTy, TmepenaTd MaiHO, CIUIATUTHA TPOIl, HaJaTd 1HQOpMAII0 TOIIO), abo
yTpUMAaTHCs BiJl MEBHUX [id, a 1HIIKUNA Ccy0’eKT (ynpaBHEHa CTOpOHA, Y TOMY YHCII
KpPEIUTOP) Ma€ MpaBO BUMAraru BiJl 3000B’s13aHOI CTOPOHU BUKOHAHHS ii 000B’ 513Ky [45,
c. 10]. b. B. JlepeBsHko Harosiouye, o, BpaxoByIOUM Cy4yaCHY 3aKOHOJABUY CUTYaIlil0
1Ie BU3HAUEHHsA TMOTpeldye akTyami3aiii, 30KpeMa IiJICTAaBOI0 TOCIOAAPCHKOTO
3000B’s13aHHA  OyayTh MOpUAWYHI (aKTH, IO TMOPOKYIOTh MpaBa Ta OOOB’A3KH

3000B’s13aHO1 Ta YNPaBIEHOT CTOPIH.
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YMOBOIO BHHUKHEHHS TOCHOJApCHKOTO 3000B’s3aHHA 3 HaOyTTs MaiiHa 0e3
JIOCTATHBOI MIJICTABH € IOpUIANIHUN (aKT (BOJIHOBA Misl YU OE3MisIbHICTH), BUPAKECHA B
OoTpUMaHHI MaiHa (6yara) yu 30epekeHHI MOoro 3a BiJICYTHOCTI HAJICKHOI II1JICTaBH.
Maitke Bci HOopmu 1. 83 LIK Vkpainu Bu3HauaioTh 3000B’s3aHHS, SIKI Y IIBOMY
MPaBOBIJHOIIEHHI Ma€ BYMHUTUM Ta YW IHIIA CTOPOHA 3a BKJIIOYEHHSM CT. 1215
K Vkpainu, mo jae BU3HA4YeHHs Oe3mifCTaBHO HAOyTOro MaifHa, sSIke€ HE Miisrae
MOBEpHEHHIO. Y OLIBIIOCTI BUNAAKIB 3akoHOAaBenb y . 1215 1K Vkpainu moHsATTS
«3000B’sI3aHHS» OTOTOXKHIOE 3 TMOHATTAM «OOOB’S30K», OCKUIBKA MPEAMETOM Y
3a3HaYeHUX 3000B’SI3aHHAX € [ii, sIKi OOpP>KHUK (HaOyBauy) 3000B’sI3aHUN BUKOHATH IS
MOBEPHEHHS 0€3M1CTaBHO HAOyTOTO, 30€pEeKEHOT0 MaifHa.

O. I1. IToanepkoBHUI CHpaBeAJIMBO HATOJIOUIYE, IO JJISI PO3YMIHHS TPHUPOIU
3000B’s13aHHA CJi1 30CEPEIKyBaTUCA HE CTUIBKM Ha MOro MailHOBOMY 4YM IMPUBATHO-
MIPAaBOBOMY acCI€KTi, CKIJTbKM Ha XapakTepl B3a€EMO3B’SI3KY MIXK YIPaBHEHOK 1
3000B’A3aHOI0 CTOPOHAMH. Y HMBLIICTUYHIN HayIll BU3HAETHCS, 10 000B’SI30K Yy MeXKax
3000B’sI3aHHA Ma€ JUHAMIYHHA XapakTep 1 HEBIJ €MHO TOB’S3aHUM 13 BIIMOBITHUM
Cy0’€KTMBHUM MpPaBOM IHILIOI CTOPOHHM, SIKOIO B TOCIOIAPCHKUX MPaBOBIAHOCHMHAX €
ynpaBHeHa ocoOa. Takuil B3a€MO3B’S30K CTBOPIOE IPABOBY B3a€EMOJII0 CTOPIH ¥y
KOHTEKCTI KOHKPETHHUX TmpaB 1 o000B’s3kiB. BomgHodac BapTo MIAKPECIUTH W
IHCTUTYIIMHUN acCHeKT IUX MPAaBOBITHOCHH, TOOTO iX ICHYBaHHS B MeXKax IEBHOI
IIPABOBOT CUCTEMH Ta HAyKOBOI rajiy3i. 3a3HaueHe, 30KpemMa, 00yMOBIIOE BUOKPEMIICHHS
TaKoi KaTeropii, Ik Opra”izaiiitHo-rocrnoaapchbKi 30008’ s13a0Hs [92, c. 198].

3aKOHOAABUO 3aKkpimieHl Ta Cc(OpPMYIbOBaHI HAYKOBIIMU BHU3HAUEHHS JalOTh
MO>KJIMBICTh BUOKPEMUTH TaKl Tally3€Bl 03HAKU TOCMOJAPCHKOTO 30008’ A3aHHS:

—ocobnueuti  cyo’eKmHuULl  CKIAO  Y4ACHUKI8  30008°53aHb.  Cy0O’€KTaMu
TOCIIOJIaPChbKUX 3000B’s13aHb € Cy0’€KTH TOCHOJApIOBaHHS Ta YYaCHHKH BIIHOCUH Yy
cepi rocrnosaproBaHHs, 10 € HE JUIIe OOPKHUKOM 1 KPEAUTOPOM, SIK IMeper0adeHo
[UBUILHO-TIPABOBMMH  BIJIHOCMHAMHM, aje W CyO’€KTH, HaJUIeH] OpraHizaiiiHo-
rOCIIOIAPCHKUMU TTOBHOBAKCHHSIMU,

— cghepa 3acmocysanns: cepa rocrnoaaproBaHHS;

— 0ii cy6’exmig 30006 ’s13aHHA: Il TOCTIOAAPCHKOTO UM YIPABIIHCHKOTO XapaKTepy;
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— niocmaeu GUHUKHEHHS.

Takum ynHOM, 3000B’s3aHHS, IKE BUHHKAE BHACTIIOK HAOyTTs MaiiHa cy0’ €KTOM
rocrojiapioBaHHsl 0e€3 JIOCTaTHIX IMMiJCTaB MOXKE BBaXKATHUCS TOCIOAAPCHKUM Y pasi
HAsBHOCTI BUIII€3a3HAUEHUX O3HaK. BusHaHHS 3000B’s3aHHS TOCHOAAPCHKUM IPHU
HaOyTTi MaifHa 0e3 JOCTaTHIX MIiJACTaB 3YMOBIIOE OCOOJMBOCTI IMPABOBOTO
peryIIIOBaHHs, MOPSJA0K TOBCPHECHHS MaiiHa Ta BH3HAUCHHS MPABOBHX HACIIIKIB JIS
ctopid. Hampukian, HepoTpuMaHHs BUMOT TOJATKOBOTO 3aKOHO/IABCTBA TP YKJIaJACHH1
JIOTOBOPY MK Cy0’€KTaMu TOCHOapIOBaHHS MOXKE OYTH MiACTaBOIO JJISI BUSHAHHS HOTO
HEIIMCHUM Yy YacTHHI BKJIIOYEHHS MOJATKy Ha JOAAHY BapTICTh JO 3arajbHOi IiHU.
BusnanHs nmpaBounHy HEAIWCHUM TPU3BOAUTH O MPUIMUHEHHS MiJCTaBU HOTO HAOYTTS
Ta BHUMAara€ 3acTocyBaHHs monokeHb 4.1 cr. 1212 K VYkpainm g0 croipHux
npaBoBigHOCHH [109].

Tocnomapcbke  3000B’s3aHHS, IO BHUHHMKAaE MpU HaOyTTI MaiiHa Cy0 €KTOM
TOCIOJIAPIOBAHHS 0€3 JOCTaTHIX MiJICTaB MOXHA PO3IISIAaTH B 3arajJbHOMY PO3YMIHHI.
3arajipHI XapaKTepUCTHKH 3000B’s13aHHS, 3aIPONIOHOBAHI Ta PO3POOJIeHI B T€OPii UBLILHOTO
TpaBa, 37A€OUTBIIIONO0 aKTyasIbHi 1 JIs TOCTIONAPCHKOTO 30008 s13aHHs [28, . 124].

3aranbHe PO3YMIHHA TOCIHOAAPCHKOTO 3000B’si3aHHS  (OpPMYyeTbCs  uepes
BHOKPEMJICHI B HAYKOBIH JIiTepaTypl O3HAKU:

— 8iOHOCHICMb: K MIHIMYM JIB1 CTOpOHHU 3000B’s13aHHs [28, c. 122];

— diegicmb: 00’ €KTOM 3000B’sI3aHHSI € TIEBHA JIisl, SKa BHHHUKA€ HA OCHOBI MpaBa
BHUMOTH YIIPAaBHEHOI CTOPOHH 1 SIKO1 Ma€e JOTPUMYBATUCh 3000B’s13aHa ocoda [158, ¢. 27];

— opeanizayiuno-maturosuu xapaxkmep [28, c. 122];

— (paxmuuyHicms: 3000B’sI3aHHS] BUHUKA€ Ha OCHOBI MEBHUX IOPUIAUYHHUX (DAKTIB
[158, c. 27].

Tocnomapcbki  3000B’s3aHHS, IO BUHHUKAIOTH BHACHIIOK HAOyTTs MaitHa 0e3
JOCTaTHIX TijictaB 3a TBepmKeHHIM . B. €pboMeHKO 111 3000B’3aHHS MOXKYTh HaJIS)KaTH
JI0 TIPAaBOOXOPOHHMX BIJJHOCHH, 1M033J0TOBIPHUX 3000B’s13aHb. BOHM MarOTh KOMITEHCAIIMHY
CMIPSIMOBAaHICTh, TOOTO HAIJIGHI Ha Te, 00 MAHOBUI CTaH CTOPOHHM, B TpaBax SKOl
BIAOYJIMCSl HETAaTUBHI 3MIHU (BHACIIJIOK MOJIi, aKTy, MPaBONOPYILIEHHS, 311HCHEHHS MTpaBa

(HabOyTTs MaitHa Oe3 TOoCTaTHIX MmifcTaB), Oymo O BigHOBIEHO [49, c. 198].
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JUis  pO3KPUTTS CYTHOCTI 3000B’sI3aHHS, SIK OCHOBHOI CKJIaJ0BOi HaOyTTs
Cy0’€KTOM TrocCIojapioBaHHs MaiiHa 0e3 JOCTaTHIX MiACTaB, PO3MISHEMO KJIAacU(IKaLiIo
3000B’s3aHb 3a I1JICTaBaMU BUHUKHEHHS Ta 3M1CTOM 3000B’I3aJIbHUX MPABOBITHOCHH.

BpaxoByroun mpeaMer — IMCEpTAIiiHOTO  JOCHIDKEHHS, 3a  IiJCTaBaMH
BUHUKHEHHSI 3000B’s3aHHS MOJIISIOTECA Ha 00206ipHi (SIKI BUHUKAIOTh Ha MiACTaBi
JIOTOBOPIB Ta IHIIUX YIrOA) 1 103a00208ipHi (SKI PETYITIOIOTHCS 1MIIEPATUBHUMHU
HOpMaMH Ta BHMHUKAIOTh 3 TMOPYIIEHHS aOCOMIOTHUX TpaB). locmomapchbki
3000B’s13aHHS, 110 BUHHMKAIOTh BHACHIAOK HAOyTTS MaifHa Oe3 J0CTaTHIX IiJCTaB
BITHOCSITHCSL JI0 T033JOTOBIPHUX Ta PETYIIOIOTHCS IMIEPATUBHUMHU MPUIIMCAMH, IO
3yMOBJICHO BUMHEHHSAM iHi, K1 HOPYUIYIOTh MafHOBY C(epy MOTEPILIOI 0COOH.

Bapro 3a3HaunTH, 110 HAsBHICTH JOTOBIPHMX BIAHOCHH TaKOXX MOXE MPHU3BECTH
JI0 BUHUKHEHHS 3000B’s3aHb 3 HaOyTTs MaiHa Cy0’€KTOM TOCMOAaproBaHHS 0e€3
JIOCTATHIX TIJCTaB, SKIIO Take HAOyTTS CHOpPUYMHEHE BHUKOHAHHSIM JIOTOBIPHUX
000B’SI3KIB, K1 BUXO/STH 32 MEX1 IPABOYUHY.

3MiCTOM TOCIOAAPCHKOTO 3000B’sI3aHHS € CYKYIHICTh ITpaB Ta 000B’sI3KiB CTOPIH,
10 BUHUKAIOTh y MPOIIECi TOCMOAAPChKUX MPABOBITHOCHH. J[eTanbHUI pO3IIsA JaHOTO
MUTAHHS € TPEIMETOM HACTYMHUX PO3MAUIB JUCEPTAIIHHOTO OCTIIKCHHS, TOMY
3YyIMUHUMOCS Ha 3arajbHiid XapaKTepUCTULl JaHOI FOPUAUYHOT KaTeropii.

B ropuanuHiii KOHCTPYKIIT «rocrnojapcbke 3000B’3aHHs Yy 3B 3Ky 3 HaOYTTSAM
MaiiHa 0e3 JOCTaTHhOI MPaBOBOI MiJCTaBH» 3000B’S3aHHS € KIIFOUOBHM CIEMEHTOM,
OCKUTbKM (opMye 3arajJbHUN BEKTOp Ta BigoOpa)xka€ OCHOBHE (DyHKIIOHAJIbHE
MPU3HAYCHHS CYKYMHOCTI MPAaBOBUX HOPM, a CaMe: BUHUKHEHHS O00OB’S3Ky BUYMHEHHS
T Ha KOPUCTH 1HIIOT CTOPOHU Ta MPaBO BUMAratv BAMHEHHS TaKHUX JiH.

Sk 3a3nayae B. Cakconos, y lluBinbHOMYy Ta T'ocrnonapcbkoMy Kojekcax YKpaiHU
KaTeropist «3000B’S3aHHS» OTOTOXKHIOETHCS 3 TOHSTTAM <JIOTOBip». Y Ha3Bl w1 51
LK VYkpainu ineTscsi Mpo «IpaBOBI HACHIIKK MOPYLIEHHS 3000B’S3aHHS», @ TAKOX IPO
«BIIMOBIANBHICTG 32 MOPYLIEHHS  3000B’S3aHH». [Ipore «TOPYLIEHHS
MIPABOBIHOIICHHS» (OCTAHHE € KIIFOUOBUM CJIOBOM Y BU3HAYCHHI TTOHATTS «3000B’sI3aHH)
BiAnmoBiAHO 10 cT. 509 1K VYkpainu) aBrop BBaKae HE HaWOUIBII  BIAJIUM

(hOopMyITIOBaHHSM, OCKUTBKU 3a3BHYAil MIETHCS PO MOPYIICHHS YMOBU (YMOB) JIOTOBODY.
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OTOTOKHEHHST Kareropii «3000B’sI3aHHS» 3 MOHATTAM «7oroBip» Oyno 1 B I'K Ykpainu
(ct. 176, 193, 216). Tak, y u. 3 ct. 193 14. 3 ct. 216 I'K Vkpainu HaeTscst mpo «HopyIeHHs
3000B’s13aHHS», a HE IMOpYIIeHHS YMOBH (yMOB) aoroBopy. Y cT.206 «Po3ipBaHHs
rocrioapcbkoro 3000B’s3aHHs» 'K Ykpainu Takok (PaKTHYHO OTOTOKHIOETHCS TMOHSTTS
«3000B’sI3aHHS 3 KaTeropiero «aoroBip» [156, ¢. 699]. Taka Touka 30py BUKIIMKAE IHTEPEC
y KOHTEKCTI JUCEPTAIlifHOrO JOCHIDKEHHS, TOMY 1110 HaOyTTs MaiHa Cy0’ €KTOM
rOCMO/IapIOBaHHs 0€3 JOCTaTHIX Mi/ICTaB € 1103310TOBIPHUM 3000B’ I3aHHSM.

Baxko He moromuTHcs 3 HaBEIEHOIO Bullle no3uiiero. [Ipu 3acrocyBaHHI paBOBUX
HOpM sik [ ocniomapchkoro (Ha MOMEHT HOT0 YMHHOCTI), Tak 1 [[MBIIbHOTO KOIEKCIB MOTPIOHO
YITKO BU3HAYaTH YMOBU iX 3aCTOCYBaHHS B IMTAaHHI JOTOBIPHHX Ta I03aJOTOBIPHUX
3000B’s13aHb. HeBipHEe TIyMaueHHS TOHSTTA <«3000B’S3aHHS» YM TMOMUJIKOBE MOTO
OTOTOXXHEHHS 3 «J0TOBOPOM» MPU3BOJUTH 10 HEHAJISKHOI MPABO3aCTOCOBHOI MPAKTUKH Ta
YHEMOJIMBITIOE 3/11IHCHEHHSI 3aXUCTY MPaB Cy0’ €KTIB TOCTIOAAPIOBAHHSI.

3a tBepmkenHsM  A.b. I'punsika, p.4 «locnomapcbki 3000B’s3aHHSY,
BPaxOBYIOUM HOTO 3MICT, MaB Ou BimoOpakatu crenudidHi 0COOIMBOCTI, XapaKTepHi
BUKIIIOYHO [UJIsI TOCHOJAPCHKUX 3000B’si3aHb. [IpoTe peryiaroBaHHS TOCMIONAPCHKUX
3000B’s13aHb y BiAnoBiAHUX cTarTsax ['K Ykpainu yacto my0mtoe monoKeHHs, BUKIIaIeH]
y Kuauzi m’sariit UK Vipainu. A. B. I'punsik BBaxae, mo nopiBasHHsA HopM ['K Vkpainu,
K1 CTOCYIOThCSI 3000B’s13aHb 13 nosioxkeHHsAMH [[K Ykpainu cBimuuTh, 110 OUIBIIICTD 3
HUX € BIJICUJIOYHUMHU a00 OJIAHKETHUMH, IO MOCHA0IIOE iX PEryasTOpHHUMA BIUIUB [35,
c. 91]. Taka no3ulis aBTOpa NOSICHIOE JOLJIbHICTh YCYHEHHS MPABOBUX CYNEPEUHOCTEN
Ta ckacyBaHHA ['K Ykpainu.

He MoXeMO TOBHICTIO TIOTOAWTUCS 3 TBEPDKEHHSIM aBTOpPA, OCKUIBKH
BHOKPEMJICHHSI TOCTIOIAPCHKOTO 3000B’SI3aHHS JIO3BOJISIE PO3MEKYBaTH IMPABOBITHOCUHU
K 32 CyO’€EKTHHUM CKJIQJIOM, TaK 1 3a crernudikoro chepu 3aCTOCYBaHHS Ta Ja€ MOXKJIMBICTD
BPETYIIOBATH LIMPOKE KOJIO MPABOBITHOCHH 13 3a0€3MEYEHHSAM KOMIUIEKCHOTO MiJIXOy 10
MPaBOBOTO PETYIIOBAHHS B KOHKPETHUX CYCHUTFHHX BiTHOCHHAX.

Ha ocHOBI mpoBeneHOTO JOCHIPKEHHS MOXKHA 3pOOUTH BHCHOBOK, IIO
rocnofapcbke  3000B’f3aHHA  SIK OCHOBHAa  CKJaJoBa  HAOyTTS  CyO €KTOM

rOCIIO/IapIOBaHHS MaiiHa 0€3 JOCTaTHIX MiJCTaB € HEIOTOBIPHUM MPABOBIIHOIIECHHSM,
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10 BUHUKAE MIDK CyO’€KTOM TOCIOJApIOBaHHS Ta IHIIMM YYaCHUKOM (y4aCHUKaMH)
BITHOCHUH Yy cdepl ToclofaploBaHHs, BU3Hauya€ IOBEIIHKY (0OOB’S30K) CyO’ €KTiB
3000B’s3aHHA Ta GOpMye SApO 1€l FOPUAUYHOI KaTeropii, OCKIIbKM TOKJIUKaHE
BUMHSATH AaKTUBHI Jii 3 METOK BIJHOBICHHS MaWHOBOTO CTaHy Cy0’€kTa
rOCIoJIapIOBaHHs, 32 PaxXyHOK SIKOTO MaitHO Oysi0 HaOyTe 0e3 T0CTaTHIX IMiICTaB.
BpaxoByrouu ckacyBanHs nojiokeHb 'K Ykpainu, 30xkpema 11. 19, Ta HasBHICTb
BIJIMIHHOCTEH MIK TOCIOJAPCHKUMHU Ta IHUBIIBHUMHU 3000B’SI3aHHSIMH, BBAXKAEMO
JOIIILHUM 4acTkoBe BHeceHHs 110 3Y «IIpo ocoOauBOCTI peryntoBaHHS isSSIBHOCTI
IOPUAMYHUX 0CI0 OKpEeMHuX OprasizaliiifHo-mpaBoBUX (opM y TMepexigHui mepiof Ta
00’eqHaHp IOpUANYHUX 0Ci0» mojoxkeHb cT. 175 ta 176 'K Vkpainu. Ile mo3BoauTh
3a0€3MeUnTH MPABOBY BH3HAYEHICTh 1 Y3TOMKEHICTh y 3aCTOCYBaHHI HOPM IIOJIO0

MalHOBHUX Ta OPTaHi3alliifHO-TOCIOIAPCHKUX 3000B’sI3aHb.

1.3 Enementu HaOyTTs MaliHa Oe3 IOCTaTHIX IiICTaB

[TpuponHO, MO0 KOXKEH 3 BUAIB TOCMOJAPCHKUX BITHOCHH MAa€ CBIH FOPUIUKO-
bakTHUHUMN CKIIAJ 1 PETYTIOETHCS HOPMAaMU PI3HUX MPABOBUX 1HCTUTYTIB Ta CYOIHCTUTYTIB.
Y nonepeaHbOMYy TIAPO3AUN  JUCEPTALIAHOT POOOTH PO3MISHYTO 3MICT TOHSTTS
«rocrofiapchke 3000B’s13aHHS TIpU HAOYTTI MaifHa 0€3 JOCTAaTHIX MiJCTaB». 3a3HaueH1
3000B’s13aHHSI PETYIIOITHCS HOPMaMHU SIK TOCIIOIAPCHKOT0, TaK 1 IUBLILHOTO TPaBa.

3a3HauyuMoO, 110 B HayIll 3/1€0UIBIIOI0 BUKOPHUCTOBYETHCS TEPMIH «3000B’s3aHHSI,
K1 BUHMKAIOTh BHACIIJIOK HAOyTTs MaitHa 0e3 gocTarHix mijactaB» [33]. Posmisimaroun
1HIIIl HAMPSIMKUA 3aCTOCYBaHHSI 1[bOTO MOHSATTS, CJIJ BUIUIUTHA TAKOX 3aKOHOJABUMH Ta
MPaBO3aCTOCOBHUYN HampsiMKH. [[1s1 mo3HadeHHs I1i€l KaTeropii 3aKOHOJABEIb OIMEpye
TEPMIHOM «HaOyTTs, 30€peKeHHsI MaitHa 6e3 JOCTaTHhOI MPaBOBOI MifcTaBW» (TII. 83
K VYkpainu), «mnpugdbanHs a0o 30epekeHHsT MaiiHa cy0’ekTta abo Cy0’eKToM
TOCIIO/IAPIOBaHHS 3a PaxyHOK 1HINOI 0coOM 0e3 JOoCTaTHIX Ha Te mijactaBy (D 19
I'K Vkpainu Ha nepion yuHHOCTI). [IpaBo3acTocoBHA MpakTHKa MO-PI3HOMY MIAXOIUTH
70 BU3HAYCHHS MIPABOBIAHOCHH, 1110 CKJIAJHUCS B pe3yJbTaTi HAOyTTS MaifHa Cy0’ €KTOM

rOCTIOJIapIOBaHHs 0€3 IOCTaTHIX ITiICTaB:
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—Tl'ocomaperkuit cyn KuiBchkoi ob6macti [140], YKoBTOBOICHKUI MICBKHI Cy/
JuimponerpoBcbkoi  obmacti  [146], KopocTeHchbkuii  MICBKpallOHHHMM  Cy.
’Kutomupcebkoi obmnacti [152], ApremiBcbkuii MichbKpalioHHUM cyn JloHEIbKo1 00acTi
[137] B CBOIX pIlIEHHSX BUKOPUCTOBYIOTh TEPMIH «30008 3aHH NPU HAOYMMI MAalHa
0e3 0oCcmamuix niocmaey;

—Tlocnonmapcekuit  cyn  MukonaiBeekoi  obmacti  [143],  JHimpoBChkuit
anensmiitHuit cyy [145] BU3HAYaAIOTh 11 IPABOBITHOCUHU SIK «IHCMUMYM HAOYMMs yu
30epediceH st MaHa 6e3 00CMamHix niocmasy,

— [liBHiuHuii anensmidaui rocrnomapcekuii cyn [118], Tocmomapcekuii cyn
M. Kuesa [141], ninpoBcekuii anensmiitanii cya [101], [TonraBchkuii anensiiiHui cyg
[120] onepyroTh TEPMIHOM «iHCmumym 6e3niocmasHo20 30a2aueHHsy.

HaBeneni mpukiamu 13 CymOBHX pIlIeHb CBiI4YaTh, M0 y MPABO3aCTOCOBHIM
MPaKTULll BIACYTHS €IHICTh TOUYOK 30py L1010 BU3HAUECHHS 3a3HAYEHUX MPABOBITHOCHH.
MoxHa 3poOMTH BHCHOBOK, IO CyAJl HaBIThb HE 3aBXKIW TPAKTYIOTh BKa3aHy TIpyIly
CYCIIJIBHUX B1THOCHH SIK «IHCTUTYTY IIpaBay.

Bignosinno 1o Pernmamenty €C Ne 864/2007 «lIpo mnpaBo, sike HaJICKUTH
3aCTOCYBaTH JO TM033J0TOBIpHUX 3000B’si3anb» (Pum II), sxkmit Mae KoMIIekCHUN
XapakTep Ta MiJyIsirae 3aCTOCYBaHHIO JIO0 HEIOTOBIPHHMX 3000B’s3aHb y ITUBUIBHHUX 1
TOPrOBEJIBLHUX CIIpaBax Yy CHUTYyallisiX, MOB’SI3aHUX 3 KOHQIIKTOM 3aKOHIB TaKOXK
3aCTOCOBYEThCS TEPMiH «OesmijncraBHe 30aradenns» [175, c. 10]. Buxopucranus
TepMIHY «30aradyeHHs» B KOHIUKIIIWHUX 3000B’S3aHHSIX € TOXIJHUM IUBLUIICTUYHOT
KOHLIETILT, TPOTe MOXKHA CTBEPXKYBATH, 1110 M1 LIUM TEPMIHOM PO3YMIIOTh 301JIbIICHHS
aKTHBIB 200 3MEHIIICHHS MMACUBIB MalHOBO1 chepu CTOpoHH 30008’ s13aHb [21, ¢. 112].

BBaxkaemo, 1m0 B TakoMy pO3yMiHHI 3aCTOCYBaHHSA TEpMiHY «30araueHHsI» €
JIOPEYHUM TPU JTOCIIIKEHHI TOCTIOAaPCHKO-TIPABOBHUX BiJIHOCHH.

Jist 3’cyBaHHA NUTAHHS NP0 €JIIEMEHTU JAHOI IOPUAMYHOI Kareropii, B TOMY
YUCJI1 HOPMATUBHO-TIPABOB1, HEOOX1THO 3BEPHYTHUCS 10 TEOPii MpaBa.

B. M. KpaBuyk BHU3Haua€ 1HCTUTYT IpaBa SIK CHUCTEMY HIOPHIAWYHUX HOPM, IO

PEryNiol0Th NEBHY T'PYNy OJHOPIIHUX CYCHUIbHUX BIJHOCHH Y paMKax raiy3l mpasa.

[67, c. 248].
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JI. I. 3amopchka XapakTepHOIO BIIACTUBICTIO 1HCTUTYTY MpaBa BBa)Kae 30KpeMa
«KOMILJIEKCHUHM 3MICT 1IbOTO HOPMAaTHBHO-IIPABOBOTO siBUIA. TOOTO, IHCTUTYT IpaBa —
e 3aBKIU KOMIUIEKC, NEBHAa CYKYIHICTh MpPaBOBUX HOpM. [IpaBoBOMYy i1HCTUTYTY
BJIACTHBA BHYTPILIHS OpraHi3allis, IpeAMEeTHUN XapakTep Toumo» [54, c. 79-81].

B. M. Irnarenko po3misigae iHCTUTYT MpaBa sIK YOCOOJIEHY TPYITy MPaBOBUX HOPM,
K1 PEryJIIOI0ThH OTHOPIJIHI CYCIIbHI BIIHOCHHN KOHKPETHOTO BUJTY Ta XapaKTepU3ye ix 3a:

— PEryJIIOBaHHSM MEBHOTO BUAY MOAIOHUX CYCHIIbHUX BITHOCHH;

— CKJIQJIOBOIO YaCTUHOIO OJIHIET 200 JIEK1IbKOX raidy3el mpana;

— BIZJJOKPEMJICHICTIO Ta 3aMKHYTICTIO HOPM;

— aBTOHOMHUM (DYHKITIOHYBaHHSM (peryiasiTuBHA (DYHKIIISl IHCTUTYTY HE 3aJIEKUTh
BIJI IHIIUX 1HCTUTYTIB MpaBa) [56, c. 2-3].

OCKUIBKH JTOCTIKYETHCSA €IEeMEHTHUN CKJIaa HaOyTTsS MaiftHa 0e3 JOCTaTHIX
NiJCTaB, BBAXKAEMO 3a TMOTPIOHE TMNPUIUIMTH YyBary TMOJOKEHHSIM IUBUIBHOTO
3aKOHOZABCTBA 3 BpAaxyBaHHSAM OCOOMMBOCTEH, mependadyeHnX TOCMOJaPChKUM
3akoHonaBcTBOM. [Ii Hopmu Buokpemsieni B 1. 83 LK Vkpainu «HaOyTTs, 30epexeHHs
MaiiHa 0e3 JTOCTaTHLO1 MPaBoBOi MijacTaBu» (miapo3ain 2 «HemorosipHi 3000B’s13aHHS
po3muny III «Oxpemi Buam 3000B’s3aHb»). BOHM BperyibOBYIOTH OKpPEMUW BH]
CYCNUIBHUX BIAHOCHH, CaMOCTIHHO (DYHKIIIOHYIOTH Ta PEryJiol0Th MPaBOBIIHOCUHU
Cy0’€KTIB 1 HUBUIBHOIO, 1 TOCMOIAPCHKOTO MPaBa.

XapakTepusyoun MOHATTA KoMIiekcHocTi, O. A. bensHeBuY akieHTye yBary Ha
KOMILIEKCHOCTI MPAaBOBOIO PETYIIOBAHHS IOCHOJAPCHKOL AISUIbHOCTI, PO3MIIAAI0UH 1i SIK
CHHOHIMI CUCTEMHOCT] (KOMILJIEKCHICTbH SIK 3a0e3neueHHs (PyHKII0HAIBHOTO MO€THAHHS
OKPEMHX YaCTHH PI3HUX CHUCTEM JJIsi JTOCATHEHHS METH). Y I[bOMY BHIIaJIKy METOIO €
BpPETyJIIOBaHHS  TOCMOJAPCHKUX  IPABOBIAHOCHMH  MOpH  HAOyTTI  CyO’€KTOM
roCIoaprOBaHHs MaiiHa 0e3 JOCTaTHIX Ha Te miAcTaB [35, c. 94].

BpaxoBytoun HEoOXiIHICTh BUKOPUCTaHHS PI13HOTATY3€BUX MPABOBUX HOPM IIPH
peryjIioBaHHI BITHOCHUH MDK CyO’€KTaMHM TOCHOJApOBaHHS, ITOCTIKEHO THUTAHHS
MIKTalTy3eBOCT1 IHCTUTYTIB IIpaBa Uil MMOBHOI XapaKTEPUCTUKH 3000B’A3aHb 3 HAOyTT
MaiiHa 0e3 JOCTaTHIX IT11JICTaB.

Ha nymxy 1. I. Manbka, cydacHe paBO TWHAMIYHO 3MIHIOETHCS SIK Y KOHTEKCTI
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CBOTO IHCTPYMEHTapilo, Tak 1 B acmekTi cdep 3actocyBaHHs. [locTiHaycTpiaiabHe Ta
iH(popMalliiiHe CyCHUIbCTBO MOTpeOy€e HOBUX YHIBEPCATIbHHUX MOJENEH peryltoBaHHS
BIJIHOCUH, C(HOPMOBAHUX i BIUIUBOM 1H(OpMaIiifHO-KOMYHIKAIIHHUX TEXHOJOT1H.
Taki 3MiHM CHPUSAIOTH aKTHUBI3allli Aiajlory MK IMPaBOBUMHU KYJIBTYpamH, 110 BUMarae
CTBOPEHHS YHIBEpCaJIbHUX, TAPMOHINHUX, aJlalTOBaHUX 1 YH1()IKOBaHUX IMPABOBUX AKTIB
Ta MEXaHI3MIB IHTerpamii mnpasa. BHaciiiok 1bOro cydacHe mpaBo HaOyBae TaKHX
XapaKTEePUCTHUK, K MIKTaly3eBiCTb, KOMIIJICKCHICTb 1 IHTETPaTUBHICTH [74, c. §].

Cinymiaum € 3ayBakeHHd H. O. JIeBUIBKOI: «SKIIO Taly3€BUH HOPMAaTHUBHO-
IPAaBOBUN 1HCTUTYT € CYKYIHICTIO HOPMAaTHUBHO-IIPABOBHUX MPUIIHCIB, IO PETYIIOIOThH
NEBHY TpyNy OJHOPIIHUX CYCHUIBHUX BIJHOCHMH Yy MeEXax BHIOBHUX NpeaMeTa
MPaBOBOIO PEryJIOBaHHS W IOPUAMYHOI KOHCTPYKIi, TO MPHUIUCU MIKIaly3€BOro
THCTUTYTY PEryJIOl0Th CYCHIJIbHI BIJIHOCHHH, IIO BOJOAIIOTH 3arajbHUMH O3HAKaMH B
Mexax MPEeAMETIB PEryII0BaHHS CYMIXKHUX Taily3ei rmpasay [68, c. 22].

JlocniIpKyroud MOHATTS MIKIally3€BOro Ta KOMIUIEKCHOTO 1HCTUTYTIB IIpaBa,
HAyKOBHIISI POOUTH BUCHOBOK, [0 MIXKTajdy3eBHI IHCTUTYT Ma€ 3arajbHI O3HAKd 1
NpUTaMaHHUN CYMDDKHUM Tajly3siM IpaBa (HanpuKIal, IHCTUTYT ITIACHOCTI 1 BIAKPUTOCTI
CYIOBOTO pO3IVIsily MPUTAMAHHUN MPOLIECYaIbHOMY IpaBy), & KOMIUIEKCHUN 1HCTUTYT
npaBa € MOE€JHAHHSM HOPM pI3HUX rajy3edl mpaBa Ta PEryjlo€ BIJIHOCUHM, AKI HE
00’€IHAHH1 CHIJIBHUM MPEAMETOM PEryNIOBaHHS (HaNpHUKJIad, IHCTUTYT OaHKpPYTCTBa,
cT. 2 Komekcy Ykpainu 3 nporenyp 0aHkpyTcTBa) [68, c. 23].

Xoua migxig  H. O.JleBunbkoi Mpo  3acTOCyBaHHS  O3HAUEHUX  BUIIE
XapaKTePUCTUK JI0 CYKyMHOCTI HOPM, SIKI PETYIIOI0Th BIAHOCHHM HAOyTTsS MaiHa 0e3
JIOCTATHIX Ha T€ MICTaB, IIJIKOM CTPYKTYpOBaHUM Ta JIOT1YHUA, ajie CTBEPXKYBaTH, 110
1€ MDKTaTy3€eBH, a TUM Made KOMIUIEKCHUIN IHCTUTYT HE BUAETHCS MOKIIMBUM.

YacTroBo noaunsitoun 1ymMKy B. M. IrHateHko 110710 CyOIHCTUTYTIB, BBAKAEMO, IO
HAOLIbII BAAJIMM O3HAYEHHSIM HOPM, fKI PEryitoloTh 3000B’sI3aHHS, 110 BUHUKAIOTH 3
HaOyTTs MaiiHa Oe3 JOCTaTHIX MIJICTaB € BIAHECEHHS iX caMe 10 CyOIHCTUTYTY, SIKUM €
CKJIaJIOBOIO 1HCTHTYTY HEIOTOBIpHHX 3000B’s3aHb [56, c. 12]. BaximBo 3a3HauuTH, 110
IHCTUTYTH a00 CYOIHCTUTYTH NpaBa, SIKI PETYIIOIOTHCS HOPMaMU KOHKPETHOI rairysi, ajie

MaroTb BiI[CI/IJ'IaHHH A0 HOpM IHIIAX ranyseﬁ IIpaBa, HC MOKHA BBaKaTW KOMIIJICKCHUMH YA
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MDKrajmy3eBUMHU.  BiamoBimHo, mpu  JociiDkeHHI HaOyTTs MaiiHa  cy0’ekToM
roCrofiapioBaHHsl 0e3 JOCTaTHIX MiJCTaB MOBAa WJIE JIMIIE MPO MDKraly3eBUN pPIBEHb
3B’SI3Ky HOPM TIpU PEryJIOBaHHI TMPaBOBIAHOCHH, TOOTO TMPO MOXKIUBICTH HOTO
3aCTOCYBaHHs P PETYIIOBaHHI MTPABOBIIHOCKH Cy0’€KTIB PI3HUX ray3ei mpasa.

3 poro npuBoAy M. M. HabGaHeHKo 3a3Havae, 10 ICHYBaHHSI B paMKaX 1HCTUTYTY
CyOIHCTUTYTIB 3yMOBJICHE CKJIAQJHUMH Ta 0araToeJ€eMEHTHUMH CYCIUIbHUMU
BIJIHOCHHAMH, SIKI BUMArarTh OB JETaJILHOTO MPABOBOTO peryioBaHHsA. HaykoBers
BHU3HAUa€e CyOIHCTUTYT IIpaBa SIK BIOPSAKOBAHY CYKYIHICTh IOPUIUYHUX HOPM, IO
PEryJIOI0Th KOHKPETHUH PI13HOBUJI CYCHUIBHUX BIJHOCHH y MEXaX MEBHOTO MPaBOBOIO
iHcTUTYTY [188, c. 128—-129].

OT1xe, MOXKHA 3pOOUTH BUCHOBOK, 1110 HOPMH, SIK1 PETYIIIOIOTh HAOYTTS MaitHa 0e3
JIOCTaTHBOI MPABOBOI MIJICTABH BIAMOBIIAIOTH 3a3HAYEHUM BHINE O3HAKaM 1 (hOPMYIOTh
CyOIHCTUTYT HaOyTTs MaiiHa Oe3 JOCTaTHIX MiACTaB, KWW € CKJIQJOBOIO 1HCTUTYTY
HEJIOTOBIPHUX 3000B’si3aHb. 3a JOMOMOIOK) MIKTAIy3€BOTO pPIBHS 3B’SI3KY IlIeH
CYOIHCTUTYT 3/1MCHIOE PEryNIOBaHHS TPYIHU CYCHUIBHUX BITHOCHH 3 0€3MiJCTaBHOTO
HaOyTTd MalHa IS JOCSATHEHHS CHuIbHOI MeTu. Hopmu 3acTocoByroThCS  AJis
pETYIIIOBaHHS TMPABOBITHOCHUH CY0’€KTIB TOCIOAAPIOBAHHS, 30KpeMa IPU BHUPIMICHHI
NUTaHb HAOyTTs MaiiHa cy0’ekTa a00 Cy0’€KTOM TOCHOAAPIOBaHHS 3a PaxXyHOK IHILOT
oco0Ou 0e3 nocTaTHIX Ha TE MIJACTaB.

BpaxoByroun BuIleBUKIIa[IeHE, MEPEHIIEMO A0 PO3MISAy MUTAHHS 3MICTOBHHUX
€JIeMEHTIB HaOyTTs MaiiHa Cy0’€KTOM TOCIOJapioBaHHs 0€3 JOCTaTHIX TiJCTaB.
3MICTOBHI €J1€MEHTH CyOIHCTUTYTY HAOyTTs MaiiHa 6e3 JOCTaTHIX MiJICTaB HEe BU3HAYEHI
HI B Haylll IMBUIBHOTO Ta TOCHOJAPCHKOTO MpaBa, HI B 3aKOHONABCTBI. YBara B
OCHOBHOMY 30C€pe/PKEHa Ha 3MICTI 3000B’s3aHb, 110 BUHHUKAIOTH 3 OE3IMiJACTAaBHOTO
30arauenHs. lllogo 3MICTOBHHMX eleMEHTIB CyOIHCTUTYTy HAOyTTsS MaiiHa CyO’ €KTOM
rocrnojilaproBaHHsl 0e3 JOCTaTHIX IiJICTaB, BapTO 3a3HAYUTH, 110 BOHM IPEJCTABIICHI
IpyHoI0 IPABOBUX HOPM, K1 PETYIIOIOTh OJHOPIIHI [1033J0TOBIPHI BITHOCUHU, 30KpeMa
1. 83 LK Vkpainu «HaOytts, 30epekeHHss MaiiHa 0€3 JOCTaTHbOI PABOBOI M1JCTABU)
MicTUTh 4 cTarTi. OCTaHHI € CheliaJbHO MPU3HAYCHUMHU HOPMaMH IUBIJILHOTO TMpaBa,

AK1 CIPSMOBaHI Ha BPETYIIOBaHHS JIOCITIHPKYBaHUX MPABOBIIHOCHH. 3a3HAUY€HI HOPMU
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nepeOyBaloTh B OPraHivHIN CYKYITHOCTI 1 B3a€MO3B’si3Ky. CBO€IO CYKYITHICTIO BOHU
pEryJiol0Th MPAaBOBITHOCHHM, IO BUHHUKAIOTh, PO3BUBAIOTHCSA 1 MPUIHUHSIOTHCS Y
BUMAAKy HaOyTTs MaliHa cy0’ekTa abo cy0’€KTOM TOCIOAApIOBaHHS 3a PaxyHOK 1HIIOL
ocobu 0e3 TOCTaTHIX Ha TE€ MACTaB.

[Toromxyemoch 3 BucHoBKamu O. A. bensHeBuy, 110 «B TOCMOAAPCHKOMY IpaBi,
SK 1 B IIUBUIBHOMY, B IiJIoMy chopMoBaHEe 3000B’s3alibHE MPaBO SK MiArainy3b, ajie 13
CBOEPIIHICTIO 11 CKJIAJJOBHX, 110 3yMOBIIEHO NMPEAMETOM PETYIIOBaHHS T'OCIOJAPCHKOTO
npaBa» [5, c. 105]. BogHouac BBaxaemo, 1o I'K Ykpainu He MICTHUB BiJIOKPEMIICHOL
CYKYIHOCTI HOpM, siki O QopMmyBaiu I1HCTUTYT 4YM CYOIHCTUTYT O€3MiJICTAaBHOTO
30arayeHHs, UI0 € CKJIAJ0BOIO 1HCTUTYTY HEIOTOBIpHHMX 3000B’si3anHb. [Ipote crmifg
3a3HAYUTH, M0 BiAMOBIAHO 10 cT. 174 Ta ct. 175 T'K Ykpainum (Ha mnepiog ioro
YUHHOCTI) Mependayanoch peryjaioBaHHS MalHOBO-TOCIOAAPCHKUX, B TOMY YHCIi
M03aJIOTOBIPHUX, 3000B’S3aHb 3a pPaxyHOK BHUKOPUCTAHHS MDKIady3€BOro 3B’SI3KY
nosnoxeHb [{K Ykpainu, siki MaroTh 3arajibHUX XapakTep 1 JIJIsl TOCHOapChKOTo Mpasa.

BuBueHHs MpaB03acTOCOBHOI MPAKTHKH Ja0 MOXJIMBICTh 3pOOUTH BHCHOBOK
PO HASBHICTh MOMHJIKOBOTO 3aCTOCYBAHHS HOPM, IO PETYIIOIOTh CXOX1 1HCTHUTYTH
npasa, 10 3000B’s3aHb 3 HAOYTTs MaliHa 6€3 1OCTaTHIX MiACTaB 1 HABMAKH.

Ax wnaromomye I. B. IlydukoBa, «0COOJMBO 1€ CTOCYEThCS 3000B’sI3aHb, IO
BUHUKAIOTh 3 BEJEHHS UY)XHMX CHpaB 0e3 IOpy4YeHHs, 3 BIIUIKOAYBaHHS 1IKoau» [136,
c. 101]. Bapto 3BepHyTH yBary, o 3a3HadyeHa MOJIOHICTh XapaKTepHa HE JIUIIE IS
BIJIHOCUH, IO TOPIBHIOIOTHCS, aje ¥ Ui 3000B’s3aHb 3 BIAIIKOAYBAHHS IIIKOMH,
3aB/IaHO1 HE3aKOHHUM 3aBOJIOMIHHIM 4uykuM MaiHoM [136, c. 101]. Tloromkyrouucs 3
I". B. IlyukoBoro, MU HE aOCOITIOTU3YEMO LII0 MOAIOHICTD K TaKy, L0 MpUTaMaHHa JIUIIe
3000B’s3aHHAM TIpyU HAOyTTI MaifHa Oe3 JOCTaTHIX IiJCTaB Ta 3000B’S3aHHSAM 13
BEJICHHSI UyXKUX CIIpaB 0e3 TOpyUEHHS.

B 00o0x 3a3HaueHMX BHIIE MPaBOBITHOCHHAX 3AIMCHIOETHCS Mepexiy MaiHa Bif
OJTHIET CTOPOHU 10 1HILOT 0€3 HaJEeKHOI Ha Te MpaBoBOi mijicTaBu. [Ipore xapakrep i€l
0€3MiCTaBHOCTI CYTTEBO BIJPI3HAETHCA. SIKIIO TOBOPUTH MPO 3000B’S3aHHS 3
MOBEPHEHHS MaifHa BHACIIOK Horo HaOyTTs 0e3 JOCTaTHIX IiJCTaB 1 BIJICYTHICTb

MPaBOBOi MIJCTaBU JJIsl MEPEX0ly MaiHa BiJ OMHOTO Cy0’ekTa (0coOM) IO 1HIIOTO, TO
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CIi 3BEpHYTH yBary, IO Take NEPEMIIICHHS MaWHOBUX OJlar CymepedyuTh ifel
HEIONMyCTUMOCTI HaOyTTss MaiiHa 0e3 JOCTaTHIX MiJCTaB, NpO MI0 3a3Hayanocs y
nigpo3aini 1.1. gucepranitHoi poOoTH.

BinHocunu 3 BefeHHS 4yXuUX copaB Oe3 JOpydeHHs MepeOyBaioTh Yy MOBHIM
BIJIMOBITHOCTI 3 MOPaJIbHO-CTUYHUMHU HOPMaMH 1 3araJibHUMU 3acajlaMH 3aKOHO/IaBCTBa
[136, c.102]. Hampuknazn, peamnizaiisi HEpPEeBI3SHUKOM TOBapy, IEpPEJaHOro HoMy
BJIACHUKOM, y pa3i BUHUKHEHHsI HeTrlepe10adyBaHo1 3arpo3u oro ncyBaHHS.

I'. B. IlyukoBa MpOBOAUTH PO3MEXKYBaHHS PO3IVITHYTUX IPaBOBIJIHOCUH 3a
O3HAKOI0 BOJBOBOI CIPSMOBAHOCTI i OCOOM IIONO PO3MOPSIKEHHS CBOIM MalHOM
[136, c. 103]. Buxoasiun 3 1bOro, MoKHa 3pOOMTH BUCHOBOK, 11O y CHUTYyaIlli, KOJIK
Cy0’€KT TOCHOJIapIOBaHHS YCBIJOMJICHO BYHWHSE TII€BHI [1i, BUKOPUCTOBYIOYH CBOi
aKTUBU JJI1 3aXUCTy I@IpaB Ta IHTEPECIB IHIIOTO Cy0’€KTa TOCIOAApIOBaHHS 3
OUIKYBaHHSIM OTPUMAaHHS BIAMOBIJHOT KOMIIEHCAIllli B MailOyTHHLOMY, Taki BiJHOCHHHU
NIANaal0Th MiJl PErylOBaHHA I1HCTUTYTY BEACHHS YYXKUX CIpaB 0e3 JOpYyYEHHS.
[{inecnpsiMoBaHi 1ii, 10 3yYMOBIIOIOTH MOJIMIIEHHS MaWHOBOTO CTaHy IHIIOI 0COOH,
BBa)XKAIOTHCS MIPABOMIPHUMH Ta MAIOTh XapaKTep IOPUINYHUX aKTiB.

Jlnst mpukiiany MoKHa HaBecTH PimieHHs Tocmomapcekoro cyny Jlonerpkoi
obnmacti Big 11.04.2019 p. y cmpasi Ne 905/159/19, B sikomy cyn 3a3Havae, IO
BianoBiad (Cioyx06a aBTOMOOLIBHUX Jopir y JloHeupkiil o0sacTi) BUKOHYE (QyHKIIIT
OopraHy  JEp>KaBHOTO  YIPAaBIiHHA  aBTOMOOUIBHHUMH  JOPOTaMH  3arajlbHOTO
KOPUCTYBaHHS, 3/1MCHIOE iX YTpUMaHHS Ta BIANOBIAAE 3a 3a0e3MeYeHHs] 0e3MeYHOro 1
0e3mepebiitHOro pyXy Ha IUX JAoporax. TakuM YHHOM, pOOOTH 13 3MMOBOTO yTPUMAaHHS
MICIIEBUX JIOPIT 3arajbHOTO KOPUCTYBaHHS 3MIMCHIOIOTHCS B iHTepecax Ciyx0u
aBTOMOOUIbHUX J0pIT y JloHenbKil obsnacti. HeBUKOHAHHS TakuX poOIT 6€3MocepeIHbO
BIUTMBA€ HAa MAaWHOBI IHTEpECH BIANOBIAAYa, SKUK 3000B’S3aHUM BiJIIKOJOBYBATH
30UTKM KOPUCTyBayaMm JOPII, 30KpeMa y pasi JIOPOKHBO-TPAHCIOPTHUX HPHUTOL. 3
ONJISIy HAa HaBeJeHI 0OCTaBUHU, TOCHOJAPCHKUHN Cyl pOOWUTH BHCHOBOK, IO TO3WBay
(mouipHe mignpueMcTBo «JloHenpkuii obmaBTomop» BAT JlepkaBHa akilioHepHa
KOMIaHisl «ABTOMOOUIbHI JOPOTH YKpaiHW») BUKOHAB pOOOTHU 13 3UMOBOTO YTPUMAaHHS

aBTOMOOUTHHUX JOPIT 3arajdbHOTO KOPHUCTYBAaHHSI MICIIEBOTO 3HA4Y€HHs JIMMaHCHKOTO
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paiiony Jlonenpkoi o0macti Ha 3aranpHy cymy 94 863,60 rpH. HeBukonanus 1iux poOit
CTBOPIOBAJIO PU3UK JIJIs1 MaHOBUX 1HTEpPECIB BiJMOBIAa4Ya K 0COOH, BIIMOBIAAIBHOT 3a
CTaH aBTOMOOUIBHMX JIOPIT 3arajlbHOr0 KOPUCTYBaHHSI Ta BiIIKOAYyBaHHS 30UTKIB iX
kopuctyBauaM. Jlii mo3uBaua Oynu cCHOpsMOBaHI Ha 3amo0iraHHsA, YCyHEHHs alo
3MEHIIIEHHS MOXXJIMBUX HETaTUBHMX MaWHOBHMX HACHIJKIB JJis BiJmoBijgada. J[oroBipHi
BIJIHOCMHU MIX CTOPOHAMH IIIOJO BUKOHAHHS 3a3HauYe€HUX poOIT Oyiau BIJACYTHI, alie
BUKOHAHI poOOTH BOYEBUIb MPUHECITH BIANOBIaYy KOpucTh [139].

[TuTanHs BeIeHHS Yy)KUX CrpaB 0e3 TOPY4EHHs, sIK 1 HaOyTTs MaiiHa 0€3 JJOCTaTHIX
MI/ICTaB, € MPEAMETOM peryiaroBanHs 3rifnHo 3 Permamentom €C Ne 864/2007 «IIpo mpaso,
K€ HAJICKUTh 3aCTOCYBAaTH [0 TMO3370TOBIpHUX 3000B’s3anb» (Pum II). Permament
Bu3Havae: «If a non-contractual obligation arising out of an act performed without due
authority in connection with the affairs of another person concerns a relationship existing
between the parties, such as one arising out of a contract or a tort/delict, that is closely
connected with that non-contractual obligation, it shall be governed by the law that governs
that relationship» (Art. 11(1)) — «SIxmo mo3agoroBipHe 3000B’s3aHHS, K€ BUHUKAE 3
BEJICHHSI Yy)KHUX CIIpaB 0€3 JOPYYEHHsI, MOB’s3aHe 3 ICHYIOUMMH PABOBITHOCHHAMU M1k
CTOpOHAMHM, HAINPHUKIIAJ, 3000B’S3aHHSAM 3a JIOTOBOPOM a00 Yepe3 3amofisiHHS IITKOAH, 1
TICHO TOB’SI3aHE 3 IIUM T103a/I0TOBIPHUM 3000B’sI3aHHSIM, TO 3aCTOCOBYBAaHUM ITpaBoM Oyie
Te, SIKE PETYIIIOE 111 MPaBOBIAHOCUHWY [131].

SAx 3aznagae E. Cxorr (Andrew Scott), «the material scope of the Rome II
Regulation’ is defined in two ways: first, by reference to nature of the legal relationship
in issue, namely non-contractual obligations, secondly by reference to the context in
which such relationships arise, namely civil and commercial matters» — «cdepa mii
Pernamenty Pum Il mono marepiadbHUX NHUTaHb OKPECJIEHA JIBOMA aCHEKTaMM: IO-
nepie, XapakTepoM I[PaBOBIAHOCHH, M0 € MpeIMEeTOM pO3NIsgy, a came
M033/I0TOBIPHUMH  3000B’SI3aHHAMH;, TO-Apyre, c(epor0 BHHUKHEHHS  TaKHUX
MPaBOBIJHOCUH, TOOTO HMBUILHUMHU Ta KOMEPLIIMHUMU cripaBammuy [225, c. 57].

Cnymnum € TtBepmkeHHs: H. B. bepexnsk mogo Ttoro, mo Permament (€C)
BUPI3HAETCS  OUIbII  KOMIUIEKCHMM  TPAaBOBUM  PETYITIOBaHHSIM  3000B’Si3aHb 13

0e3MmiICTABHOTO 30araueHHsl TOPIBHSHO 3 HAI[IOHAJTHHUM 3aKOHOJABCTBOM YKpaiHU.
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PernmameHT MICTUTH IIMPHIMKA TEPETIK HOPM, SKi JO3BOJSIOTH OUIbII YITKO BU3HAYUTH
NPaBo, SIKe Mae OyTH 3aCTOCOBAHE JI0 BIMOBIIHUX 3000B’s13aHb. 11 00CTaBHHU TO3UTHBHO
BIUIMBAIOTh HA TMPOIEC BUPIIMICHHS CIOpIB, 3a0e3neuyrodr  e(PEeKTUBHICTH Ta
OOIPYHTOBAHICTh, @ TAKOXK CIPHUSIOTH FTApMOHIi3ailii 3akoHomaBcTBa Aepxkas €C [10, c. 143].

Bignosigno 1o ct. 51 3Y «lIpo MixkHapogHe MpuBaTHE MPaBO» 10 3000B’sI3aHb,
10 BUHUKJIM BHACHIOK HAOyTTs, 30epekeHHsI MaiiHa 0e3 OCTaTHIX MPaBOBUX IiJICTaB
3aCTOCOBYETHCS TIPABO JEPKaBH, y AKIN Taki Ail Maiu Mmiciie. CTopoHU 3000B’sI3aHHS Y
Oynb-IKUI Yac Ticlig HOro BHHUKHEHHS MOXYTh JTOMOBUTHCS TPO 3aCTOCYBaHHS IO
HBOTO 3aKOHOJIaBCTBA TI€i JIep’KaBHU, B SKii po3misiaaeTses ciip [129]. Tobto, B 1aHOMY
BUIIAJKy MOBa e Mpo KOHAMKIIHHY NpuB’sa3Ky lex loci actus. B Toif uac sik Permament
(€C) y nynkri (mami— m)1 ct. 10 p.3 mnepemdavae, MO «IKIO MO3a0TOBIPHI
3000B’s13aHHA 3 O€3MiACTaBHOTO 30arayeHHs, BKJIIOYAIOUYM BUIUIATY HEMPaBOMIPHO
OTPUMAHHUX CyM, CTOCYIOTbCA BIJHOCHMH MK CTOpPOHaMH, 30KpeMa TaKuX, 10
BUHMKAIOTh 13 JOTOBOpY ab0 JemiKTy, 1 Il BIAHOCHMHHU TICHO TOB’Si3aHI 3 TaKUM
Oe3miicTaBHUM 30aradeHHsM, TO 3aCTOCOBYETHCS MpPaBO, IO PETyIIO€ BIAMOBIAHI
BiiHOcUHW» — «If a non-contractual obligation arising out of unjust enrichment,
including payment of amounts wrongly received, concerns a relationship existing
between the parties, such as one arising out of a contract or a tort/delict, that is closely
connected with that unjust enrichment, it shall be governed by the law that governs that
relationship» (Art. 10 (1)) [131].

«Where the law applicable cannot be determined on the basis of paragraph 1 and
the parties have their habitual residence in the same country when the event giving rise
to unjust enrichment occurs, the law of that country shall apply» (Art. 10 (2)) — «Skro
MpaBo, SIKe MIJJISITa€ 3aCTOCYBaHHIO, HE MOXe OyTH BH3HaYeHe Ha miAcTaBl m. 1 i
CTOPOHM MalOTh MOCTIHE MiClle IPOXKMBAaHHS B ONHIN 1 Till caMili KpaiHi HA MOMEHT
HACTaHHS OOCTBHH, IO MPHU3BEIH J0 OE3MiJCTABHOTO 30arayeHHs, TO 3aCTOCOBYETHCS
npaBo I11€i kpainm» [131].

«Where the law applicable cannot be determined on the basis of paragraphs 1
or 2, it shall be the law of the country in which the unjust enrichment took place»

(Art. 10 (3)) — «Sxmo x mpaBo, SIKe MIATAE 3aCTOCYBAaHHIO, HE MOXKe OyTH BU3HAYCHE
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Ha miacTtaBl m. 1 aGo 2, TO 3aCTOCOBYEThCA TpaBO KpaiHW, B SKIA BIIOyIOCS
oe3mincraBHe 30araueHHs» [131].

«Where it is clear from all the circumstances of the case that the non-contractual
obligation arising out of unjust enrichment is manifestly more closely connected with a
country other than that indicated in paragraphs 1, 2 and 3, the law of that other country
shall apply» — «fkmo ) 3 ycix 0OCTaBUH CHpaBU OYEBUHO, IO MO33J0TOBIPHE
3000B’A3aHHS, 1[0 BUHHUKJIO BHACIIOK O€3M1ICTaBHOIO 30araueHHs, Ma€ sIBHO TICHIIIMI
3B’SI30K 3 1HIIOK KPaiHOIO, HIXK 3 Ti€0, 110 3a3Ha4yeHa B II. 1, 2 1 3, TO 3aCTOCOBYEThCSA
npaBo i€l 1Hmoi kpainm» [131].

3 BUIIE3a3HAYEHOTO MOXKHA 3pOOMTH BHCHOBOK, 10 Permamentom (€C)
nependayeHo IUPOKUH BHOIp KONMI3IMHUX MPHUB’S30K, a caMe: Y pa3l BUHUKHEHHS Y
Cy0’€KTa TOCIOJapIOBaHHs 3000B’s3aHb 3 HAOyTTS MaifHa 0e3 MOCTaTHIX TMIiJCTaB,
MpaBo, 10 TIJJISATAaE 3aCTOCYBAaHHIO, BU3HAYAETHCS HA MIJACTaBl MICUS CIUIBHOTO
MPOXKUBAHHA CTOPIH, MiCL, JIe BAOynocs 30araueHHs, ado *k mpasa, ke Ma€ HAlOUTbIIT
TICHUM 3B’A30K 13 CHTyalli€lo, M0 po3misgaeTbes. HarioHanbHe 3aKOHOAABCTBO
nepeadavae By3bKe MPaBOBE PETYIIOBAHHS 3a MICIIEM BUMHEHHS Jii, 0 Y Cy4aCHOMY
CBIT 3 €IEKTPOHHOIO KOMEPIEID Ta CTPIMKOIO IU(POBI3AIEI TOCIOAAPCHKOT
TISTTBHOCTI  YCKJIQHIOE BU3HAYEHHS TOYHOTO MICII BUYMHEHHS IPABOMOPYIICHHS.
BianoBinHo, Jyis1 KOPEKTHOTO MPABOBOIO PEryNIOBaHHS 3000B’s3aHb 3 O€3M1CTABHOIO
30araueHHs, AakTyaJlbHUM € THUTaHHS pedOpMyBaHHS 3aKOHOMABCTBA YKpaiHM Ta
MIPUBEJICHHS OT0 Y BIAMOBIIHICTH 0 npaBa €C.

3aciyroBye Ha yBary MUTaHHS CIIBBIAHOIIEHHS KOHIUKIII 13 HAOyTTAM OIHIE€IO 3i
CTOpiH 3000B’si3aHHS MaiHA 3a paxyHOK IHIIOI CTOPOHH B TOPSAIKY BHUKOHAHHS
JIOTOBIPHOTO 3000B’sI3aHHSI (JIOTOBIPHOTO TMO30BY). Y NHMTAaHHI MNpPO CHIBBIAHOLIEHHS
BUMOTH IIPO IIOBEPHEHHS MaliHa BHACIIIOK HOro HaOyTTs Oe3 JOoCTaTHIX IACTaB 1
JIOTOBIPHOT BUMOTH, 3arajbHONIPUUHSATHM 3aBKIH OyJI0 BU3HAHHS MPIOPUTETY OCTAHHBOT.

BoueBup, 1110 TUTaHHA PO PO3MEKYBaHHS KOHIAUKIIAHOT 1 JOTOBIPHOT BUMOT HE
BUHMKAE, SKIIO MDK TMOTEPIUIOD CTOPOHOIO 1 HaOyBaueM BIJICYTHI JOTOBIPHI
BIIHOCUHU. THIMOBUM BUIMAAKOM HAOYTTS Cy0’€KTOM TOCHOAApIOBaHHS MaiiHa 0e3

JIOCTaTHIX TIJCTAaB € TOMUJIKOBE BUKOHAHHS 3000B’S3aHHS HE Tepel] YIpaBHEHOIO
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CTOPOHOIO, a Mepes 1HII0 0c00010.

Hayka npomnonye pi3Hi KpuTepii Ui po3MexKyBaHHSA KOHAUKIIAHUX 1 TOTOBIPHUX
BUMOT TMPU HASBHOCTI MIXK CTOPOHAMHM JIOTOBIPHUX BIIHOCHH. Y TMpPaBOBIH JOKTPHHI
HEBUKOHAHHS TOCHOAApCHKO-JOTOBIPHUX 3000B’S3aHb PO3MISAIAETHCA SK HEHAJIEKHA
MOBEJIHKA B MeEXaxX ICHYIOUHX IPAaBOBIIHOCHH, TOJMI SK HAOyTTsA MaifHa cy0’€KTOM
rocrojiaproBaHHs 0e3 JOCTaTHIX MiJCTaB HE MOB’s3aHE 3 BUKOHAHHSAM YH TOPYIICHHSIM
npaB 1 000B’SI3K1B, SIKI ICHYIOTh M1’k CTOPOHAMHU.

BBaxaeTbcs, 1110 KOHIUKIIHHE 3000B’sI3aHHSI BUHUKAE y BHUIIQJIKaX, KOJU MaiHO
HaOyBa€eThCsl Cy0 €KTOM TOCIOApIOBaHHS 0€3 JOCTaTHIX MPaBOBHX IIiJICTaB, HABITh
SKIIO 1€ TOB’A3aHO 3 TOCHOAAPCHKUM JOTOBOPOM, aje He CYHpPOBOIKYETHCS
MOPYLIEHHSIM HOTO YMOB 3 OOKy 3000B’si3aHOi CTOpOHU. HaToMicTh, SIKIIO HaOyTTH
MaitHa OOp>KHUKOM OJJHOYACHO € O€3MiICTaBHUM 1 MOPYIIY€E TOTOBIPHI YMOBH, JOLIIBHO
3aCTOCOBYBATH JOTOBIpHUI 11030B [166, c. 77-78].

3a3HayeHi BWINE KpUTEPil MO3BOJISAIOTH BUOKPEMHUTH BHUMAAKH 3aCTOCYBaHHS
KOHIUKLII SK 3arajbHOTO 3aXOAy 3aXHCTy B PI3HOMAaHITHUX CHUTYalliiX BHUKOHAHHS
HEHaJIeKHOTO (MOABIMHOTO IUIaTeXy, MeperyaTy 3a 10ropopom Toiuno). Hanpuknan, 3a
JIOTOBOPOM OPCHIM HEXHUTIOBOTO MPUMINIEHHS T03uBa4 (OpeHaap) 3000B’si3yBaBCs
HIOMICSIMHO ~ BIJIIIKOJIOBYBAaTH  BiAMNOBiAady (OpeHAOAaBI0) (PaKTUYHO TOHECEH]
BUTpATU, TIOB’s3aH1 13 3a0e3medeHHsM TertoeHepriero. i BUTpaTu ormiadyBaiucs y
CKJIaJl OpEHJHOI TUIaTH Ha TIJCTaBl paxyHKIB, SKi BHUCTaBIsIB Biamosimad. [lpu
nepeBipli BUABWIOCS, LIO0 BIAMNOBIAAY BKJIIOYB y PaXyHOK psii PO3PaxXyHKIB, HE
nependoayeHux A0roBOpoM. TakuM YMHOM, orjiara Oyjia mpoBeIeHa 3a JOrOBOPOM, aje
HE Ha ITiJicTaBl HpoOrO [ 166, ¢. 79].

JIOIIIbHO HAroJIOCUTH, IIO0 BUMOTa CTOCOBHO HaOyTTs MaiiHa 0e3 JO0CTaTHIX
IIJICTaB MPHU HASBHOCTI MK CTOPOHAMH IIPABOBOTO 3B’SI3KY JIOTOBIPHOTO XapakTepy
MOXK€ BHUHUKHYTH BHACTIJIOK HE TUIBKM CIUIATH HEHAJEKHOTO, a W BHKOHAHHS
peaJIbHOTO JOTOBIPHOTO OOOB’SI3KY, SIKIIO B MOAAJBIIOMY BijIaja MpaBoBa IijICTaBa
JUISL Takoro BUKOHAHHS, HANpPHKIaA, TpH 00 €KTUBHIA HEMOXJIMBOCTI OTpUMATH
3yCTpiuHE 3aJ0BOJIEHHS 3a JIOTOBOPOM Yy (OpMI BHUKOHAHHS 3000B’s3aHHS 1HIIOIO

ctopoHoro. IIpore 1 B momiOHMX BHUMaAKax Uil IIOBEpPHEHHS MaiiHa MOXKHA
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3aCTOCOBYBATH MO30B, 1[0 BUILIMBAE 13 TOCIOIAPCHKO-T0TOBIPHUX BITHOCHH 1 BUKJIIOUAE
3aCTOCYBaHHS CyOCHIIapHOTO KOHAMKITIHHOTO TIO30BY.

Ha wnam mommsia, kpanky B Il auckycii nmoctaBuB KacamiiiHuii rocrnogapchKuii
cyn ( gam — KI'C) y ckmaai BepxosHoro cyny (Hagani — BC). YV cBoemy pilmieHHi Bi
11.01.2022 p. y copasi Ne 911/117/21 3a3HadeHo, 1m0 OTPUMAHHS OJHIEID CTOPOHOIO
MaifHa B OOMiH Ha BUKOHAHHS JIOTOBOPY HE € HEJOMYCTUMUM. [HIIMMHU CIIOBaMHU, SKIIIO
ICHYIOTh IOpUJUYHI MiJICTaBU Ui OTpUMaHHs abo 30epekeHHs MaiiHa BiA 1HIIOL
ctopoHu, To cT. 1212 K Ykpainu Moke 3acTOCOBYBaTHCS TUIBKU IICHS TOTO, SIK Taka
IOpUMYHA MMijcTaBa Oy/le CKacoBaHA, BU3HAHA HEMIMCHOIO, 3MiHEHa abo BiJICYyTHS
B3araii, i 1ie Mae OyTu 3po0JsieHo BiamoBiAHUM yrHOM [105].

VY pimenni Bix 08.09.2021 p. y cmpaBi Ne 210/6498/20 KI'C y ckmami BC
MIIKPECIuB, 10 OTPUMAaHHS MaliHa OAHIEID OCO0O0I0 3a paxyHOK IHINOI O3Hadae
30UIBIIICHHST MaiiHa OfHI€T ocoOM Ta 3MEHIICHHS MaiiHa iHIoi ocoou. lle oTpumaHHs
MOBUHHO MPU3BOAMTH /10 3pOCTAHHS KUIBKICHOTO 200 BapTICHOTO MOKa3HUKA MaitHa 0e3
JOJITATKOBUX BUTpAT. 30€peKeHHs MaifHa cTae Oe3IiJCTaBHUM, KOJu ocoba mama O
BUTPATUTH TpOIl, aje LbOro He 3poluia uepe3 BTpaTH 1HILIOI ocoOu abo dyepes
HEBUILIATy BUHATOPOJIU, SIKA HAJICKUTH 1HIIIIH 0coO1 [112].

Jlns Toro, o0 BUHUK 00OB’SI30K TOBEPHEHHS MaiiHa, OTPUMAHOr0 O€3I1CTaBHO,
MailHO MOBUHHO OyTH OTpuMMaHe abo 30epekeHe 0e3 HaJeKHUX IOPUIUYHHUX MIACTAaB.
OTtxe, Oe3miACTaBHUM BBaXaeTbCs HAOyTTd abo 30epekeHHs MaiiHa, sKe He Mae
HIAIPYHTS B 3aKOHI, IHIIUX IOPUIUYHUX aKTax ad0 MpaBOYMHI.

HalyTtrs wMaiiHa BBakaeTbcsi O€3MiACTaBHUM, SKIOIO TMiACTaBa UIg IBOTO
IPABOBOIO aKTy B MOJAJbIIOMY 3HUKA€. 3HUKHEHHS IiJICTaBU MOJSATae y TOMY, IIO
0o0CTaBUHM, $SIKI JIe)KaJIM B OCHOBI IOPUAUYHOI OOIPYHTOBAHOCTI MPUIOAHHS
(30epesxeHHs) MaiiHa, O1JIbIIIe HE 1ICHYIOTb.

Takum 4MHOM, MOXHA KOHCTaTyBaTH, [0 €IMHUM KPUTEPIEM, IO TO3BOJISIE YITKO
po3MexyBath cdepu 3acTOCyBaHHS JOTOBIPHOIO 1 KOHJMKI[IHHOTO TMO30BY, €
CyOCHUIIapHICTh OCTAaHHBOTO SIK 3arajbHOTO 3aXO0Jy 3aXHCTY.

®daxkT HaOyTTs MaitHa Oe3 TOCTaTHIX MiACTaB MPU HASBHOCTI JIOTOBIPHUX BITHOCHH

MK CTOPOHAMH MOXKE€ MaTh CaMOCTIMHE IOPUIWYHE 3HAYEHHS JIMIIE TOJI, KOJM TaKe
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30aradeHHsl MOTAMIO 3a COOOI0 TOpPYIIEHHS OalaHCy MaiWHOBUX TpaB Ta IHTEPECIBIB
CTODIH, sIKe HE MOXKe OyTH YCYHEHE 3a JIOTIOMOTOO TI030BY, 1[0 BUTUTUBAE 3 IOTOBOPY.

3a CBO€I0 3000B’S3aJIbHO-TIPABOBOIO MPUPOIOI0 3000B’sI3aHHS NIpU HAOYTTI MaiiHa
0e3 JOCTaTHIX TiJCTaB MAarOTh CHUIBHI PHUCH 3 OOOB’S3KaMH 3000B’SI3aHHIMH, III0
BUHUKAIOTh BHACIIJIOK 3amofissHHs mkogu. OcCTaHHI TakoX € 103aJI0TOBIPHUMHU
3000B’SI3aHHSIMM 1 MaroTh  3000B’SI3aJIbHO-TIPABOBUM  XapakTep. BiamexxyBaHHs
3000B’s13aHb TIpH HAOyTTI MaiiHa O€3 JOCTATHIX MiJCTaB BiJ 3000B’S3aHb 13 3alOMisTHHS
HIKOJIM Ma€ MPAKTUYHE 3HAYEHHS JIMIIE TOJIl, KOJIM IIIKOJa MAiiHOBUM IMpaBaM, IHTEpecaM
oprasizauiii 1 TpoMaJIsiH 3alo/isHa MUIIXOM HEMpPaBOMIPHOTO 3aBOJIOAIHHS TXHIM MaiHOM.
B Hayiii OCHOBHOIO PO3MEXKYBAJIBHOK O3HAKOI ITMX 3000B’S3aHb MPUMHSATO BBAXKATU
Cy0’€KTHBHY CTOPOHY TOBE/IHKM BIAMOBIJIaua: 3a HAsSBHOCTI MOr0 BHUHHU CJiJI BUCYBaTH
JICTIIKTHUH TT030B, 32 BIJICYTHOCTI — KOHIMKIIHHUH 110308 [49, ¢. 200].

BBakaemo, 110 HE BUKIMKAE TPYTHOIIIB PO3MEKYBaHHS OOOB’SI3KY TOBEPHYTH
MaiHO BHACJIJOK Moro HaOyTTs 6€3 JOCTaTHIX MiJCTaB i 000B 3Ky JIIKBITyBaTU MaifHOBI
HACJIJIKA IITKOJM, 3aMOIIsTHO1 IIJISTXOM 3HHUIIECHHS YW TOIIKO/DKEHHS 9y)KOTOo MaiiHa. B
MEepIIOMY BHITQJIKy Ha CTOPOHI 3000B’s3aHOT0 Cy0’€KTa TOCIOJApIOBAHHS BHUHUKAE
MalfHOBa BUTOJIa 32 PaXyHOK MOTEPIIIIOl CTOPOHU 3a BiJICYTHOCTI MPABOBUX IMiJICTaB, SIKY
HaOyBa4 MOBHHEH ITOBEPHYTH Y BiJIIIIKOAYBaTH, a B APYTOMY — CyO’ €KT TOCIIOIapIOBAHHS
BHACJIIIOK CKOEHOTO HUM TPaBONOPYIICHHS (HE3aKOHHOTO 3HHUIICHHS YW TOIIKOIKCHHS
Yy)KOr0 MaiiHa), HE Ma€ >KOJHOI MAailHOBOI BHUIOAM 1 Hece BIAMOBIJAIBHICTH I10
BIJIHOBJICHHIO MaWHOBOTO CTAaHOBHWINA MOTEPIiIoi cTopoHU. [Ipu 1boMy 30UTKM Ha
CTOPOHI MOTEpHiIoi 0coOM MalwTh CBOE€ OO0 €EKTUBHE BHPAXCHHS — HASIBHICTD YH
BIJICYTHICTh MafHOBO1 BUTO/IM Ha CTOPOHI 3000B’s13aHOTO Cy0’ekTa [166, c. 78].

CknajHille BUPIMIMTA TUTAaHHSA NP0 BIAMIHHICTE 3000B’s3aHb 3 IMOBEPHEHHS
MaiiHa BHACJIOK HOro HaOyTTs Oe3 JOCTaTHIX MiJCTaB Bij 3000B’sA3aHb 13 3alOMiIsTHHS
IIKOAW IIJISXOM HEMPaBOMIPHOTO 3aBOJIOMIHHS YY)XKHM MaiHOM. BBakaemo, 1110
pPO3MEXKYyBaHHSI 3000B’si3aHb TIpU HAOYTTI MaitHa Oe3 JOCTaTHIX MiJACTaB 1 BUMOT 13
3aMOMIsTHHS IIKOAM HUISIXOM 3aBOJIOMIIHHA YY)KUM MaWHOM JIOIIJIBHO 3M1MCHIOBATH Y
IJIOLIKMHI 3’ ICYBaHHS BUHYBATOCTI 3000B’s13aHOT CTOPOHH.

Bumeckasane n1ae MOXIMBICT CPOPMYBATH TaKi BUTIATKHU:
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— KOJIM TIIKO/Ia (30MTKM) MOTEPILIOr0 Cy0 €KTa TOCTIONAPIOBAHHS BUHUKJIIA BHACIIIOK
BUHHMUX JII{ 1HIIIOT CTOPOHH, SIKa BHACIIZOK IUX [l OTprUMaJia MaifHOBY BUTOY 32 PAXyHOK
MOTEPIIJIOr0, TO TakKi Jii CJia KBai(IKyBaTy SIK 3arlOisSTHHS IIKOIW 3 yCiMa MPaBOBUMHU
HACJIIKaMH, 30KpeMa HaCTaHHS TOCTIOIAPChKO-TTPABOBOI BiIMOBIAILHOCTI;

— KOJIU OfICp>KaHHS MaifHa OJIHIEI0 CTOPOHOIO 3a PaxyHOK I1HIIOI € HACIJIKOM il
PI3HOTO POy BHUIIAJKOBUX OOCTAaBMH 3a BIJACYTHOCTI BHHYBAaTOCTI Ha0yBada, TO TakKe
HAOyTTs JOIIBHO BBa)KaTH OE3MIACTaBHUM 1 TaKUM, IO MiJUISTa€ MOBEPHEHHIO Tiif
0c001, CKJ1a]] MalfHa SIKOT1 3MEHILMBCS TP BIJICYTHOCTI JIJISl IIbOTO MPABOBUX IMiICTAaB.

Y cBoemy pocnimkenHi H. B. bepexuHsik anamizye MNo3uIii BYEHHX MO0
po3MeKyBaHHs 3000B’s13aHb IPU HAOYTT1 MaiiHa 6e3 JOCTATHIX MMiJICTaB 1 3000B’sA3aHb 13
3arno/ISTHHS IIKOAM 3aJIe)KHO BiJl TOro, € Ha Oolll HaOyBaua MaliHOBa BUTojia 4d Hi [8,
c. 134]. BpaxxaeMo, 1110 10 IIbOTO TBEPIXKEHHS MOTPIOHO cTaBUTHCA KpuTUdHO. O3HaKa
MallHOBOI BUTOJAM MOXE CIyryBaTh JJid pPO3MEXKYyBaHHS 3000B’Si3aHb, 1110
MOPIBHIOIOTHCS, JIMIIE B OKPEMHMX BHUIIaJIKaX, OCKUIBKM MaWHOBa BUIoJa Ha Ooii
OOp’kHUKa y 3000B’S3aHHAX NpU HAOyTTI MaiiHa Oe3 JOCTaTHIX MiJCTaB Mae OyTu
3aBKAM, a y 3000B’s3aHHSAX 13 3alOisIHHS MIKOAW i1 Moxe 1 He OyTu. Sk 3a3Havae
Benuka manata BepxoBuoro Cymy (mami — BII BC) y mocranosi Big 08.08.2023 p. y
cripaBi Ne 910/5880/21 nenikTHI 3000B’Si3aHHSI XapaKTEPU3YIOThCS BTPATO0 MaliHa
OJIHIEI0 CTOPOHOI0 0Oe3 HaOyTTs HOro 1HIIOK, TOMI SIK KOHAUKIIINHHI 3000B’s3aHHS
nependadaroTh 30araueHHs OJIHI€T CTOPOHM 3a PaXyHOK BTpATH MaifHa 1HIIOIO, 30KpeMa
LUISIXOM HOro yrpumanss [95].

BiamoBinHo, mpUYrHU 3aBIAaHHS KO MOXKYTh MaTH PI13HUI XapakrTep:

—IIKOJa € Ppe3yJabraTOM HEBUKOHAHHS a00  HEHAJIe)KHOTO  BUKOHAHHS
TOCIIO/IAPCHKOTO 3000B’sI3aHHS, 110 BXE ICHYE MDK CTOPOHaMU 1 SIKE€ BHHHKIO 3
TOCIOJAPCHKOTO JOTOBOPY, aJMIHICTPATHBHOTO aKTY, KOJIM OOpPYKHUK, TOPYIIYIOYH TEepPeN
KPEIMTOPOM CBIM KOHKPETHUI OOOB’SI30K, 3aBHa€ HOMY IIKOAU. Y TaKuUX BHUIAAKax
NPUMYCOBUM OOOB’SI30K BIJIIKOYBaTH 30UTKM, L0 MOKJIANA€Tbcd Ha OOpXKHUKA, €
TOCMO/IaPCHKOIO CAHKIIEI0 32 OPYIIEHHS! KOHKPETHOTO 3000B’13aHHS, SIKE, 10 TOTO XK, Ma€e
OyTH BUKOHAHE y HaTypi BIAMOBIIHO J0 MPUHIIMITY PEAIbHOTO BUKOHAHHS 3000B’s13aHb;

— 3aBJAHHSA IIKOJW OJHIEID CTOPOHOKO 1HIIIN, KOJM 3amoifoBad IMKOAH 1
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NOTEPHUINN HE MOB’s3aH1 KOHKPETHUM 3000B’3aJIbHUM IIPABOBITHOIICHHSIM.

3anoiroBay MIKOU 1 MOTEPIUINNA TAKOK MOXKYTh OyTH OB’ si3aHi 3000B’ 13 IbHUMHU
MIPABOBIIHOCHHAMH, aj€ IIKOJAa € HaCliIKOM TOPYIICHHS OJHIEI0 31 CTOPIH HE
KOHKPETHOTO OOOB’SI3KYy Y JaHOMY IIPaBOBIIHOIIEHHI, a a0COJMIOTHOTO TpaBa IHIIOI
CTOPOHH 1 3arajbHOi 3a00pOHM Ha MOPYIIECHHS IMpaB Ta 1HTEPECIB 1HIIMX OCI0. Y IuX
BUTAJKaX caM (aKT 3amofisHHS IIKOAU (JETIKT) 3a HAsBHOCTI IHIIUX, TMeper0adyeHux
3aKOHOJABCTBOM YMOB, CTa€ MiJICTaBOI0 BUHUKHEHHS 3000B’13aHHSI, Yepe3 sIke OTepIUInit
Mae MpaBo BUMAaraTy BiJl 3aIo/liFoBava BiJIIITKOYBaHHS 3aBJaHOT IITKOH.

Takoxx KpUTepieM pO3MEXKYyBaHHS 3aCTOCYBaHHS TEPMIHIB  «3alodisTHHS
(3aBmaHHs) IKOAM» Ta «Oe3mijcTaBHE HAOyTTS MaiHa» € Toi ¢hakT, MmO BOHU
MO3HAYaI0Th PI3HI BUAU 3000B’s13aHb. [Ipu 3a10BOJIEHH] MMO30BIB y MEPIIOMY BUIAIKY
1HTEpEeCH TOTEPIIOl 0COOM 3aXUIIAIOTHCS 3aBXKIM y MOBHOMY 00Cs31 1 HalJacTimie 3a
paxyHOK cy0’€KTa, 1110 3aB/AaB IIKOJAU (HE3aJIe)KHO BiJl PO3MIpPY Ta HasIBHOCTI MailHOBOT
BUTOAM HA ii Oowi). Y JIpyroMy BUNAAKy OTPUMaHa BHUIoJa CTATYEThCs 3 HaOyBaua
3aBXK/IM y TMOBHOMY 00Cs31 1 HaifuacTiie Ha KOPUCTh CTOPOHHM, 32 PaxXyHOK MaifHa SKOT
115 BUTO/Ia BUHUKIIA (HE3aJIe)KHO BiJl PO3MIPY IIKOHU, TOHECEHOI 1€ 0C00010).

HeoOxinHO 3BepHYTH yBary Ha MOpPIBHSAHHS OO €KTUBHUX CTOPIH JAENIKTY Ta
HaOyTTa MaiiHa 0e3 JOCTaTHIX MiJCTaB. Y BHUIIAJIKy BIAIIKOAYBAaHHS IIKOAU 00’ €KTUBHY
CTOPOHY JIETIIKTY YTBOPIOIOTh: MIPOTUIPABHICTh MOBEIIHKY BIJIMOBI1a4ya, 1IKO/a Ha OOIIi
Mo3vBava, MPUYMHHUKN 3B 30K MK IMOBEIIHKOIO BIMOBIJaYa 1 IMIKOJOK TMO3uBava. Y
JpyroMy BHUMOAAKy: IIKoAa Ha OOl IMo3WBaya, HAOYTTS BUTOAM BIJANOBIIAYEM,
B32€MO3B 30K MIX IIIKOJIOI0, SIKa 3aroisHa M031Bavy, Ta HAOYTTSIM MaifHa BiJIOBiga4a.

TakuM YHMHOM, OJHIEI0 3 O0OOB’SI3KOBHMX IMIJACTAaB JCIIKTHOI BIJAIIOBIJAJIBHOCTI €
NPUYMHHUM 3B’SI30K MK MPOTUIIPABHOIO MOBEAIHKOIO 1 MIKOAOK. SKIIO y AEMiKTI
NPUYMHHUKA 3B 30K MK TOBEAIHKOIO BIJNOBia4ya Ta IIKOAOK, IO BHUHUKIA Y
M03MBayva, Ma€ PUANYHE 3HAYEHHS, TO Y HAOYyTTI MaiiHa 06€3 JOCTaTHIX IiJICTaB 3B’ 130K
MK YAHHUKOM Ta HOTO pe3yJabTaToM, TOOTO Oe3mijcTaBHUM HAOyTTSIM BIAMOBIJaueM
MailHa TO3MBa4a, HE MOXe OyTH MOPUANYHO 3HaYymuM. Jlug  Je’mikTHOl
BIJINOBIJIAJILHOCTI BUPIIAIBHUM € BCTAHOBJICHHSI MPUYMHHOTO 3B 3Ky MIXK IIKOJOIO,

3aBIaHOIO0 TI03MBady, Ta MisIMU BIANOBiJaYa, y TOW 4ac sK mpu HAOyTTI MaiiHa 0e3
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JOCTATHIX MiJCTaB — HEOOX1THO JOBECTH, 110 BIANOBigaY HAOYB MalfHOBY BHUT'OJy CaMe
3a paxyHOK mo3uBava. [lorepminma ocoba, MOmarOuM KOHAMKIIIAHUN T1030B, MAa€
JETiITUMYBaTH cebe sSIK MOo3MBava IUISIXOM JIOBEICHHS TOTo (hakTy, IO MiIXK HaOyTTIM
BIJINIOBIJIaya Ta MOTO IIIKOAOK ICHYE B3a€EMO3B’SI30K. Y [ETIKTHOMY 3000B’s3aHHI
MOo3UBay 3000B’A3aHUM IOBECTH TOM (haKT, 110 IIKOJA 3aMoAisHa ISIMHU BIJIIOBIava.

[Ilogo cymoBoi mpakTUKH, TO HAa OCOOJIMBOCTI 3aCTOCYBAaHHS KOHIUKI[IWHUX Ta
NenKTHUX BuUMOT BkazyBaB BC y ckmami mamatu i po3msaAy CopaB  IIOAO
KOPIIOPAaTUBHUX CIIOPiB, KopropaTuBHMX TmipaB Ta IiHHMX marnepiB KI'C y cBoiii
noctanoBi Bix 03.02.2025 p. y cipaBi Ne 910/8714/18 [116].

AKITIOHEpHE TOBapUCTBO TMOJIAJI0 TI030B MPO COJIJApPHE CTATHEHHS 3 BiJIMOBIIa4iB
(Ma)XOpUTApHUX aKI[IOHEpIB, SKMUM HaJEXaB KOHTPOJIbHUM MaKeT akiiid) TrpolIOBUX
KOIIITIB 32 TMEBHY KUIBKICTh MPOCTUX IMEHHUX akiiil. [1o30B oOrpyHTOBaHO THM, IIIO
MPUMYCOBUM MpOA@X akKIii 3AIHCHEHO 3 TOPYIIEHHSM 3aKOHY, 30KpeMa uepes
HEJIOTPUMAHHSM BCTAHOBJICHOI 3aKOHOIABCTBOM TIpoleaypu #oro mposeacHHS. Cyn
MEepIIoi 1HCTAHINT 3a/JI0BOJIBHUB BHUMOTH TOBHICTIO. Cyn amensmiiHoi 1HCTaHIN1
3aJIMIIMB 1€ pileHHa 0e3 3MiH. KacaiiiiHy ckapry mnogjaHo 3 METOI CKacyBaHHS
pillIeHHS B YaCTHHI BUMOT JIO KUIBKOX BIJIITOBIIa4YiB Ta HAMPABICHHS CIPaBU HA HOBUM
pO3MIsi Y L1 YaCTHHI.

OpgnuM 3 TUTaHb, KE MOCTano nepea BepxoBHuUM cynoMm y i crpaBi Oyino:
SKUMH € TIPAaBOBIJHOCHMHU Y BHUMNAAKYy 3BEPHEHHS KOJUIMTHBOTO MIHOPUTAPHOTO
aKiioHepa 13 IO30BOM IIPO CTSATHEHHSI CIPaBEAJIMBOiI KOMIIEHCAIll 3a MPUMYCOBO
BUJTyYCHI aKIlii — JCMKTHUMU YH KOHAWKIIMHUMH, YA MOXE 3aCTOCOBYBaTHUCS
CoJIiJTapHa BIAMOBIIAJIbHICTh Y TAKUX IIpaBOBigHOCHHAX [116].

KI'C BC, po3misgaiouu crpaBy, 3a3HAUMB, 110 ACIIKTHE 3000B’sI3aHHS YaCTKOBO
IIEPETUHAEThCSA 3a 3MICTOM 3 KOHIUKIIHHMM 3000B’s3aHHAM. JICHMIKT 3aBXIH
nepeadayae 3aBJaHHs IIKOJIM MOTEPIIOMY, aje 30arayeHHs 3arojitoBaya IIKOAW HE €
KBaT1(hiKyIOUOI0 03HAKOIO JIETIKTHOTO 3000B’I3aHHS, TAKOTO 30araueHHsl MOXe He OyTH.
Boanouac Oe3mifcTaBHe 30arady€HHs TaKOX 3aBJAa€ IIKOAM TMOTEPIIIOMY, OCKUIBKU
B1IOyBa€ThCA 3a Horo paxyHok. Ha Ooili macMBHOrO yd4acHUKa KOHJUKIIIHHOTO

3000B’s13aHH 000B’SI3KOBO Mae OyTH (pakT 30arayeHHs. TakuM YMHOM, 3aCTOCYBaHHS
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TUX YM IHIOUX HOPM 3aJICKUTh BiJl OOIPYHTYBAaHHS IO3MBAYeM MaTepialbHUX Ta
MIPaBOBUX ITiJICTaB 1MO30BY [116].

BC 3Beprae yBary, 1110 Cyj nepioi iHCTaHIIi1, 3a0BOJIbHSIOUN 11030B, KEPYBABCS SIK
nonoxxeHHs MU cT. 1190 LK (171, 82 «BiamikoyBaHHs MIKOAM), TaK 1 MOJIOKEHHSIMH CTaTen
1212—-1214 1K VYkpainu (1. 83 «HabyTTa, 30epekeHHs MaitHa 0e3 JT0CTaTHhOI MPaBOBOL
nigcraBny). Cya anensiiiiHol 1HCTaHIl1, NeperIsAalouy PIIIeHHs Cyqy NEepIIoi 1HCTaHIIIT,
HE HaBIB JIOBOIIB, 32 SKUMH BiH HE IMOTOJMBCS 13 BUCHOBKAMH CYyy MEPIIOT IHCTAHITIT 010
3aCTOCYBaHHS JI0 CIIPHUX MPaBOBITHOCHH IMOJIOKEHB ITX cTarei [116].

KoproparuBHa mnanara 3poOuia BHCHOBOK IIPO HASBHICTh Y KOJHUITHHOTO
aKilioHepa IMpaBa Ha 3BEPHEHHS 3 IMO30BOM PO BIIIIKOAYBaHHS 30UTKIB a00 TPO
MOBEPHEHHS MaiHa, HaOyToro 0e3 JOCTaTHhOI MPaBOBOI TIJCTaBH, BIAMOBIAHO 0O
nonoxeHsb cT. 1212 LK Vkpainu.

Taka nmo3ulist Cyny He J1a€ YiTKOTO pO3yMIHHS 1010 PO3MEXKYBaHHS KOHJIUKIIIT Ta
JETIKTY B  KOPIOPAaTHBHUX TPABOBITHOCHMHAX CYO’€KTIB TOCIOJApIOBAaHHS, Ta
nependadae MOXJIHMBICTh BUKOPUCTAaHHsS 000X TpaBoBuX 3aco0iB. Cymai BepxoBHoro
Cyny H. M. I'yoenxo, 1. 1. Konaparosa, B. 1. CTyneHenp BUCIOBUIN OKPEMY IYMKY
MIO/I0 JTAHOTO pilieHHs 1 chopMyBaiu BIacHY IMO3UINIO BIAMIHHY BiJ] KOPIOPATUBHOI
nagatu. Cyaal BBaXaroTh, 10 Y pasl SIKIIO KOJHUIIHIM MIHOpPUTApHUN aKI[ioOHEp
3BEPTAEThCSA 13 TMO30BOM MPO CTITHEHHS CIpPaBEIMBOI KOMIICHCAIlll 3a MPUMYCOBO
BUJTyYCHI aKilii, TO Taki MPaBOBIIHOCUHU 32 CBOIM 3MICTOM € KOHJMUKI[IWHWMHU, a HE
JETIKTHUMHU 1 BIJICYTHI HiJICTAaBH ISl 3aCTOCYBAHHS /10 TAKUX MPABOBITHOCHUH MIPUITUCIB
YUHHOTO 3aKOHOJABCTBA YKpaiHM TIpO BIAIIKOAYyBaHHS Mmkogu (30uTkiB). Jlms
KOHIUKI[IHHUX 3000B si3aHb BHHA HE MAa€ 3HAYCHHS, OCKUIbKA BAXKIUBUM € (PakT
HEIPaBOMIPHOTO HAOYTTs (30epexeHHs) MaiiHa OJH1€I0 0CO00I0 3a paxyHOK 1HIIOT [83].

JlonaTkoBO Cymji 3a3HA4arOTh, IO Y pa3l SKIIO KOJHUIIHIA MIHOPUTApHHIMA
aKI1OHEp MOAA€ MO30B MPO BIJUIKOAYBAHHS 30MTKIB (LIKOJM), MOCUJIAIOYUCH HA TE, IO
3aHI)KEHa (HeclpaBe[IMBa) OIIHKA akiii Oyjga HacliJKOM HEmpaBOMIPHUX il
HaIJIAJI0BOI pajll eMITEHTa, BUHHMKAIOTH JICNIKTHI TIPABOBITHOCHHH. Y IOMIOHHMX
CripaBax Ha IIO3MBaya IIOKJIAJA€ThCsl OOOB’S30K JOBECTH BCl EJIEMEHTH CKIaay

[MBUILHOTO TPABOMOPYIICHHS, IO € HEOOXiIHOK YMOBOIO [Jisi TMPUTATHEHHS
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BIJIMIOBIJIaya 10 IHMBIILHO-TIPABOBOI  BIJIMOBIJATBLHOCTI TUIAXOM  BIIIIKOTYyBaHHS
3aBnaHux 30uTKiB. /[0 memikTHMX Oyle BIJHECEHO TaKOX TMPABOBIIHOCHHH Y pasi
3BEPHEHHSI KOJUIITHBOTO MIHOPUTAPHOIO aKI[ioHEepa 3 MO30BOM JI0 €MITEHTa akiliil Ta
3assBHUKA BUMOTHU TMPO CTATHEHHS 30MTKIB (IIIKOAM) Y BUITAJIKY SKIIO IMO3WBAY BBAXKAE,
0 oMy 3aBIaHO 30UTKIB B3a€MOIIOB’S3aHUMHU CYKYMHUMH [ISIMH HAIVISI0BOI paju
aKI10HEPHOTO TOBAPUCTBA Ta 3asBHUKOM BHUMOTH 3 €IHICTIO HaMipy — BUKYMY aKIid y
MIO3HMBaYa 3a 3aHMKCHOIO IIHOIO [83].

Tpers ocoba, sika He 3asBIsS€ CAMOCTIMHMX BHMOI HIOJO NpeIMeTa CHopy J0
y4acTi y CyIOBiil CHpaBi 3ajlydyae €MITEHTa Ha CTOPOHI BiAmMoBimadiB. Takum 4mHOM,
OCKUTBKH KOJUIITHIN MIHOPUTAPHHM aKIliOHEp y Il CIIpaBi 3BEPTAETHCS 13 TTIO30BOM TIPO
CTSITHEHHSI KOMIIEHCAllli 3a MPUMYCOBO BHJIYYEH1 aKIlii 1 Taki BAMOTHU HE 3asBJIEHI J10
EMITEeHTa, TO TaKi MMPaBOBIIHOCHHH, 32 CBOIM 3MIiCTOM € KOHJIUKI[IHHUMHU.

Hagpenena Buile okpema jayMKa CyAJiiB € OOTpYHTOBAaHOIO 1, BUXO/ISYM 3 HE,
MOKHA CPOPMYITIOBATH TaKi BUCHOBKH:

— SIKIIO TI030B CTOCY€EThCS KOMIIEHCAIlll (B JaHOMY BUNAJKY 32 BHJIYYEHI aKIii)
0e3 (okycyBaHHS Ha 3aBAaHHI 30UTKIB KOHKPETHUMHU MPOTUIPABHUMHU IisIMHU, TO 1€
KOHJIUKITIAHI MPaBOBITHOCKHHU, OCKUTbKHN TonoxkeHHst 1K Vkpainu mogo mabyroro 6e3
JIOCTaTHBbOI MIJCTaBH TiependadaroTh MOXKJIUBICTh TOBEPHEHHS BapTOCTi, TOOTO
KOMIIEHCAIli1 O€3MiICTABHO OTPUMAHOTO;

— SIKIIO TIO3KMBAY CTBEPIIKYE, [0 MAHO, SIKe BUOYIIO 3 BOJIOJIHHSA (B TaHOMY BUTIAJIKY
aKIIii) OI[IHEHO HECTPABEUTMBO Yepe3 HEMPABOMIPHI [T KOHKPETHUX 0CI0, TO L€ JIEITIKT.

Bapro 3BepHyTtu yBary, mo Takuil miaxin chopmoBanmii Ha ocHOBI 3Y «lIpo
aKiioHepH1 ToBapucTBay, sikuii OyB unmHHUM a0 01.01.2023 p. ¥V HOBIil pemaxitia 3Y
«IIpo akuioHepHi ToBapucTBa», sika HaOyna uymHHocTi 01.01.2023 p., BiANOBIAHO 110
m. 21 ct. 95 uiTko mepenbadeHa MOXKIMBICTH 3BEPHEHHS 10 CYIy 3 I030BOM TIPO
CTSTHEHHSI KOMIIEHCallli HaJeXHOI PUHKOBOI BapTOCTI akIliid, MPOTE 3a3HAYCHE HE
CBIIYUTh MpPO BIJACYTHICTb MOXJIMBOCTI BHUKOPUCTaHHS KOHAMKLIMHOI BUMOTH a0o
JIETIKTHOT IS 3aXUCTY MPaB MIHOPUTAPHUX AKITIOHEPIB.

TakuM 4MHOM, MOKHA 3pOOWTH BHUCHOBOK: HOPMH, SIKI PETYIIIOIOTh HAOYyTTs MaitHa

0e3 0CTaTHBOI MPaBOBOI MIJACTaBU (POPMYIOTH CYOIHCTUTYT O€3MiACTABHOTO 30araueHHs,
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SKUAHN € CKJIAJIOBOIO IHCTUTYTY HEAOTOBIPHUX 3000B’513aHb Ta 32 JIOTIOMOTOI0 MIXKTaJTy3€BOIO
pIBHSL 3B’SI3KY 3[IMCHIOE PETYIIOBAaHHS TPYNHM CYCHUIBHUX BIIHOCHMH 3 O€3IiICTABHOTO
HaOyTTS MalHa JJIs JIOCSATHEHHS CIHUIBbHOI MeTW. JlaHi HOpMH 3acTOCOBYIOTBCS IS
pETYIIIOBaHHsI TMPABOBIHOCHH CyO’€KTIB TOCIIONAPIOBAaHHs, 10 OyiaM 3akpiruieHi B T 19
I'K Ykpainm (Ha MOMEHT HOro YMHHOCTI) Ta MependadaroTh iX BUKOPUCTAHHS TPU
BUpIILIEHH] TWTaHb MNpuaAOaHHS abo 30epekeHHS MaiiHa cy0’ekta abo Ccy0’eKToM
TOCTIO/IAPIOBAaHHS 3a PaxXyHOK 1HINOI 0coOm Oe3 moctarHix Ha Te miacTtaB. ['K Ykpainu He
MICTHB BIJJOKDEMJICHOI CYKYMHOCTI HOpPM IHCTHUTYTY/CYOIHCTUTYTY O€3ITiJICTaBHOTO
30araueHHs1, sKuii OyB OM CKJIaJIOBOIO THCTUTYTY HEAOTOBIPHUX 3000B’s13aHb.

JIOLIIBHO 3a3HAYMUTH, 1110 3MICTOBHI €JIEMEHTH CYOIHCTUTYTY HaOyTTs MaiiHa 0Oe3
JIOCTATHIX MiJCTaB MPEICTABIEHI TPYIOI0 MPABOBUX HOPM, SKI PETYIIOIOTH OJHOPIJIHI
BimHocuHu. 3okpema 1. 83 I[K Vkpainu «HaOyTTs, 30epexkennst maiiHa 0€3 10CTaTHBO1
NpaBoBOi MIJACTaBU» MICTUTh 4 CTarTi, sSIKI € CHelialbHO MNPU3HAYEHUMU HOpPMaMU
npaBa. Hopmu 1. 83 LK Vkpainu nepeOyBaioTb B OpraHiuHiii CyKyMmHOCTI 1
B3aeMo3B 513Ky, Toal sik ['K Vkpainu (ct. 174 Ta cr. 175) (Ha MOMEHT YWHHOCTI)
nependayaB peryitoBaHHS IM03aJ0TOBIPHUX TOCIONAPCHKUX 3000B’s3aHb 3a PaxyHOK
BUKOPUCTAHHSI MIKrany3eBoro 3B’si3Ky mosnokeHb LK Ykpainu, siki MaloTh 3arajbHHUX

XapakTep 1 JIs FOCIOJapChKOro Mpasa.

1.4 HaObyTTsa MmaiiHa 6e3 10CTaTHIX MIJICTaB: CTaH HAYKOBOI PO3POOKU Ta pe3epBU

JIJISI BIIOCKOHAJICHHS

Posmisimaroun HaykoBi JpKepela, B SAKUX JOCTIKYIOTBCS OCOOMMBOCTI HAOYyTTS
MaifHa ©0e3 JOCTaTHIX IMJACTaB, MOXXHA BHJIUIMTH OCHOBHI HAmNpsIMKH, 3a SKHMH
3JIIMCHIOIOTHCS HAYKOB1 PO3POOKHU:

— JOCHIKeHHsT 3000B’s3aHb Tpu HAOyTTI MaifHa Oe3 JOCTaTHIX IiJICTaB 3a
PHUMCBHKHM ITPABOM;

— aHaJi3 BKa3aHOT'0 MPAaBOBOI0O CyOIHCTUTYTY B Cy4aCHOMY IpaBi YKpaiHu;

— aHaJli3 IbOT0 CYOIHCTUTYTY B MpaBl IHIIMX KpaiH, 30kpeMa Kpaid €C.

HaykoBIli BUIUISIOTH 1€ 1HIIMK HAMPsIMOK — «JIOCHIPKEHHS MUTaHb pererniii
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PUMCBHKOTO IIPUBATHOTO TMPaBa K METOIOJOTIYHOTO MIAIPYHTS BUBUEHHS HOTO BIUIUBY
Ha Cy4yacHE IIMBUIbHE MPaBO B3araji 1 Ha BITYM3HAHE LIMBUIbHE MPaBO 30Kpema» [136,
c. 38]. Onnak Tema nucepTariiHoi poOOTH HE OXOTUTIOE 1€l HAIIPSIM JIO0CIT1IKEHHS.

B cyuacHiii BITYM3HAHIN JOKTPUHI TOCMOJAPCHKOTO MpaBa MUTAHHS J1OCHIKSHHS
3000B’s13aHb NIPU HAOYTT1 MaifHa Cy0’€KTOM TOCMOJapioBaHHs 0€3 T0CTaTHhOI MPaBOBOL
MiJICTaBU TPYHTOBHO HE BUBYAJIOCH.

Sk 3a3Havanocs B migpo3aut 1.1, ocobnmBe miclie B CUCTEMI JKepen 3aiiMaroTh
Incturymii I'ast Ta Jlurectn FOctruHiana. BoHU BUPI3HSIFOTBCS HE JIMIIIE TUM, 10 HAJICKATh
npaib PUMCHKUX MPaBO3HABIIB, KI Halkpalle 30epemiucsi 10 HaIloro, aje i THUM, 110
MICTATh IIHHI 1 JOCTOBIpHI BIIOMOCTI Mpo mpuBaTHe mpaBo CrapomaBHbOro Pumy, 1o
BIZIOOpaXKaroTh PO3KBIT PUMCHKOT FOpUANYHOI HaykH 3a yaciB [Ipunimnary [182, c. 9].

JlocmiKeHHSIM PUMCBKOTO TipaBa 3aiiManucs Taki HaykoBii: O. A. Ilizonpuropa
[89], €.O0. XapuronoB [89; c¢.179-181], €.M.Opau Ta b. . Tuumk  [85],
B. C. Makapuyk [72], P. A. Kamoxxauii Ta B. M. BoBk [59], I'. B. IIyukoBa [135—-136]
Ta 1H.

SO0 TOBOPUTH MPO  AOCHIKEHHS 3000B’Si3aHb, 10 € MPEIMETOM
JUCEPTAIITHOTO JTOCTIPKEHHS, TO TepIIl poOOTH 3 SBWIHCS MiA 4Yac poOOTH HaJ
npoektoM yuHHOro IIK Vkpainu. Y pamkax [aHOro AOCHIKEHHS BBaXKaeEMO 3a
HEOOXi/IHE TMOPIBHATH MPAaBOBY NPHUPOAY JOCHIKYBAHOTO TUTAaHHA Yy paMKax
LUBILIBHOTO Ta TOCIOAAPCHKOTO 3aKOHOABCTBA.

J1. boGpoBa mpoanaizyBajga HeIOTOBipHI 3000B’s3aHHs y mpoekTi LK Ykpainu
[17]. Onnak ocHOBHA poOOTa Haa JOCHTIKEHHSIM OCOOIMBOCTEN HaOyTTs MaiHa 0e3
JIOCTaTHIX TMiJACTaB po3mnouanacs micias npudHaTTs 16 ciuns 2003 p. LK Vkpainu. 3
IOT'O MOMEHTY 3 SIBJISIIOTHCSI OPUTIHAJIbHI JOCIIKEHHS Y JAHOMY HamlpsIMKY, HAyKOBII
NOYMHAIOTh KOMEHTYBAaTH KOJEKC Ta MOro HOpMHU B YaCTHHI IPAaBOBOTO PETYIIOBaHHS.
I. E. bepecroBa opHi€l0 13 MepUIMX AOCHIKYBaJla «CyO €KTHUBHI YMOBHM BUHUKHEHHS
3000B’s13aHb TIpU HAOYTTI MaitHa Oe3 TOCTaTHIX MiJCTaB; HAOYTTS MaifHa 6€3 10CTaTHIX
MiJCTaB B KpaiHax KOHTHMHEHTAJIbHOI €BpOIM; CITIBBIIHOMICHHS JIOTOBIPHHX
3000B’s3aHb Ta HaOyTTd MaiiHa Oe3 poctaTHix miActaB Tomo» [11-14]. 3rogom

HAyKOBUH JOPOOOK BUCHOI BTUTMBCS Y IUCEpTaIliiiHii poboTi «3000B’s13aHHS 3 HAOYTT,
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30epekeHHs MaiiHa 0e3 TOCTaTHbO1 MPABOBOT MIACTaB», B SK1il BIepiie O0yia0 BUCYHYTO
HU3KY MPaKTUYHUX peKoMeHaauii [12, c. 4].

OpurinaneHe gociipkeHHs 3aiiicHeHo [. B. [lydkoBoro, sika MpHUCBSATHIIA CBOIO
npamn «3000B’S3aHHAM, 10 BUHUKAIOTH B pe3ysbTaTi HAOyTTsd MaiiHa 0e3 JOCTaTHIX
nijgctaB abo 30epekeHHsT MaliHa 3a PUMCBKHUM IPUBATHUM IPABOM Ta MUTAHHIM IX
peuenuii y UIMBUIBHOMY 3aKOHOAABCTBI YKpainm» [136]. ABTOopkoro Bhoepiie:
«1) copmynbOBaHO BHCHOBOK MpO Te€, IO 3000B’s3aHHS MpU HAOyTTI MaiiHa 0e3
JIOCTATHBOI T1JICTaBU CHOPMYBAIUCS Y PUMCHKOMY ITPUBATHOMY IIpaBi HE K OXOPOHHI,
a SIK PerylsaTUBHI 3000B’si3aHHS (HIOUTO JOTOBOPH), IO 3HAMIIIO BiIOOpaKEHHS 1 B
OUTBII TI3HIX MPABOBUX CHUCTEMaXx; 2) BUCYHYTO Te3y IMPO Te, 10 Y XapaKTepl pereniii
MOJIOKEHb PUMCHKOTO MPUBATHOTO IpaBa 11010 HACIIIKiB HAOyTTs MaiiHa Oe3 10CTaTHIX
MiJICTaB PI3HUMU TPABOBUMHU CHUCTEMAaMH ICHYBaJIM BiAMIHHOCTI, SKl1 BIUTMHYJIA Ha
xapakTep ix peunenuii B YkpaiHi. Skuio (pasiy3bka HUBUIICTHKA TPUTPUMYBaacs
Kay3aJbHOTO NMPUHIMITY MOOYIOBU TaKuX 3000B’s13aHb, TO HIMEIIbKE, a TAKOXK 1 IIUBLIIbHE
npaBo YKpaiHU OLIbINe TSDKUTM 10 aOCTpaKTHUX KOHCTPYKIIIHM, MO TPYHTYBAJIHMCS Ha
BUKOPUCTAaHHI  3arajgbHOTO MPHUHIMITY PHUMCHKOTO TPHUBATHOTO TIpaBa  IIOJO
HECIPaBEJIMBOCTI Y KOHTEKCTI HaOyTTs MaiiHa Oe3 IOCTaTHIX MiACTaB 3a PaxyHOK
1HIIOI 0COOM y BHUIAJKY BiJICYTHOCTI JIOTOBOPY, 3aKOHHOI NMPAaBOBOI MiJCTaBH TOIIO.
[Ipotre B cydacHOMY YKpaiHCbKOMY 3aKOHOJABCTBI TOMITHI M €JIEMEHTH pereniii
Kay3aJIbHOTO IT1JIX0/Y, BHACIOK YOTO Il TIOJIOKEHHS y JISNI0 MOACPHI30BAHOMY BUTJISIII
3HakM BigoOpaxeHHs ¥ y LIK Ykpainu, 0coOIMBO y YacTHHI, SIKa CTOCYEThCS 3acal
3000B’s3aHb TpuU HAOyTTI MaiiHa 0e3 [OCTaTHIX MIiJACTaB, BHU3HAYEHHS OKPEMHUX
BUMAJKIB BHUHUKHEHHS TaKuX 3000B’s3aHb TOIIO; 3)3pOOJICHO BHCHOBOK IIPO
OMOCEPEKOBAHY YAaCTKOBY PELENIiI0 PUMCHKOTO MPUBATHOTO MpaBa Mpu GopMyBaHHI
Cy4acHOT KOHIICTII1 ITMBUILHOTO 3aKOHOJABCTBA YKpaiHM IMOAO 3000B’s3aHb, SKI
BUHUKAIOTh Yy 3B’SI3Ky 3 HaOyTTAM MaifHa Oe3 JIOCTaTHBOI INiJICTaBH, IO 3HAWIILIO
B1JIOOpa)KEHHS y TpakTyBaHHI iX MOHATTS Ta cyTHocTi y LUK Vkpainu, iloro cTpykrypi»
[136, c. 11] Tomo. HaBeneHi moiokeHHsI HE BTPA4arOTh CBO€E1 aKTyaIbHOCT1 ¥ ChOTOHI.

3acnyropye Ha yBary Ha pob6ory I. M.ITonuapoBa «l{uBiapHO-TIpaBOBI

3000B’s13aHHS, 10 BUHUKAIOTh BHACTIAOK O€3mifICTaBHOTO 30aradeHHs (MOPiBHSIBHO-
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IpaBOBE JAOCIIIHKEHHS 3a 3aKOHOAABCTBOM YKpainu Ta kpain €C)» [33]. ABTop BUCYyHYB
HU3KY MPONO3UIIH, sIKI MalOTh HAYKOBY HOBU3HY, XapaKT€pPU3yIOThCS IPYHTOBHICTIO Ta
3QJIMIIAIOTHCS aKTyaJbHUMHM ISl ChOTOJIHIIIHIX HAYKOBUX PO3POOOK Ta 3aKOHOJABUYOTO
BIIOCKOHAJICHHS ITPAaBOBOTO PETYTIOBAHHS HAOYTTs MaiiHa 0€3 JOCTATHIX IiJICTaB.

Kinacudikaris 30008’ s3anb, nependadenux cr. 174 I'K Ykpainu Oyna npeamerom
nocmipxenus O. II. BixpoBa, skuil BUIIJIMB Takl I[103aJ0TOBIPHI TOCHOAAPCHKI
3000B’s13aHHS, K 3aMOJISTHHS IIKOU, Oe3miAcTaBHe npuadaHHsa abo 30epekeHHsT MaiiHa
[25, c. 31-32]. ¥V naykoBiil po6oTi «IIpo crucTemaTu3ailito rocrnogapcbKux 30008’ 13aHbY»
O. I1. BixpoB BHOKpEeMHB TOCIOIAPCHKI 3000B’s3aHHS 3 O€3MiICTABHOTO MPUIAOAHHS
ab0 30epeXeHHs MaifHa Ha MiJCTaBl BUHUKHEHHS JaHOTO 3000B’S3aHHS TOMIOHO 110
[UBLILHO-TIPABOBUX 3000B’s13aHb [27, ¢. 56].

VY 3a3Ha4eHUX BHUIIE JOCIIPKEHHIX PO3NIIAIMCH Pi3HI HAMpsiMu HAOyTTs MaitHa
0e3 JOCTaTHIX MiACTaB, iX OCOOIMBOCTI, MPOTE CHIJl 3BEPHYTH yBary, IO Yy Cy4acHId
NPaBOBIM Haylll HEMA€ €IMHOI TYMKH MPO MPUPOAY NpaBa Ha 3aXMUCT, IHCTPYMEHTOM SIKOTO
€ 3aCTOCYBaHHS MPABOBHUX HOPM I110/I0 TOBEPHEHHsI HAOyTOro 0e3 HaJIeKHUX IT1ICTaB.

VY cBoiil HaykoBiii mpami B. JI. Sponpkuii HaBoauth AymMky B. O. Marsiituyka,
SKUIM BKa3yBaB Ha YOTUPU OCHOBHHMX MIAXOAM 1O BHU3HAYEHHS CaMO3aXUCTy. 3TIAHO 3
NEepIIUM MiAXOA0OM CaMO3aXUCT OXOIUTIOE Ali, COPSIMOBAHI Ha 3aXMCT Bl MOPYLICHHS
IpaB BUKJIIOYHO B MEXKax MO3aJ0TOBIPHUX BiAHOCHH. [IpencTaBHUKHM APYTroro ImiIxomy
PO3MIAJAIOTE CAMO3AaXUCT IIUPILIE, BKIIOYAIOYM JO0 HBOTO HE TIABKUA 3aXHMCT BIJ
NOPYIICHHS MpaB y M03aJ0TOBIPHUX BIJHOCUHAX, a U JEsKl Ail, CIPSIMOBaHI Ha 3aXUCT
MpaB Ta IHTEPECIB Y JIOTOBIPHUX BIIHOCHHAX, 30KpeMa YTPUMaHHS peul. TpeTii miaxis,
HaBIIAKU, 3BYXY€ PO3YMIHHS CaMO3aXHCTy, OOMEXYIOUM HOro 3aXMCTOM MpaB JIMILIE B
JOTOBIpHUX BigHOCMHaxX. HapemTi, dYeTBepTUil MiAX1J € HaWOUIbII IIMPOKUM,
OXOTUTIOIOYH 11, CHIPSIMOBAHI HA 3aXUCT BiJl MOPYIIEHHS MPaB SIK y T03aJ0TOBIPHUX, TaK
1 B 1oroBipHMX BigHocuHax [200, c. 466; 171, c. 266].

B rteopii rocmomapchkoro mpaBa  MEXaHI3M  3aXUCTy IpaB  CyO €KTIB
MIIIPUEMHHUIITBA — II€ CYKYIHICTH TPABOBUX I1HCTPYMEHTIB, METOMIB 1 ¢dopm, Kl
BUKOPHUCTOBYIOTBCSL [JJIi TOTrO, HI00 MNPUMYCUTH CYO €KTIB TOCHOAAPIOBaHHSA, iX

KOHTPAreHTIB 1 JEep)KaBHI OpraHU JOTPUMYBATHCS BHUMOT 1 TMPABWI, 10 BU3HAYCHI Y
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3aKoHaX. 3a3HaueHe 3a0e3leuye 3aXUCT 3aKOHHUX IMPaB CyO’ €KTIB IMiANMPUEMHUIITBA. 3
POTO MOXKHa 3pOOUTH BHCHOBOK, IO TOCHOAApChKE 3aKOHOIABCTBO Iependayae
MOJKJIUBICTh HETalHOIO 3aCTOCYBAaHHS €KOHOMIYHMX CAHKIM y BUMAIKY MOPYIICHHS
OJTHIEIO 31 CTOPIH TOCMOAAPCHKOr0 000B’sa3Ky. CaHKIli 3aCTOCOBYIOTHCS 11032 CyJOBUM
MOPSAKOM 1 6€3 MoIepeIHbOTo Mpe’ IBJICHHS MPETeH311, OCKUIBKHA CTOPOHH MOTOIUITHCS
Ha X 3aCTOCYBaHHS JI0 HEIOOPOCOBICHOI CTOPOHM Mij] Yac YKJIaJICHHS YTOJIU.

H. C. Xarntok 1 H. b. [To0isiHCbKa 111 3aXUCTOM MpaB Cy0’€KTIB TOCMOJAPIOBAHHS
Ta CIIOXKUBAYIB PO3YyMIIOTh KOMIUIEKCHY CHCTEMY IIpaBOBHUX, OpraHi3aliifHuX Ta
TEXHIYHUX 3aXOJiB, IO BIPOBAKYIOTHCS 3 METOIO 3a0€3MeUeHHs peamizaiii mpas
3a3HaYeHUX CyO €KTIB 1 3amoOiranHs ix nopymeHHsM. Cy0’€KTHBHE MpPaBO Ha 3aXUCT
BU3HAUYAETHCSA SK OOCAT TIPAaBOMOYHOCTEH YITOBHOBaKEHOI OCOOW, CIpSIMOBaHUX Ha
BIJIHOBJICHHSI TIPAaBOBOTO CTAHOBWIIA, IO ICHYBAJIO O MOMEHTY TOpPYIICHHs, abo Ha
YCYHEHHsI IepelIKo] Y 3/1iMCHEHH1 HallexkHoro npasa [90, c. 17].

Posrnsigatoun camo3axuct 3 00 €KTMBHOI TOYKH 30pY, MOXKHA BBaKaTh HOTO
MPOIIECOM TMPABOMIPHOTO 3aBJIaHHS INKOAU OO’€KTY, 0 SKOTO BiH crpsimoBaHuil. Lle
BUIUIMBAJIO 3 TOJOXKEHb CT.235 Ta cT.236 I'K VYkpainu, ski peniaMeHTyBaIH
3aCTOCYBaHHSI OIEPATHBHO-TOCTIOJAPCHKUX CAHKI[IA CTOPOHAMH 3000B’SI3aHHA B
OJTHOCTOPOHHHOMY MOpAJKY. Takuil acmeKkT CcaMO3aXHCTy HalOUIbII  SICKPaBO
MIJIKpPECTIoe  HWOoro nmnpupoay sk (OpMH  3aXHCTy, 1[0 peali3yeThCcs uepes
npaBo3actocyBaHHs [161, c. 380].

O. Xpimii  3a3Havae, 10 CYO’€KTH TOCIOJAPIOBAHHS HAaJIJ€HI MPaBOM Ha
camo3axuct. lle mepembaduae MOXIMBICTH 3aXHCTy CBOiX IMpaB 1 3aKOHHHX I1HTEPECIB
CaMOCTIMHO, IUIIXOM BYMHCHHS BJIACHMX aKTUBHMUX Oid. I[HIIMMM cioBamMu, Iie
peamizaiisi MpaBa Ha 3axUcT 0€3 3alyyeHHs CYJIOBUX OpraHiB YW 1HIIMX
IOPUCIUKINIMHUX 1HCTUTYIIH [183, ¢. 64].

He MoxeMO TOTOAWTHCS 3 AaHOI0 TE3010, TOMY IO CaMO3aXUCT CyO’€KTa
rOCTOJIapIOBaHHs y PO3Pi3i M03a0TOBIPHUX 3000B’s13aHb 3 HAOYTTS MaifHa Cy0’€KTOM
rOCIOapIOBaHHsl 0€3 JOCTaTHIX IMMiJACTaB Tepemdadae caMe 3BEpPHEHHS 10 Cyay 3
KOHJUKIIIMHAM IT030BOM, BIJIIIOBIJTHO 3a3HA4Y€H1 Jii TAKO)K € CAMO3aXHCTOM OCKUIBKH II€

71, CpsIMOBaH1 Ha TIOHOBJICHHS MAafHOBOTO CTAaHOBHIIA CY0’ €KTa TOCIIOIapIOBAHHS.
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Po3misineMo B XpOHOJNOTIYHOMY MOPSIKY HAyKOBI HAlpallOBaHHS Ta JOCIIJKEHHS
mono HaOyTTss MaiiHa Oe3 pgoctarHix migcraB: 2013 p.  O. I IlomuepkoBHuil Ta
B.T. Omoxa mnpoaHali3yBadM MHTAHHS 3acTOCYBaHHS 1HCTUTYTY O€3IiJICTAaBHOTO
30aradeHHs NP pO3paxyHKax y MAPSAHUX BiAHOCUHAX [93];

—y 2016 p. O. 1. Yenuc BUBUYaJia IPaBOBY MPUPOAY 3000B’sI3aHb, 1110 BUHUKAIOTh
13 Oe3nigcraBHOTO 30aradeHHs [189];

—y 2017 p. B.Il Kapnayx nocmimkyBaB Oe3migcTaBHE 30arayeHHs y IpaBi
JaBuboro Pumy [60];

—y 2019 p. C. O. [ieMeHKo po3riisaaB cyd’ €KTHO-00 €KTHUHN CKJIa]] 3000B’SI3aHb Y
3B’SI3Ky 3 HAOyTTsAM, 30€peKeHHSIM MaiiHa 0e3 J0CTaTHHOI MpaBoOBOi MifcTaBu [42], a
H B. bepexHsax pociipkyBajla OKpeMi acleKTH TPaBOBUX IIIJICTaB BUHUKHEHHS
3000B’s13aHb 13 HAOYTTH, 30epeKeHHs MaitHa 6€3 JOCTaTHBOI MPaBOBOI mijcTaBu [9];

—vy 2020 p. I. B. Pomancbka onpaiiboByBaia MUTaHHS CITIBBIJHOIICHHS KOHIUKIIIT
ta BiHaukauii [149], a B 2021 p. — CHIBBIJHOIIEHHS Ta PO3MEXYBaHHS KaTeropiu
«PECTUTYIIIS» ¥ «KOHAMKITID [151];

—y 2021 p. H. B. bepexunsik 3axuctuia gucepraiito Ha TeMy «3000B’s3aHHS 13
HaOyTTs, 30epekKeHHs] MaiiHa 06€3 MOCTaTHHOI MPaBOBOI MIJICTABH y IUBUILHOMY TIpaBi
VYkpaian» [8];

—y 2023 p. 1. B. PomaHcbka BUCBIT/IMIIA HAYKOBI HaIlpalllOBaHHS y JTHUCEpPTAIlii Ha
TeMy «L{MBiIbHO-TIpAaBOBE PETYIIOBAHHS KOHIUKIIIMHUX 3000B’s13aHb B YKpaiHi» [152].

B. C. lllepbuna onocepeakoBaHO PO3IITHYB MUTaHHS MpUI0aHHS ab0 30epeKeHHS
MaifHa Ccy0’e€kTa 4M Cy0’€KTOM TOCHOIAPIOBAHHS 3a PaXyHOK IHITIOI 0cOOM 0e3 JoCTaTHIX
Ha T€ MICTaB, 3a3HAYMBIIIH, ITI0 3000B’s13aHHs, BU3Ha4eH1 B a03. 5 4. 1 cT. 174 I'K Vkpainu
€ T1033I0TOBIPHUMHU Ta peryioroThest Hopmamu LK Ykpainu [197, c. 83].

[Tonpu 3HauHUI OOCAT Marepiaidy 1 HOro rpyHTOBHICTb, BBAXKAEMO, IO JOLIIBHO
IPOBECTH HOBE JOCTIDKEHHS HaOyTTs MaiiHa Cy0’€KTOM TOCHOJaproBaHHsS 0e3
JIOCTATHIX MIJICTaB, aKIIEHTYIOUH yBary Ha:

— IPOBEICHHI KPUTUYHOTO aHaji3y HAayKOBUX Mpallb, BUBYEHHI JOCBIAY 1HIIMX
KpaiH 1010 MPABOBOTO PETYITIOBAHHS TOCTIIXKYBaHUX 3000B’I3aHb;

— BUCJIOBJICHHI BJIACHUX TMPOIMO3ULINA MIOAO PO3YMIHHS CYTHOCTI Kareropii
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«Ha0YyTTS Cy0’€KTOM TOCTIOJapIOBAaHHS MaifHa 0€3 OCTATHIX Ha T€ MiACTaBy», PO3MIS il
Yyepe3 MIKralny3eBUi piBEHb 3B S3KY.
— BUCJIOBJICHHI TIPOTIO3MIIIA MO0 YAOCKOHAJICHHS YHHHOTO 3aKOHOJABCTBA B

acrieKTi 3000B’A3aHb 3 HAOYTTS Cy0’ €KTOM TOCIOapIOBaHHs MaiiHa 6e3 JOCTaTHIX MiJICTaB.

BucuoBku a0 pozainy 1

1. IligBomsiun MIACYMKH PO3AiTYy, HEOOXIAHO BIJ3HAYMTH, IO 3000B’S3aHHS 3
HaOyTTs MaiiHa 0e3 JOCTAaTHIX Ha TE MiACTaB € HOPMATUBHOIO peali3alli€l0 MPUHLHUITY
HEJIOMYCTUMOCTI  HenpaBoMipHoro 30aradeHHs. CdopMmynboBaHa B  CYCHIJIbCTBI
3araJbHONPUIHATA 17Iesl PO HEAOMYyCTUMICTh HaOyTTA MaiiHa 0e3 JOCTaTHIX MiJCTaB 3
gyacoM cdopMyBaiacs B CyOIHCTHTYT TipaBa. He wmaioum Ha MeTI TIPOBEICHHS
ICTOPUYHOTO aHaji3y pO3BUTKY HAOyTTs MailiHa 0e3 JOCTaTHIX IIiJICTaB BiJ HOro
BUHUKHEHHA JI0 CY4acHOCTI, 30CEPEIKEHO yBary Ha XapaKTEepHUCTHUIl LIbOTO SBUIIA Ha
OKpEMHUX ICTOPUYHHUX €Tamax, SKi 3yMOBUJM OCHOBHI BIXH PO3BUTKY IIPaBOBOIO
peryiatoBaHHsI HaOyTTa MaiiHa 0e3 TOCTaTHIX MiICTaB:

a) [lepmmii eran (mepioJ] JaBHROPUMCBHKOI JAEpiKaBH)— 3apOUKEHHS MPaBOBOI
Kareropii 3000B’s13aHb 3 HAOYTTS MaiiHa 06€3 JOCTaTHHOI MPABOBOI MiJCTaBH HAa OCHOBI
171e1 HEJOIyCTUMOCTI HEMpaBOMIPHOTO 30aradeHHss Ta CTAHOBJEHHS 3aXHCTy
BI/IMOBIHUX 3000B’si3aHh 3a JIONIOMOTOI0 KOHJUKIIHWHOTO T030BY, (HOPMYJIIOBaHHS
MiJICTaB 1 YMOB IIOJIaHHS TAKOTO II030BY, MOro BHJIB. PumisHam He Oyma BigoMma
BIJIOKPEMJICHICTh TOPTOBOTO TMpaBa, 30KpeMa 3aBISKH OCOOIMBOCTSAM MPETOPCHKOT
IOPUCIIMKINT Ta PYXJIUBOCTI jus gentium (mpaBo HapoaiB). Ha OCHOBI KiacCMYHUX
PUMCBHKUX TIOJIOKEHb BUEHHS MNP0 KOHIUKIIIO pPOOJATHCA JTOKTPUHAIBHI CIIPOOH
NOJANBIIOTO PO3BUTKY 3000B’s13aHb, 110 PO3MILAAIOTHCS. I IIbOTO eTaly XapaKTepHe
OUTBIN IIUpIIE TIIyMaueHHsI 3000B’s13aHHS MpU HAOYTTI MaitHa Oe3 JOCTaTHIX IMiJICTaB;
NOCTIMHI CHpoOM IOPUAMYHOI Teopli Ta TMPAKTUKA BIAMEXKYBAaTH KOHAMKIIIHHI
3000B’s13aHHS B1J] CyMI>KHUX MPABOBUX 1HCTUTYTIB.

0) Hpyruii eran (nepioa paAsHCHKOI BIaau B YKpaiHi), — pO3BUTOK T'OCIIOAPCHKOTO

npaBa BiI0yBaBcs B yMOBaxX IUIAHOBOI €KOHOMIKM Ta HaB’SI3JIMBOI 171€1 coliallizMy, sKa
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KOHUM YMHOM HE CIpUsUIa BIIOKPEMIJIEHOCTI a00 MOXKIMBOCTI (POpPMyBaHHS HAIEKHOI
rOCMOAAPChKOI JISUTBHOCTI Yy CydacHOMY po3yMiHHI. Ha Toil MOMEHT BiAHOCHHHU y cdepi
rOCIIOAAPIOBAHHS PETYIIOBAINCS BUKIIIOUHO NojoskeHHAMU LK YPCP 1922 p., mis sikoro
XapakrepHo: 1) 3akpiruieHHs HaOyTTs MaifHa 0e3 JOCTaTHIX MiACTaB K OAHIET 3 MiACTaB
BUHUKHEHHSI 3000B’s13aHb; 2) ICHyBaHHs HOPMH, sika 30epemiacs 1 JoTenep — ocoba, ska
30ararusiacsi KOIITOM 1HIIIOT 0coOu 03 IOCTaTHhOI BCTAHOBJICHOI 3aKOHOM a00 JJOTOBOPOM
miicTaBy, 3000B’s13aHa IOBEPHYTH MAaliHO BHACTIIOK Horo HaOyTTs O€3 JOCTaTHIX Ti/ICTaB,;
3)icHyBaHHA CYTTE€BOi  BIAMIHHOCTI  BiJf YMHHOIO  3aKOHOJABCTBA:  BIJICYTHS
BIATIOBIIIBHICTh OCOOM 3a TOTIPIIEHHS MaifHa JI0 TOro, SIK BOHA Jli3HAJIach a00 MOBUHHA
Oyra Ji3HATUCH PO OE3MiICTaBHICTh 30arayeHHs 32 YMOBH HAsIBHOCTI B 11 JISIX YMHCITY a00
rpy001 HEOOEPEKHOCTI.

B) [licns HemomymieHHsI PajsSHCHKUM PEXUMOM MPUHHATTS OCHOB NHBIIHHOTO
3akononasctBa CPCP Tta Tocnomapchko-aAMIHICTPAaTUBHOTO — KOJAEKCY, Teopis
rOCIOJIAPChKOTO TpaBa irHopysajach 10 cepeanHu 1950-x pokis. HactymHoro Bixoro
HOPMAaTUBHOTO 3aKpIMJIEHHSI 3000B’s3aHb 13 HAOyTTsS MaifHa Oe3 JOCTaTHHOI MPaBOBOT
nigctaBu crano npudHarta B 1963 p. LK YPCP. [lng mporo eramy XapakTepH1 Taki
pucu: 1) sk 1 B HOpMmax mnomepeaHboro Kojekcy 3akpiluTioBajoCh MOJOXKEHHS, IO
aHaJIOT1YHUN OOOB’SI30K BUHMKAE, KOJM TiJCTaBa, Ha KA Mpua0aHO MaiHO, 3rofoM
Bianana; 2) Ha BiaMidy Biag LUK YPCP 1922 p., IIK YPCP 1963 p. micTuB HOpMY, IO
KpIM HEOOX1THOCTI TOBEPHEHHS MaifHa BHACIIJIOK HOTO HAOyTTS O€3 I0CTaTHIX MiJICTaB,
B pa3i HEMOXKJIMBOCTI MOBEPHEHHSI MaliHa 1CHYBaJia HEOOX1IHICTh BIJIIIKOYBaHHS HOTO
BapTOCTI, III0 BU3HAYAJAcsS HAa MOMEHT NPUI0aHHS; 3) MMOsBa ABOX CIOCO0IB BUKOHAHHS
3000B’s13aHHA: [IOBEPHEHHS MaiiHa 1 BIJIIKOAYBaHHSA Horo BaprocTi. Sk yxe
3a3HayaJoCcsi, OCOOIMBICTIO FOCMOAAPCHKOrO IMpaBa TOro mnepiogy Oyna couiagicTUYHa
dbopma BIACHOCTI, IO BKJIIOYaJda HAPOJHY, KOJITOCIHY BIACHICTh Ta BJIACHICTh
rpomMajaicbkux opranizamiil. Ilpu 1mpomy Oynb-sika ¢opMa NpPUBATHOI BIACHOCTI Ha
3aco0u BUPOOHHUIITBA KATETOPUYHO 3arepedyBasiacs.

r) Tpertiii eran (CydyacHMIi 3aKOHOTAaBUMH eTan B YKpaiHi) 03HAYCHUN MPUUHSTTIM
y 2003 p. I'K Vkpainu 1 XxapakTepu3yeTbCsi OCTaTOUHUM BHUIIJICHHSM TOCIOAApPCHKOTO

mpaBa SK CaMOCTIHHO1, KoAu(iKOBaHOT Ta BIIOKpEMJIEHOI Taiy3i mpaBa. BiamosimHo,
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rocrojiapcbke 3000B’s3aHHS 3 HAaOyTTS MaiflHa Cy0’€KTOM TroOcClojapioBaHHs 0e3
JIOCTaTHBOI MPaBOBOi MIJACTaBH OCTaro4yHO (OPMYETbCSI Ta 3HAXOOUTh CBOE
BimoOpaxeHHs y cT. 174 'K Ykpainu.

[Tignucanns Yroau mpo acomiamiio NOMIUOWIO Mpolec 30MDKeHHs YKpaiHd Ta
€C. €BpoinTerpamiiuuii mporec nepeadadae CTBOPEHHS €IMHOTO TPABOBOIO MOJIA, SKE
JI03BOJINTHh YKpaiHi €()eKTUBHO 1IHTETPYBATUCS B €BPONEHCHKY EKOHOMIYHY CHCTEMY Ta
notpedye TapMOHI3aIlii HAIlOHAJTHLHOTO  3aKOHOJABCTBA. 3a3HA4CHI MPOIECH,
HEOOXI1JIHICTh HAOJMIKEHHSI IPABOBOTO PETYIIOBaHHS TOCHOJAPCHKUX BITHOCHH [0
eBponieficekoi  Momem Ta auckycii mono ['K Vkpainu chnpusiim  OpUHHSATTIO
09.01.2025 p. 3Y «lIpo 0COOMHMBOCTI peryimrOBaHHS [ISJIBHOCTI IOPUIUYHUX OCI0
OKpPEMHUX OpTraHi3alliHO-PaBOBUX (QOpM Yy mepexigHui mnepiog Ta 00’ €qHaHb
IOPUIUYHUX OCIO», SKHM Yepe3 WICTh MICAIB Ticias HaOyTTS YUHHOCTI CKaCOBYE
I'K VYkpainu, 1, BianoBigHo, ckacoBye U cT. 174 'K Vkpainu, mo Bu3zHauaga HaOyTTS
Cy0’€KTOM TOCIOJapIOBaHHS MaiiHa 0€3 JO0CTaTHIX Ha T€ TIJACTaB OJHIEID 3 YMOB
BUHUKHEHHS TOCMONAPChKOrO 3000B’si3aHHA. [l BperyntoBaHHsS NPaBOBITHOCHH 3
HaOyTTd MaifHa Ccy0’€KTOM TOCHoJapioBaHHs O3 JIOCTaTHIX MiJCTaB B JIaHUM Yac
3acTOCOBYIOThCSI HOpMU TU1. 83 [IK Vkpainu.

2. BHacmigok mpOBENEHOTO OCHTIDKCHHS BH3HAUEHO, IO TOCIOIAPChKE
3000B’s13aHHA K OCHOBHA CKJIaJloBa HaOyTTd Cy0’ €KTOM rocCHojaproBaHHA MaiiHa 0e3
JIOCTaTHIX TIJCTAaB € HEJOTOBIPHUM TIPABOBIIHOIIEHHSM, IO BUHUKAE y cdepi
rOCIO/IAPIOBAHHS M1k Cy0’€KTOM TOCIOAAPIOBAHHS Ta 1HIIMM YYACHUKOM (Y4aCHUKaMU)
BiIHOCUH y cdepi rocnonapioBants. BoHo BU3Hauae moBeniHKy (000B’S30K) Cy0’ €KTiB
3000B’s13aHHA Ta (GOPMYE SIAPO JOCTIIHKYBAHOI IOPUIUYHOI KaTeropii, OCKIIbKH
HAI[JICHEe Ha BYNHEHHS aKTUBHUX JIil 3 METOIO BiJTHOBJICHHS MaifHOBOTO CTaHy CTOPOHH,
3a paxyHOK sikoi MaiiHO Oysio HaOyTe 6e3 TOCTaTHIX MiACTaB.

3. BUCTIOBIEHO MPOMO3UITiI0 MO0 YACTKOBOTO BKJIFOUEHHS TOJOXKEHb CT. 175 Ta
cT. 176 ckacoBanoro I'K VYkpainu g0 3Y «IIpo 0cobauBOCTI peryntoBaHHS TiSTIbHOCTI
IOPUIUYHUX OCI0 OKpeMHUX OpraHizamiitHO-paBoBUX (HOpM y TepexiTHui Tepioa Ta
00’ eIHaHb IOPUANYHUX OCIO», IO CIPUITHUME HAJIECKHOMY BPETYIIOBAHHIO BIJIIMOBITHUX

MPaBOBITHOCUH Yy TIEPEX1THUM MEPIO]I.
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4. CpopmMOBaHO BIACHUH MIX1A JO CTPYKTYPHOI XapaKTEPUCTUKH 3000B’A3aHb 3
HaOyTTs MaifHa 0e3 JOoCTaTHIX MiACTaB. 3alpONOHOBAHO BHU3HAUaTH TPYIy HOPM SIK
CyOIHCTUTYT, IO € CKJIQJOBOIO 1HCTUTYTY HEIOTOBIPHHMX 3000B’s3aHb, HOPMH SIKOTO
nependadeni 1. 83 LK Vkpainu. Lli HOpMH 3aCTOCOBYIOTBCS MJIsi PETYITIOBaHHS
MIPABOBIIHOCUH CyO’€KTIB rOCIOJIapIOBAHHS, 30KpeMa JIJIsi BUPIIICHHS MUTaHb HAOYyTTS
MaiiHa cy0’ekTa abo Cy0’€KTOM TOCIOJApIOBaHHS 3a paxyHOK 1HIIOI ocolOu 06e3
JOCTaTHIX Ha Te mifcTtaB. Buznaueno, mo 'K Ykpaiau (Ha MOMEHT MOro YMHHOCTI) HE
MICTHB BIJIOKPEMJIEHOT CYKYMHOCTI HOPM 1HCTUTYTY/CYOIHCTUTYTY O€3MiJCTaBHOTO
30aradyeHHs, sika Oyna O CKJIaJ0BOIO IHCTUTYTY HEIOTOBIpHUX 3000B’s13aHb.

5. JlocaiakeHO OCHOBHI €IEMEHTH CYyOIHCTUTYTY 3 HaOyTTsl MaiiHa 0e3 10CTaTHIX
miJicTaB. 3’sICOBAHO, 1110 3MICTOBHI €JIEMEHTH HaOyTTs MaiiHa 0€3 JTOCTaTHIX IiJICTaB HE
BU3HAUCHI HI B Haylll IMBUILHOTO Ta TOCMOIApPCHKOTO TpaBa, HI B 3aKOHOJABCTBI.
OcHoBHa yBara 30cepe/keHa Ha BU3HAUEHHI 3MICTy 3000B’s3aHb, 1110 BUHUKAIOTh MPU
30arayeHH1 0e3 gocTtaTHiX mijactaB. 11010 3MICTOBHUX elleMEeHTIB HaOyTTa MaiiHa 0e3
JIOCTATHIX MIACTaB, CJiJ] 3a3HAYUTHU, 110 BOHU MPEACTABJICHI TPYMOI0 MPABOBUX HOPM,
Kl PEryjaroloTh OJHOPIAHI BimgHOCHHH, 30kpeMa 1. 83 IIK Vkpainu «HaOyrr,
30epeKeHHsI MaifHa 0e3 JOCTaTHhOI MPaBOBOI MiJCTaBU» MICTUTH 4 CTarTi. 3a3HaueH1
HOpMHU TepeOyBalOTh B OpPraHIYHINA CYKYNMHOCTI 1 B3a€MO3B’S3Ky. B CyKymHOCTI BOHU
PETYAIOI0Th TPABOBITHOCHHM, IO BUHHUKAIOTh, PO3BUBAIOTHCA 1 MPUIHUHSIOTHCS Y
BUIAJKy HaOyTTs MaliHa Cy0’€KTOM rOCIo/laploBaHHs 0€3 10CTaTHIX MiACTaB.

6. OKpeciieHO CTaH HAayKOBOI PO3POOKHU Ta pe3epBU sl BAOCKOHAICHHS HAOYTTs
MaiiHa Oe3 JocTarHiX miactaB. [IpomoHyeMO BHUIIIUTH HACTYIHI HANpPAMKH IS
BIOCKOHAJICHHSI NPAaBOBOTO PEry/IIOBaHHS HAOYTTS MaiiHa Cy0’€KTOM TOCIOJaproBaHHS
0e3 JoCTaTHIX MiACTaB: MPOBEACHHS KPUTUYHOTO aHaji3y HAyKOBHX Ipallb, BUBYCHHS
JOCBIy IHIIUX KpaiH MIOJ0 IMPABOBOTO PETYIIOBAHHS JOCTIIKYBaHUX 3000B’S3aHb,
BUCJIOBJICHHS ~ BJIACHUX  MPOMNO3ULIA  HIOAO0 PO3YMIHHS  HaOyTT  CyO’ €KTOM
rocro/iaproBaHHsl MaiiHa 0e3 JOCTaTHIX Ha T€ MiJCTaB, PO3MIA[ 1€l Kareropii yepes
MDKTaTy3€BUH PIBEHb 3B’S3KY, BUCIOBJICHHS MPOMO3UINN MO0 YAOCKOHAJICHHS
YHHHOTO 3aKOHO/IABCTBA B aCIEKTI PETYIIOBaHHSA HAaOYyTTsS Cy0’ €KTOM TOCIONapIOBAHHS

MaiiHa 0e3 JOCTaTHIX IT1JICTAaB.
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PO3/ILI 2
XAPAKTEPUCTHUKA 3MICTY TA CKJAJIOBUX HABYTTSI MAITHA
CYB’CKTOM I'OCHIOJAPIOBAHHS BE3 JOCTATHIX IMIJICTAB

2.1 3micT 3000B’s13aHb TTpU HAOYTTI MaliHa 0€3 JOCTATHIX MIJCTaB

B po3mimi 1 gocmijpkeHHS OOIPYHTOBAHO TOUYKY 30Dy, IO HOPMH IIpaBa, SKi
perysroloTh HalyTTs MaifHa 06e3 JOCTaTHBOI MPaBOBOI MIACTaBH € OKPEMHUM IPABOBUM
cyoiHcTuTyTOM. Ha migTBep/uKeHHS 1i€i DyMKH HaBe[CHI Taki apryMEHTH: SKILIO
EKCTpAaroJoBaTh O3HAaKU CYOIHCTUTYTY TMpaBa Ha HOPMHU 3aKOHOAABCTBA II0O/I0
KOHJIUKLIHHUX 3000B’sA3aHb, TO MOXHAa 3p0OUTH BUCHOBOK, 1110 BKa3aHi HOPMH MICTSTh
BCcl mepemiyeHi o3Haku. OTKe, HOPMH, SKI PETYIIOI0Th HAOYTTS Cy0’€KTOM
rOCIIOJIapioBaHHs MaiiHa 0e3 JI0CTaTHbOI MPaBOBOI MiJICTaBU, (POPMYIOTH CYOIHCTHUTYT
MO3aJIOTOBIPHUX 3000B’s3aHh 3 HAOyTTs MaiHa 0e3 jgocratHix miactaB. llei
CyOIHCTUTYT € OKpeMHM, C(HOPMOBAHUM 1 CAMOCTIMHUM CYOIHCTUTYTOM IpaBa. 3 MOro
JIOTIOMOTO0  3/IICHIOETHCSI PETYIIOBaHHS MEBHOI TPYNH CYCHUIBHUX BIJHOCHH MIX
cy0’€KTaMH TOCHOJApIOBaHHS Ta IHIIMMH Yy4YacHHUKaMH BIJHOCHUH y cdepi
rocronapioBaHHs. MieTbes, 30kpeMa, po BUPIIIEHHS MUTaHb HAOYTTA MaiiHa cy6’eKTa
a00 cy0’€KTOM rOCTIOAAPIOBAHHS 32 PaXyHOK 1HIOT 0cOOM 0€3 T0CTaTHIX Ha Te IMiJICTaB.

B migpozaim 2.1 auceprauifHoro JTOCHIHKEHHS MPOIIOHYEMO 30CEPEIUTH yBary Ha
3MICTi 3000B’s13aHb TIpY HAOYTTI MaifHa Cy0’ €KTOM TOCTIOAPIOBaHHS O€3 JOCTaTHIX Ti/ICTaB.
J171s1 BUCBITJIEHHS IUTAHHS HEOOX1THO 3’SICYBaTH 3MICT TOCTIOAPCHKUX 3000B’S13aHb.

[IpaBoBe perynatoBaHHsS TOCIOAAPCHKOI ISUTBHOCTI 3aKpINMUIO TOCIOAAPChKI
3000B’s13aHHS K OKPEMU BHJI, ajie cCaM TEPMiH «3000B’s3aHHS» BHeEpIe 3’ SIBUBCS Y
HMBUIbHOMY MpaBi. Ha BiMiHY BiJ IIMBUILHO-IPABOBOTO 3000B’sI3aHHS, TOCIOJAPCHKE
3000B’s13aHHS Ma€ TaKi 0COOJIUBOCTI:

1. Ocobnusuti cknao cy6’ekmis: Tocriogapcbke 3000B’13aHH BUHUKAE MIXK CY0’€KTOM
TOCMO/IAPIOBaHHs. Ta IHIIMM YyYacHUKOM (YYaCHUKaMH) TOCHOJAAPCHKUX —BITHOCHH.
Cy0’exTamu € 3000B’si3aHa CTOpOHA 1 ympaBHEHa cTopoHa. lle He mpocTto OOpXKHUK 1

KpPEUTOP, SIK y IIUBUIBHUX 3000B’SI3aHHSX, a OpraHI3alifHO-TOCTIONAPCHK] CY0 EKTH.
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2. Ocobausa cghepa 8i0HOCUH: BUHHKAIOTH y cepl TOCTIOapIOBaHHS.

3. Mema: BUHUKAIOTh 3 METOIO0 JOCATHEHHS TOCHOJAPCHKUX IIUIeH, TOOTO JUis
3a0e3reueHHs MoTped rocnoAapChKol AISIIbHOCTI, OTPUMaHHS MPHUOYTKY.

4. Cneyugira Oii: mependadalOTh BUKOHAHHS KOHKPETHUX J1H, K1 Ma€ BUKOHATH
OJIHA CTOPOHA Ha KOPHUCTbH 1HIIOI. 3a3Ha4yeHl Aii MOXYTb OyTH TOCIOJapCHhKOro abo
yIPaBIiHCHKO-TOCTIONAPCHKOTO XapakTepy (HagaHHS MOCTYT, Tepeaada MaifHa, cruiaTa
TPOLICH 1 T. 11.).

5. Bnaus Oepoicasu: nepkaBa MOXKe CTUMYJIIOBATH MIEBHI A1l MiANMPUEMIIIB IIJISTXOM
BBEJICHHS] €KOHOMIYHUX MBI, KBOT Ta 1HIIMX IHCTPYMEHTIB.

3arajioM  TOCHONApPChKi  3000B’S3aHHS  BIAPI3HAIOTHCS  BiJl  ITUBUIBHHUX
3000B’s13aHb CBO€I0 CHEUM(IKOI 1 CHOPSIMOBaHI Ha MIATPUMKY Ta PEryJIIOBaHHS
rOCIIOIAPCHKOT MISUTHBHOCTI.

Y mporeci TpoOBEACHHA  JUCEPTALIHOTO  JIOCHIPKEHHS  TOCIHOJIapChKe
3aKOHOJIAaBCTBO YKpaiHM 3a3Hai0 CyTTeBUX TpaHcopmaliid. 3okpema, BepxoBHoro
Pagoro Vkpainm 9 ciuns 2025 poxky Oymo yxBaseHo 3akoH Ne4196-1X «lIpo
OCOOJIMBOCTI PETyJIOBaHHS ISUIBHOCTI IOPUAMYHHMX OCIO OKpeMHX OpraHizaiiiHo-
npaBoBuX GOpM Yy TMepeximHui Tepiofg Ta 00’€qHaHb MOPUIUYHUX OCI0», SKUM
nependOadeHo BU3HAHHS [0CTOAApChKOTO KOAEKCY YKpaiHM TakuM, IO BTpayae
YUHHICTh. 3aKkoH HaOpaB 4WHHOCTI 28 mortoro 2025 poky Ta BBOAUTHCS B [0 3
28 cepmast 2025 poky. He3Bakaroun Ha 3a3HaueHl 3aKOHOAABYl 3MiHU, BUKOPUCTAHHS
nosnoxeHb ['K Ykpainu B MekaxX HayKOBOT'O JOCIIKEHHS 3aJTUIIAETHC HEOOX1THUM Ta
BRXJIMBUM, OCKITBKM CaMe€ I HOPMAaTHUBHO-TIPABOBHI AaKT MPOTITOM OCTaHHIX
JBAJIISITA POKIB CIyryBaB 0a3McOM, Ha OCHOBI SKOTO 31HCHIOBaJlach TOCITOJAapChKa
nisuibHICTh B YKpaiHi. ['K Vkpainu Bu3HauaB 3acajy rocrolaproBaHHs Ta PETYJIIOBaB
MPaBOBITHOCUHU, 110 BUHHKAIM Yy TMPOIECI OpraHizamii W 3MiMCHEHHS TOCIOAapChKOT
JISUIBHOCTI, 110 JO03BOJISIE HE JIMIE YCBIJIOMUTHU JIOTIKY PO3BUTKY TOCIOAAPCHKOTO
3aKOHOABCTBA, a i KOMIUIEKCHO OIIIHUTH MOTIEPEAHIN CTaH MPaBOBOTO PETYIIOBAHHS Ta
HaIpPsIMU HOTO0 MOAAJBIIOT TpaHCchopMarrii.

Sk BuzHaueHo B cT. 173 T'K Vkpainu (Ha MOMEHT HOTO YMHHOCTI), TOCIOAAPChKe

3000B’s13aHHS BUHUKAE MK Cy0’€KTOM TOCITOJIapIOBAHHS Ta 1HIIOI CTOPOHOIO, € OJHA
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CTOpOHa 3000B’S3YETHCS 3pOOUTH TEBHY 110, KA CTOCYETHCS TOCIOMAPCHKOI abo
YIPaBIIHCHKO-TOCIOAAPCHKOI cpepy, Ha KOPUCTh 1HIIOI CTOPOHHM, a 1HIIA CTOPOHA MAE
MPaBO BUMAraru ii BAKOHaHH» [34].

3MICT rOCIOAAPCHKOTO 3000B’I3aHHS MOJISTa€ B CYKYIMHOCTI IIpaB Ta 00OB’SA3KIB
HOro y4acHUKIB, sIKi, SIK MPaBWJIO, BKJIOYAIOTh HE IMOOJUHOKY /10, a KOMILIEKC Jii,
CIPSMOBAaHUX Ha JOCATHEHHS CIIHHOTO €KOHOMIYHOTO Pe3yJIbTary.

[limcTaBu nJii BUHUKHEHHS TOCTOJAPCHKOTO 3000B’si3aHHS, Oy HOPMATHBHO
3akpimieHi y 'K Ykpainu (Ha MOMEHT HOTO YMHHOCTI):

1. [TonmoxxeHHs1 3aKOHY a00 IHIIOTO MPABOBOIO AKTY, IO PETYJIIOE TOCIONAPCHKY
TISUTBHICTD.

2. PimieHHst opra"y yOpaBIiHHS TOCHOAAPCHKOIO JISJBHICTIO (BKJIIOYAIOUU
pIIIICHHS TIPO CTBOPEHHS MIAMPUEMCTBA, PEECTPALIII0, BUAAHHS JIIICH31H TOIIIO).

3. l'ocnomapcebki Ta iHII Yroau, nependadeHl 3aKOHOM.

4. Yronu, sIK1 HE cynepedarh 3aKOHy Ta HUM He Mepe0adeHi.

5. 3anoaisiHHA MIKOU Y0’ €KTy a00 cy0’€KTOM TOCHOJapIOBaHHS.

6. [IpunOannss um 30epexeHHs MailHa 3a paxyHOK IHIIOI ocodu 0e3
BIIITOBIIHUX ITIICTAB.

7. B pe3ynbTari CTBOPEHHS 00’ €KTIB 1HTENEKTYaIbHOI BIACHOCTI.

8. IMoxii, siki 3aKOH MOB’SA3Y€ 13 HACTAHHIM MPABOBUX HACIIJKIB Y TOCIOAAPCHKIN
cdepi (HacTaHHS IEBHOTO CTPOKY, HAA3BUUAWHUN 200 BIICHKOBUH CTaH).

9. PillleHHs cyny 4M CIHEUIaJIbHOTO OpraHy 3 IpaBOM Ha Take BUPIIIEHHS Ta 1H
[34; 169, c. 29].

Y nonepeaHbOMY pO3iIi poOOTH 3a3HAYAIOCh, IO TEPMIH «TOCIOAAPCHKE
3000B’sI3aHHS JAEKOJIM OTOTOKHIOETHCS 3 MOHATTAM «rocnofapchbkuid gorosip». IIpore
3000B’s13aHHA 3 HaOyTTs Cy0’€KTOM TOCTOAAPIOBAaHHS MaifHa 0e3 HaJleKHUX MIJCTaB €
1103a/I0TOBIPHUM MaiHOBO-TOCIIOIAPCHKUM 3000B’ I3aHHSIM, a BIJITAK y MEP10Jl YNHHOCTI
I'K Ykpainu #oro peryiatoBaHHs 3A1MCHIOBAJIOCA y MOPSJKY, NepeadadyeHomy ct. 175
'K Vkpainu, ska TIOCHTIA€EThCS HA TIOJOXKEHHS IMBIILHOTO 3aKOHOJABCTBAa 3
00OB’SI3KOBUM  ypaxXyBaHHSIM OCOOJMBOCTEH Trocroaapchkoi misibHOCTI. Ilicns

ckacyBanHsi ['K Ykpainum HaOyTTs MaifHa Cy0’€KTOM TOCIOIApIOBaHHsS 0€3 JTOCTaTHIX
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nifcTaB peryntoerses nonoxenusmu . 83 LUK Vkpainu [34; 185].

CyO’exTH TOCHONApIOBaHHS € YyYaCHUKaMM BIJHOCHH Yy cdepi Trocmnofapchbkoi
JUSTBHOCTI pa3oM 13 CIIOKMBAaYyaMH, OpraHaMM JEp>KaBHOI BJIaJM Ta MICLEBOIO
CaMOBPSTyBaHHS, SIKI HAALIEH] TOCTIOAAPCHKOI0 KOMITETEHIIIEI0, @ TAKOXK TPOMAsTHAMH,
IPOMAJICBKUMH Ta 1HIIMMU OpTaHi3alisiMU, SIKI BUCTYIMAlOTh 3aCHOBHMKAMH CYO’ €KTIB
rOCIONAPIOBAHHS YW  3/A1MCHIOIOTH  WIOJO HUX  OpraHizaliifHO-rocrnofapchbki
ITOBHOBa)XKCHHS Ha OCHOBI BiTHOCHH BI1acHOCTI [34; 169, c. 30].

BpaxoByroun 3MICT TOCHOAAPCHKOi MISNIBHOCTI Ta HaBEACHI IOJIOKECHHS
3aKOHOAABCTBA Oyi0 3ampornoHoBaHo 10 ckacyBanHs ['K Ykpainu Bukiactu 4. 1 ct. 174
'K Ykpainu B iHII1# pegakiii.

Yunna peoaxuyin cmammi (na nepioo 0ii I'K Ykpainu):

«Crarts 174. [lincTaBu BUHUKHEHHS TOCIOAAPCHKUX 3000B’° 13aHbY

1. T'ocnogapcbki 30008’ s13aHHSI MOXKYTh BUHUKATH:

— Oe3nocepeiHbO0 13 3aKOHYy a0o0 I1HIIOrO HOPMATHUBHO-IIPABOBOIO aKTa, IO
PETYIIOE TOCHIOAAPCHKY A1SUIbHICTB;

— 3 aKTy YIPaBJI1HHS TOCIOAAPCHKOIO JTisITbHICTIO;

— 3 TOCTIOIaPCHKOTO JOTOBOPY Ta IHIIUX Yroj, ependauyeHuX 3aKOHOM, a TAKOX 3
yroJl, He TiepeI0aueHUuX 3aKOHOM, ajie TAKUX, IK1 HOMY HE Cyllepeyars;

— BHACMIIOK 3aMofisiHHS IIKOAU CyO0’€KTy abo Cy0’€KTOM TOCHOJapIOBaHHS,
npuobanns abo 36epedicenns mauHa cyd’ekma abo cyd’€Kmom 20Cno0apro6amHHs 3a
PAXYHOK IHWLOI 0cobu be3 0ocmamuix Ha me niocmas,

—y pe3yabTari CTBOPEHHS O0’€KTIB 1HTEIEKTyaJbHOI BIACHOCTI Ta 1HIIMX i
Cy0’€KTiB, a TaKOXX BHACIIJOK MOJIN, 3 SKHUMH 3aKOH IMOB’sI3y€ HACTaHHA NPaBOBUX
HaCIIJKIB y chepl rocroiaproBaHHs.

3anpononoeana peoakyisa cmammi:

«Crarts 174. [lincraBu BUHUKHEHHS FOCIOIAPCHKUX 3000B’ 13aHb

1. T'ocnogapcbki 30008’ s13aHHSI MOXKYTh BUHUKATH:

— 0e3rmocepelHbO 13 3aKOHYy ab0 IHIIOTO HOPMATHUBHO-TIPABOBOTO aKTa, III0
PEryIIo€ TOCTIOIAPCHKY MISUIBHICTS;

— 3 aKTa YOpaBJiHHS TOCIOIAPCHKOIO TISTIBHICTIO; 3 TOCIOAAPCHKOTO JOTOBOPY Ta
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IHIUX yTOJ, TepeadaYeHnX 3aKOHOM, a TaKOX 3 yroJl, He Mepen0adeHnx 3aKOHOM, ajie
TaKHX, sIK1 HOMYy HE CyTlepeyarh;

— BHACMIZIOK 3alofissHHS IIKOJAU CyO0’€KTy abo Cy0’€KTOM TOCHOJaplOBaHHS,
npuobanns abo 30epedicenHs MauHa Ccyb’€ekma  20Cno0apro8aHHs  (VHACHUKA
20CNO0APCHLKUX BIOHOCUH) 3A PAXYHOK IHUI020 20CNO0Aproou020 cyb’ekma (VuacHuKka
20CN00ApPCLKUX IOHOCUH) Oe3 00CMAMHIX HA me Ni0Cmae,

—y pe3yibTari CTBOPEHHS 00’€KTIB 1HTENEKTYaJdbHOI BJIIACHOCTI Ta 1HIIMX il
Cy0’€KTIB, a TAKOX BHACIIJIOK MOJIM, 3 SKUMH 3aKOH IIOB’SI3y€ HACTaHHS IPABOBHX
HACJIJIKIB Y cepl roCoAapIOBaHHS.

AKTyalpHICTh 3MIH Oyfla 3yMOBJIEHAa B1JIOOpaXEHHSAM CyO’€KTHOIO CKJaay
3a3HAYEHUX MPABOBIAHOCHH Ta YITKOIO MPUHAJIEKHICTIO TAKOTO BUAY 3000B’S3aHb 10
rocrofiapcbkux. UMHHA pemakiiis cTaTTi BKasyBaja Ha BIJCYTHICTh JBOX CyO’€KTiB
rOCIIO/IAPIOBAHHS YU YYACHHUKIB TOCMOJIAPCHKUX BIIHOCHH Y IaHOMY IPAaBOBIAHOIIEHHI,
10 nependavaio JBa BapiaHTH:

1) mpunbOannst abo 30epekeHHs] MaiiHa Cy0’€kTa (TOCTOJApIOBAHHA) 32 PaxXyHOK
1HIIIOT 0cOOM O€3 JOCTATHIX Ha T€E IJACTAaB;

2) npunbanas abo 30epexeHHsT MaitHa Cy0’€KTOM TOCTOJApIOBAaHHS 33 PaXyHOK
1HII01 0coOm 6e3 JocTarHix Ha Te miacTaBs [169, c. 31].

ToOTO 3akoHONaBelb BKa3yBaB, IO JIPYIOK CTOPOHOI Y TOCHOAAPCHKOMY
3000B’s13aHHI B 000X BHUMAJKaX € HEBHM3HAueHa «iHIIA 0co0a», a HE YYaCHUK
rOCMHOJAPChKUX BIAHOCHMH. 3acTOCYBaHHS TEPMIHY «IHIIAa 0co0a» BOAYa€ThCS
HEIOPEYHHUM, BPAXOBYIOUH TEPMIHOJIOTII0, 3aKpimieny B 'K Ykpainu.

BpaxoByroun 3akoHOaBY1 3MiHH, ITPOIMO3UIIIT 11010 BHECEHHS 3MIH JJO HEYMHHOTO
I'K Vkpainu, € HeIOpeYHHMMH, NIPOTE BBAXKAEMO, 110 BOHM HE BTPaTUIU CBOIO
aKTyaJbHICTh 1 HUMH MOXHa JOMOBHUTH 4. 5. cT.2 «locmomapchka issIbHICTBY
3V «I[Ipo  0CcOONMBOCTI pEryalOBaHHS JISJIBHOCTI IOPUAMYHMX OCI0  OKpeMHuX
oprasizaiiifHo-mpaBoBUX (POpM y MepexiHuii nepion Ta 00’ eAHaHb IOPUAUUYHUX OCIO».

3anpononoeana peoakyisa 4. 5. cm. 2 «l'ocnooapcvka 0ianbHICMb):

T'ocnioapcbki 30008’ 13aHHS MOXKYTh BUHUKATH:

— 6e3mocepennHbO 13 3aKOHYy a0 IHIIOTO HOPMATHUBHO-TIPABOBOTO aKTa, IO
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pErysro€e roCoAAPCHKY ISIIbHICTB;

—13 aKTa yNpaBIiHHSA TOCHOJAPCHKOIO AISUIBHICTIO; 3 JOTOBOpPY Ta IHIIHUX YTOJ,
nepeadavYeHUX 3aKOHOM, a TaKOoX 3 yroji, He IMepeadauyeHuX 3aKOHOM, ajieé TaKux, sKi
JOMyY HE Cyllepeyarsb;

— BHAC/IIOK 3alofissHHS IIKOAU CyO0’€KTy abo Cy0’€KTOM TOCHOJaplOBaHHS,
npuobanus abo 30epediceHHs MauHa —Ccy0’€kma  20CnO0AplOBaHHA  (YHUACHUKA
20CN00apCcbKUX BIOHOCUH) 34 PAXYHOK IHUL020 20CNO0apiooyoco cyb’ekma (yuacHuka
20CN00AapCoLKUX IOHOCUH) Oe3 00CMAMHIX HA me Ni0Cmae;

—y pe3yabTari CTBOPEHHS OO0 €KTIB 1HTEIEKTyaJbHOI BIACHOCTI Ta 1HIIMX i
Cy0’€KTIB, a TaKOXX BHACIIJOK TOMAIN, 3 SKUMH 3aKOH IOB’S3y€ HACTaHHS IMPABOBUX
HACHIAKIB y cdepl ToCrnoaaproBaHHs.

3a3HavyeHl 3MIHM JalOTh MOXJIMBICTH BPaxXyBaTh OCOOJMBOCTI TOCIOMAPCHKUX
3000B’s13aHb Ta c(hOPMYyBaTH JIOTIUHUM 3B’SI30K MOJIOKEHb CT. 2 3Y «IIpo ocobauBocTi
PEryiioBaHHs JIISJIBHOCTI IOPUANYHUX OCI0 OKpEMHX OpraHizaliifHO-paBoBUX (OpM Y
nepexiiHui mepiof Ta 00’€HaHb IOPUAMYHUX OCI0», OCKIIbKUA (PYHKILIOHYBaHHS Ta
B3a€MOJIisl CyO’€KTIB TOCIMOJAPIOBAHHS Ta YYAaCHUKIB TOCHOAAPCHKUX BIJTHOCHUH MpHU
3MIACHEHHST TOCIONAPCHKOT  JISTIBHOCTI 3YMOBIIOE BUHHKHEHHS TOCIOIAPCHKHUX
3000B’s13aHb. 3a3HaueHa TNIPOIO3UIlISA KOPEIIOETHCS 3 BUCHOBKAMH, HaBEJICHUMH B
nigpo3aii 1.2 nucepraiiiinoi podoTH 1MOAO0 AOLUUIBHOCTI YaCTKOBOTO Mepen0ayeHHs B
3V «lIpo 0coOnuBOCTI peryatoBaHHS AISUTBHOCTI IOPUAMYHUX OCIO  OKpeMHxX
OpraHi3aiiiHo-1paBoBuX GopM y mepexiiHui nepioq Ta 00’ €IHaHb IOPUIUIHUX OCIO»
nosioxkeHsb cT. 175 ta ct. 176 'K Ykpainu.

3MICTOM TOCHOAAPCHKOTO 3000B’A3aHHS, SIKE BUHUKAE 3 HAOYTTs Ta 30€peKECHHS
MaiiHa 0e3 BIJIOBIHOI MPaBOBOi MiJCTaBU, € MPABO YNPABHEHOI CTOPOHU (KPEIUTOpa)
BUMAaraTi TMOBEPHEHHS MaifHa, OTPUMAHOTO O€3 MiJCTaBH, 1 MOXJIMBICTH OTPUMAaHHS
KOMIIEHCAIII1 JIOXO/IIB, OTPUMAaHUX BiJ IbOro MaiiHa. 3000B’si3aHa CTOpOHa (OOPIKHUK)
Mae OOOB’S30K MOBEPHYTH MailHO, oTpuMmaHe 0e3 JIOCTaTHhOI MPaBOBOI MIJCTaBU Ta
KOMITEHCYBATH JTOXOH.

3rigno 31 ct. 1213 HK Vkpainu, HaOyBau MOBHMHEH MOBEPHYTU MOTEPILIOMY

0e3MicCTaBHO OTPMMaHe MaifHO B HOTO mepBicHOMY cTaHi [185].
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BaxxnuBo, 1m0 HaBiTh SKIIO LI€ KOHKpeTHa piy abo 3arajibHa KaTeropis MaiiHa,
OOp KHHUK BCE OJTHO 3000B’s3aHUM MOBEPHYTHU MAHO, OTpUMaHe 0€3 JOCTaTHIX MiACTaB.
SKkio 1e KOHKpeTHE MaWHO, sKe MOXKe IICyBaTHCs a0o 3HEIIHIOBATHUCA IIiJT 4ac
BUKOPHCTAHHS, MOTO TaKOX CJIJ MOBEPHYTH Ta KOMIICHCYBAaTH 30WTKH, SKIIO BOHU
BUHUKJIM Y€pE3 HEHAJIC)KHE BUKOpUCTaHH [8, . 12; 167, c. 757].

VY Bumajkax, KoJu MOBEPHEHHS MaiiHa MOTEPIIIOMY B HaTypl CTa€ HEMOXKJIUBUM,
30KpeMa uepe3 WOro 3HMINEHHS, BTPaTy, MOIIKOIKEHHS a00 MOJabIIly Iepeaady TpeTiM
ocobam, 3aKOHOM TiepeadadeHo IMpaBO KPeAUTOpa BHMAaraTd KOMIICHCAIlII0 T'POIIOBOi
BapTOCTI Takoro MaiiHa. BakmuBuM € Te, 110 BapTiCTh MailHa BU3HAYA€ThCA CTAHOM Ha
MOMEHT PO3TIISy CIIPABH B CY/I1, @ HE HA MOMEHT HOTO BHITYYCHHS UM BTPATH.

Ile nutanHs HaOyBae OCOOMMBOI aKTyaJbHOCTI B YMOBaxX BIWHM, KOJH 4epe3
aKTUBHI OONOBI Jii MaWHO CyO’€KTIB TOCIOJAPIOBAHHS YAacTO 3aJMIIAETHCS Ha
TUMYacCOBO OKYMOBAHMX, MPUDPPOHTOBUX ab0O IEOKYNOBAaHUX TEPUTOPIAX. Y MOAIOHHMX
o0CTaBHHAX BJIACHUKHU, SK MPABUJIO, HE MAIOTh MOXKJIMBOCTI 3a0€3IMeUnuTH 30€pe’KeHHS,
TPAHCIIOPTYBaHHS a00 HaJEKHE BUKOPUCTAHHS CBOTO MaifHa, 1110 CTBOPIOE MEPEAYMOBHU
n1st Oe3MiIcTaBHOTO HaOyTTs Moro iHmMMHU ocoOamu. Bhuacmigok OoioBux Aiii Ta
OKyTIaIli 3Ha4yHa YacTWHA MaiHa 3a3Ha€ (PI3MYHOTO 3HUINECHHS UM TOIIKOKCHHS. Y
Takiil cUTyalli peajlbHUN 3aXHUCT MpaB MOTEPHUIUX Cy0’ €KTIB rOCHOJAPIOBAHHS MOXE
OyTu 3a0e3MeueHul Julle MIIIXOM CTATHEHHS TPOIIOBOI KOMIICHCAIlli, 110 BIAIMOBIA€E
PUHKOBIM BapTOCTI MaliHa Ha MOMEHT PO3TIISTY CIIPABH CYJIOM.

JloriuHoro Ta oOrpyHTOoBaHOIO € nymka H. B. bepexHsk npo BakIUBICTbH
BU3HAUEHHS BapTOCTI HAOyTOro MaiiHa Ha MOMEHT PO3IISALY CyIOM CIIpPaBU MPO HOTO
noBepHeHHs [7, ¢. 178].

Bapricte 0e3mijicTaBHO OTPUMAHOrO0 MaiHa I IJIed  BIJUIKOyBaHHS
BU3HAUAETHCS HA OCHOBI MOrO PHHKOBOI BapTrocTi. SKmoO X MoBa WHae mpo
IHAMBIYyaJIbHO BHM3HAU€HE MalHO a0o0 YHIKaJIbHE MailHO, WOro BapTICTh MOXKE
BCTAaHOBUTH OIlIHOYHA eKkcriepTusa [152, ¢. 131; 167, c. 757].

[ToTpiGHO BpaxoByBaTH, IO BAPTICTh HAOYTOTO MaifHa BU3HAYAETHCS HA MOMEHT
pO3MIISIYy CHpaBH CYAOM, a HE HA MOMEHT, KOJIM OOp>KHUK OTpUMaB Iie MaiHO. Take

PILIEHHS € CTPaBEIMBUM 1 BPaXOBY€ 3aXUCT MPaB MOTEPIIIOI CTOPOHH BiJl 3HEIIHEHHS
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MaiiHa y 3B’s3Ky 3 iHQusmiero [7, ¢. 178]. Cyn moBHHEH TOCHIKyBaTH BCl 00CTaBUHU
KOHKPETHOI CrpaBu, 100 BUSHAYUTH 30UTKH 1 3aXMCTUTH MPaBa KpeauTopa.

Bignosigno go IloctanoBu KI'C BC Big 01.10.2024 p. y cnpasi Ne 916/3575/23
Cyl BKa3aB: «...pO3Mip BIAIIKOJYBaHHS BapTOCTI MailHa BU3HAYAETHCS HA MOMEHT
pO3MISiAy CyIOM CIpaBH MPO MOBEpHEHHs MaiiHa. ToOTo OepeThcs A0 yBaru pUHKOBA
BapTICTh MaifHa Ha MOMEHT IOJIaHHS TO30BY, sIKa Jajl Moxke OyTH MepenisiHyTa Ha
MOMEHT IPUUHATTS cyaoM pimenss» [102; 167, c. 757].

ToBopsiun 1po MisUTBHICTH Cy0’€KTIB TOCTOAAPIOBaHHS, BAPTO 3BEPHYTH yBary Ha
00CTaBUHHU, B SIKHUX HAaBITh PUHKOBA BapTICTh MailHa MOXke OyTH HeCIpaBeIUBOIO.

[Tignucanus  Yromu mpo acomiamiro MK YkpaiHowo, €C, €Bponeicbkum
CHIBTOBAPUCTBOM 3 aTOMHOI €HEprii Ta iXHIMH Jep)KaBaMU-UJICHAMHU CTajO BaXKJIMBUM
YHHHAKOM AaKTHBI3aIllii Ta TPUCKOPEHHS €BPOIHTErpAIliIfHUX TMpoIeciB. Y Mexax
BUKOHAHHS 3000B’sI3aHb, B3TUX Ha ceOe YKpaiHOIO 3a III€I0 YToI010, JepkKaBa, 30KpeMa,
noroaujiacs Ha IMIUIeMeHTauio noiokeHb Jupexkrusu Ne 2004/25/€C €Bponeilcbkoro
napiamenty Ta Pamm Big 21 kBitHS 2004 poky. 3a3Hadena J[UpekThBa BCTaHOBIIIOE
3arajibHi BUMOTH IIOAO TPOIEAYp IMOJAHHS 3asBM Ta BU3HAUEHHS CIIPABEUIMBOI IIIHA
MIOTTIMHAHHS, SIK1 MAIOTh OyTH peai3oBaHi MPOTATOM YOTUPHOX POKIB 3 MOMEHTY HaOpaHHS
VYronoro yuHHOCTI. Y Hil Bperyjb0BaH1 OCHOBHI aCIEeKTH 3/IMCHEHHS MTPOLICAYPH squeeze-
out (ckBiz-ayT) B mpaBi €C, sika nepeadoayae mpaBo akiioHepa, 110 BOJIOIE KOHTPOJIbHUM
MAKETOM aKIlii, BUMaraTy BiJ] MIHOPUTAPHUX aKI[IOHEPIB MPUMYCOBOTO BITUY>KEHHS iXHIX
aKIii 3a CIpaBeTMBOIO KoMMeHcarliero [ 199, c. 254].

Bianosinno, npuiiaarra 3Y «lIpo akiioHepHi TOBapUCTBa» CTAJIO MPSIMUM
HACJIKOM 3000B’s3aHb, B3ATHX YKPAiHOIO BIAMOBITHO 10 YToau mpo acoraiito 3 €C,
Ta CIPSIMOBaHE Ha aJlalTallilo HalllOHAJILHOTO 3aKOHOJ/IABCTBA JI0 HOPM 1 cTaHaapTiB €C
y cdepl KOPHOPATHBHOTO YIPABIIHHSA, B TOMY YHCII 3aKpIilJICHHS MPOIEIypU
000B’SI3KOBOTO MPOJIAXKY aKIlii Ha BUMOTY JOMIHYIOUOTO BJIaCHUKA akiii. [167, c. 757].

BC y cBoix pilieHHSX 3aifHSAB MO3UIlII0, 3T1AHO 3 SKOK y MPOIEC] 3M1MCHEHHS
MpoIeypu CKBi3-ayTy I[lHA akiliii TOBMHHAa OyTH HE JHIIEe PUHKOBOIO, a U
cinpaBemsiuBoro. Lle o3Hauae, mo il po3mip MOXKe NEPEBUIILYBATH PUHKOBY BapTICTh,

OCKIJIbKM MI€ThCS PO MPUMYCOBE BiUYKEHHSI MailHa y HOro BiacHUKa 0e3 Horo Boi
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Yl HaMipy pO3MOPSALKATUCS HHUM, IO MOTpedye OAAaTKOBOI KOMIIEHCAIllli 3a BTpary
npaBa BinacHocti [117; 167, ¢. 759].

Takum 4rHOM, SIKIIO T1J] Yac 3A1MCHEHHS MPOIEYPHU MPUMYCOBOTO BUKYITY aKIlii
(CKBi3-ayT) HamIsAI0Ba pajila HE BU3HAYWIA CIPABEUIMBOI KOMIIEHCAIlli 3a aKIii, 1110
BUKYIIOBYIOTHCSl Y MIHOPUTapHOIO aKI[IOHEpa, OCTaHHIM Ma€ MpaBO 3BEPHYTUCS 10
TOBapHUCTBA Ta/ab0 MaKOPUTAPHOIO AKI[IOHEPA 3 TTO30BOM MPO CTATHEHHS HAOyTOTO 0€3
JIOCTAaTHBOI MPaBOBOI MicTaBU (sIK Oe3MmicTaBHE 30arayeHHs) y 3B’ sI3Ky 3 HEIOILIATOIO
3a HaJICXKHI HOMY akIiii. Y TakoMy BHUIIAJIKy Cy/ IPH BHUPIIICHHI CIIOPY BUXOAUTHME 13
NPUHLIKITY CIIPaBeIJIMBOI BAPTOCTI aKIliif, a He JuIIe 3 IX OIpKOBOT 1L1HHU, sIKa B yMOBaXx
HU3BKOI JIIKBITHOCTI MOK€ OyTH HAOJIMKEHOIO 70 HYJISA, BPAaXOBYIOUM IO TPOIEaypa
squeeze-out HaJa€ BIACHUKY JOMIHYIOUOTO KOHTPOJBHOTO MAKETy aKI[ii IHCTPYyMEHT
JUIL BCTAHOBJICHHS OAHOOCIOHOTO KOHTPOJIO HaJd CHCTEMOI0 KOPIOPAaTHMBHOIO
YIOPABIIIHHS KOMITAHII.

OcoOnmuBicTIO HAOYTTS MaiiHa Cy0’€KTOM rOCHOJaprOBaHHs 0€3 JOCTATHIX MiJICTaB €
T€, MO 00 ’€KT TAKMX KOHAMKIINHUX 3000B’S3aHb HANUaCTIIIE BUKOPUCTOBYETHCS IS
MPOBA/HKEHHSI TOCHOJAPChKOI AISUTBHOCTI abo Moxe OyTh 3acoO00M BHUPOOHHUIITBA.
JloBrorpuBajie mnepeMilmeHHs ab0 JEeMOHTaX MOXKE MPU3ECTH OO0 HOro 3HEIIHEHHS,
BIJIMIOBITHO MOXKJIMBICTh TOBEPHEHHS pedl B HaTypl (aKTHUUHO ICHYE, NPOTE€ B CUITY
3a3HaYCHUX MIPUYHH HE CIIyTyBaTHME HAJIS)KHUM CIIOCOOOM BiHOBIICHHS TIOPYILICHHUX MPaB
cy0’ekta rocnopaptoBanHs. Hampuknan, y pimenHi [ocnomapceskoro cymy M. Kuea
3a3HAUYEHO: «y CHIPHUX MPABOBIIHOCHMHAX CYJI BPaxoOBYeE, LIO TYPHIKETHI CHUCTEMHU Ta
oONaJHaHHS B KOMIUICKC], SIKI BHU3HA4YEeHI I1HAWBIIYaJbHUMH, POIOBUMH O3HAKAMH,
PO3pOOISUTUCS AJIs BIANOBIa4a 3a 1HIUBIIYaIbHUM IMPOEKTOM, MalfHO YCTaTKOBYBAJIOCS
BIJIMOBIAHO JI0 BUMOT JUIS 3ai3HUYHMX CTaHIIA. BomHodac NEeMOHTaXX Ta MOBEPHEHHS
[bOT'0 MaiiHa YHEMOXKJIMBUTh OT0 BCTAHOBJICHHS 32 1HIIMM IPOEKTOM Ta BUKOPUCTAHHS 3a
NPU3HAYCHHSAM Ta MUJLSIMH, [T SIKUX BOHO 3aMOBIIIIOCH Ta po3poOisiock. Buxomsun 3
HaBEJICHOTO, CYJ BBaXkae, IO TIOBEPHEHHs MaiiHa B HaTypi M030aBUTh TO3MBaya
e(EeKTUBHOTO 3aXUCTy MOro peyoBOrO IpaBa, TOMY HAJIEKHUM CIIOCOOOM 3aXHUCTy
BiacHuka mMaiiHa (TOB «boHMeTOH») € BIIIKOyBaHHS BAPTOCTI TaKOro MaitHay [ 142].

BiamosigHo, BIAMIKOTYBaHHS BapTOCTI MaliHa Cy0’€KTa TOCIOapIOBaHHS, HAOyTOTO
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0e3 J0CTaTHIX MiJCTaB, € HE KpaiHIM CIIOCOOOM 3aXHCTY, a HAJIC)KHUM Ta CIIPABEAJIUBUM
METOJIOM BIJIIIIKOTyBaHHS Ta BITHOBJICHHS MAHOBUX IPaB MOTEPITLIOl CTOPOHHU.

CropoHna, sika HaOyna MaiiHO abo 30epera ioro y cebe 0e3 MOCTAaTHIX Ha Te
MiJCTaB, TOBUHHA KOMIIEHCYBAaTH BC1 JJOXO/H, SIKI BOHA ojiepkajia abo MOTIIa oJiep>KaTu
B1JI IIbOTO MaifHa, MOYMHAIOYM 3 MOMEHTY, KOJIM BOHA Ji3Hayiacs ad0 MoOIJa Ji3HaTHUCS
po Te, 10 BOJIOAIE ITUM MaiiHOM O€3 JI0CTaTHhOI MPaBOBOI MiJCcTaBu. B 1ieil yac BoHa
TaKOX HECE BIAMOBIIAIbHICTH 3a Oy/lb-sIKe MOTIPILIEHHS CTaHy MaiiHa.

3 iHImoro OOKy, CTOpPOHA, sika HaOyla MaifHO abo 30eperia iloro 6e3 MpaBOBOI
HiJCTaBH, Ma€ MPaBO BUMAaraTu BIAIIKOJYBaHHS HEOOXIJHUX BUTpPAT HA MaiHO 3 TOTO
4acy, KOJIM BOHA MOBHHHA OyJia TOBEPHYTH JIOXOAU. BiAmKomyBaHHS BKIIIOUAE HE JIHIIEC
BUTpAaTH Ha YTpUMaHHsA MailHa B TMEpPBICHOMY CTaHi, a W Oyab-iKl pPO3yMHI Ta
C€KOHOMIYHO OOTPYHTOBaHI BHTpATH, BKJIIOYAIOYM Ti, SKI MOKPAIIyIOTh MaiHO 1
30UIBIIYIOTH IOTO BAPTICTb.

VY Bunmaakax, kKoiu HaOyBaud Mae€ MpPaBO HAa KOMIICHCAIII0 BHUTPAT, PO3MIp
KOMITEHCaIli Moke OyTHM 3MEHIIEHUH Ha CyMy OTpUMaHuUX HaOyBaueM MalHOBHUX
nepeBar abo JOXOJy BiJl BUKOPUCTaHHS MaitHa. Taka KOMIIEHcAIlil CTOCYEThCS BCiX
BU/IIB OJICPKAHUX JTIOXO1B (BiJl peati3allii Io/iB, MPOAYKIlli TOIIO).

Y Bumaaky, KoM CyO’€KT TOCHOJApIOBaHHsS O€3MIJCTaBHO KOPHCTYBaBCS
3eMENFHOI0 JUISTHKOIO Ta OJEP)KYBaB JIOXOAM, BiH TaKOX MOBHHEH KOMIIEHCYBaTH I
JTIOXO/IM TIOTEPITLUTIA CTOPOHI.

3rigHo 31 cT. 1214 K VYkpainu, skmio rpomri Oyiau oTpuMaHi 4u 30epekeHi 0e3
JIOCTaTHBOI MPABOBOI MiJICTaBU, TO Ha HUX HAPAXOBYIOTHCS BIJCOTKH 32 KOPUCTYyBaHHS
HuMH (cT. 536). Ile monoxkeHHst € BUHATKOM 3 1. 1 cr. 1214 TIK Vkpainu. IHmumu
CJIOBaMH, KOJIM TpoIIi Oyiau OTpUMaHl 4u 30epexeHl 0e3 JAOCTaTHIX IMiJICTaB, BOHU HE
KOMIIGHCYIOTbCS JTOXOaMH, a 3aMICTh IIbOTO HApaxXxOBYIOThCS BIACOTKH—3a iX
BUKOpUCTaHH: [91, c. 281].

3ri1HO 3 MOCTAHORBOMO IJIeHyMY Buioro rocnonapcebkoro cyay Ykpainu Ne 14 Bin
17 rpynus 2013 poxy «IIpo gesiki muTaHHS TPAKTUKU 3aCTOCYBAaHHS 3aKOHOAABCTBA MPO
BI/IMOBIAAIBHICTh 32 MOPYIICHHS I'POIIOBUX 3000B’s13aHbY», BIJICOTKH, BKa3aHi B CT. 536

LK Vkpainu, € omnaror0 BUKOPUCTAHHS YYXKHX KOIITIB, BKJIIOYAIOYM Ti, SIKI OynH
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Oe3miacTaBHO onepkani abo 36epexeni [126]. [ns 3actocyBanns ct. 536 LK Ykpainu B
IPABOBUX BIJHOCHMHAX MIXK CTOPOHAaMHU MOBUHHI OyTH BHUKOHAH1 JIBI YMOBHU: HAsIBHICTb
KOPHUCTYBaHHSI YY>KUMH KOIIITAaMHU 1 BCTAHOBJICHHS PO3MIPY BIJICOTKIB JOTOBOPOM abo
YUHHUM 3aKOHOAABCTBOM [126].

VY pa3i HaOyTTs Cy0’€KTOM TOCIIOJIaPIOBAaHHS TI'POIIOBHX KOINTIB 0€3 HaJIeKHUX
MIPABOBUX TiJICTaB BUHUKAE OOOB’S30K MOBEPHEHHS IMX Haj0aHb, BOJHOYAC BIJCYTHE
paBO BUMOT'Y BUKOHAHHS NIEBHOT [Ii1 Y BIAIMOBI/Ib HA TOBEPHEH1 KOIITH (HAPUKJIIA[, IPABO
BUMaratd HaJaHHS TIOCIIYT, BUKOHaHHS poOiT Tomio). II[o0 oTpumarn kKomrieHcallio
MoTepIijia CTOPOHA, sKa BUMAarae TIIOBEPHEHHS TPOIICH, TIMOBHHHA JIOBECTH
HEeTOOPOCOBICHICTD (O€3IMTIICTaBHICTh) OIepKyBada a00 HassBHICTh PAXyHKOBO1 ITOMUJIKH.

B TMOpiBHSUIBHO-TIPABOBOMY acCIeKTi 3ayBa)XKMMO, IO 3HAYEHHS IIOMUJIKHA B
KOHJIUKI[IHHOMY 3000B’si3aHHI 3a KOPJOHOM Jemo ociabneHe. B rosmanmchkii
konudikallii 03HaKa MOMUJIKMA B3araji BUKJIIOYEHA 3 YKCJIa YMOB MO30BY IIPO 3BOPOTHE
BUTpeOyBaHHs HeHalexHoro miuarexy (ct. 6:203 IluBimbHoro koxekcy Hinepnanmais)
[211]. B Iranmii Bumora momMuiku 30epirae 3aJMINKOBE 3HAYEHHS TIIbKH B cdepi Tak
3BaHO1 «indebito soggettivo» («Ccy0’€KTUBHOI 3a00proBaHOCTI») — KOJU XTO-HEOY/b
CIUTATWB T BIUTMBOM TOMIIIKH uyxkuid Oopr (ct. 2036 LK Itamnii) [206]. B inmmux
BUMAJKaX 3TiHO 3 ITATMNCHKUM 3aKOHOAABCTBOM [IJIi 3BOPOTHOTO BUTPEOYBaHHS
MaifHa, HAJAHOTO 3a BIJICYTHOCTI MPABOBOi IiJICTaBU, MOMWJIKA HE Ma€ 3HAYEHHS,
JIOCTaTHBO JIOBECTU BIJICYTHICTH BIAMOBIMHOTO 3000B’si3aHHs. Y DpaHIii psa BIIOMHUX
HAYKOBI[IB TAKOXX BUCJIOBUJIMCS HA KOPUCTh BUKIIOUEHHS 1€ ymoBu [204, c. 496].

[TponoBxKyI0YM XapaKTEepUCTUKY 3MICTY TOCMOJAPCHKUX 3000B’A3aHb pU HAOYTTI
Cy0’€KTOM TOCHOJApIOBaHHS MaiHa Oe3 JOCTaTHIX MiJCTaB, 3ayBaXKWMO, IO 3a
CTPYKTYpOIO LHX 3000B’s3aHb, BOHM € MPOCTUMH, OCKUIbKM IPABO MOTEPHIIOTO Ha
MOBEPHEHHST OE3ITiJICTABHO OTPUMAHOTO BIAMOBIAa€ OOOB’sI3Ky HalyBada MOBEPHYTH
oesmigcraBHo HaOyte. lle TBepmkeHHs BigoOpakae mojokeHHs 1.1 cT. 1212
K Vkpainu, 3riiHO 3 sAKMM o0coba, sika oTpumana 4u 30eperyia MailiHO, SKe
HEOOIPYHTOBAaHO HAJIEKUTh 1d, MOBMHHA IOBEPHYTH MOrO MOTEpPHiTii CTOPOHI.
Cy0’eKTMBHE TpaBO IMOTEPHIJIOr0 TOJATa€ Yy MOXJIMBOCTI BHMAaraTtd IOBEPHEHHS

HaOyToro 0e3 JOCTaTHIX MiJICTaB, IO 3a0e3nedyeThcs HOpMaMmu TipaBa. [loTepminmii
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HAUIAE€THCS IPAaBOM BUMOTH, CIIPSIMOBAaHUM Ha 371MCHEHHsS] HaOyBadeM aKTUBHHUX il
JUIs TTIOBepHEHHs1 HaOyToro 0e3 mocraTHix miactaB. Cy0’ekTUBHUI 000B 30K HaOyBaya
BKJIIOYA€ HEOOX1THICTh BYMHUTU TEBHI aKTHUBHI i a00 yTpUMAaTHCS BiJ BYMHEHHS
NEBHUX [Ii, sIKI CTOCYIOThCSI MIOBEPHEHHsI HaOyToro 6e3 JOCTaTrHIX Ha Te miAcTas. B
KOHTEKCTI KOHAMKIIIMHUX 3000B’s3aHb OOOB’SI30K HalyBaya 3aBXIu Iependadae
aKTUBHI [1i 3 HOro CTOPOHM Ui TOBEpPHEHHS Oe3MiACTaBHO HAOyTOro MaiiHa,
HE3aJIeKHO B1J GOopMH LIbOTO HAOYTTS (HaOyTTs, 30eperKeHH).

MaifHoBUI XapakTep KOHIUKIIHHUX 3000B’sI3aHb YMOMKJIUBIIIOE PO3IVIS] IOTO
BUJy TOCHOAApChKUX 3000B’si3aHb AK MaiiHa, fIKe MOTPaluio B MaWHOBY cdepy
HaOyBaya uepes He3aciykeHe (110 He IPYHTYEThCSl Ha JOCTATHIN MijacTaBl) HAOyTTs abo
30epexenHs. A. O. benstHeBUY 3 1IbOTO NMHUTAHHS CIYUIHO 3ayBaXKye, 110 MaWHOBUUI
3MICT TOCHOAAPCHKUX BIJIHOCUH TIOJIATa€ B TOMY, LI0 B TMpOLEC] 3A1HCHEHHS
rOCIOAPCHKOT AISIBHOCTI BUKOPUCTOBYIOTHCSI MaTepialibHi, (DPiHAHCOBI pecypcu Ta
1HIIIe MalHO JJIs JOCSATHEHHS €KOHOMIUHMX IijieH [5, c. 97-98].

3akoHO/IaBeIlh BU3HAYAE 111 /1Bl OpMU K «HAOyTe O€3 JOCTaTHIX HA TE€ MiJICTaBy 1
«Oe3miacTaBHO HaOyTe MaiiHO». Take po3yMiHHS KOHAMKLIMHMX 3000B’s3aHb (HOpMye
MIJCTaBy IJIs BiAMEXKYBaHHS MaiiHa, Ha0yToro 6e3 JOCTaTHIX Ha T€ IMiJICTaB, BiJ MalHa,
sKe TIOBUHHO OyTH TMOBEpHYTE 3a BUMOTOIO ToTepmiioro. Hampuknazn, posmisgarodn
JIOTOBIp MOCTABKU MOXHA BUJUIUTH MamepiaivHuil 06’ €km, SIKU CTOCYEThCS MaiiHa,
10 MOCTAaBJSETHCS, 1 TPOIIOBY CyMY, sIKa CIIAYY€ThCS 3@ HBOTO, MOpUOUUHUL 00 '€Km,
KWW BKJIIOYAE 111 CTOPIH IIOJ0 Mepeaayi MaiiHa Ta CIUIaTH TPoIIeH 1 601b08uUll 00 €KT,
AKui  BigoOpakae IHIMBIAYyaJdbHY BOJIO TIOCTauyajdbHUKA 1 TOKYMIls, B MeXax
3aKOHOJABCTBA. TakoK MOXKHA BHIUIMTH 00 '€km npasa, SIKAW CKJIaJae came
0e3micTaBHO Hal0yTe MaiHO, 1 00’ckm npaséa, SIKUA NOBUHEH OYyTH IMOBEPHEHUU
MOTEPIIJIOMY B paMKax 3000B’I3aHHS.

JIJist TOBHOTO PO3YMIHHS LIMX MPAaBOBIIHOCHH BaXJIMBO PO3MISIHYTH IXHI OCHOBHI
XapaKTePUCTUKU: JBOCTOPOHHICTh, B3a€EMOOOYMOBIICHICTh, MAHHOBUHN XapakTep 1 (akT
Oe3mizcTaBHOrO HAOYTTS MaifHa.

B iHmmx kpaiHax KpiM 3MICTYy XapakTEpHHX O3HaK 3000B’s3aHb 3 HAOyTTs MailHa

0e3 [OoCTaTHIX INACTaB BHU3HAYAIOTHCS TAaKOXK OBU, Kl € OOOB’A3KOBUMH JUIS
YMOBH,
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npen’siBIeHHs 1boro mo3oBy. Hampukiman, y npaBi @paHiili po3misgaloTh Taki YMOBH
JUISL TIpel sSIBIEHHS CHOpIB IMOAO0 HAaOyTTs MaitHa O0€3 0CTaTHhOI TIJCTAaBH Y
KOMEDIIiHIN cdepi:

1. HasiBHicT, 30araueHHs OJHIET CTOPOHM 3a paxyHOK iHImIOI [66, c. 170].
30aradueHHsl pO3MISAIAETHCA JTOCUTH IIMPOKO 1 MOXKE BKJIIOYATH OTPUMAaHHS Oylb-SKOT
MaTepialibHOI BUTOJIM, SIKa Ma€ BapTiCHY OLIHKY. Hampukiazn, oTpuMaHHs KOPUCTI Yepe3
Oe3mijicTaBHE BUKOPUCTAaHHS YYKOro MaiiHa a0o HaJaHHS MOCIyr, 0e3 MpaBOBOi
nijicTaBu. [oioBHe, 11100 30UIbIICHHS MaiHA OJHIET CTOPOHU BIJAMOBIAATIO0 3MEHIICHHIO
MaifHa 1HITI01 CTOPOHHU.

2. BiacyTHicTh 3akOHHOI miacTaBu misi 30aradeHHs. [lo3oB de in rem verso
(KOHIUKIIMHUI TO30B) MOXKe OyTH Tpea’siBICHUN JIMIINE 3a BIJICYTHOCTI JOCTaTHBOI
(3akOHHOI) MiACTaBU JUIsi OTpUMaHHS KopucTi [66, c. 170]. 3okpema, SKIIO CTOpOHA
oTpuMana MaiHO 3aBASKH JOTOBOPY 3 TPETHOK CTOPOHOI ab0 Maja 3aKoHHI
3000B’s13aHHSI TIEepell L€ CTOPOHOI, TO BHUMOra MPO TOBEPHEHHS O€3IiICTaBHO
OTPUMAHOIO MaifHa MO)ke OyTH BiJIXHMJICHA.

3. CyOcuniapauii xapaktep 1mo3oBy de in rem verso. 3a3Ha4eHUN THUIT TO30BY
3aCTOCOBY€ETHCSI TUIBKM B pa3l BIJICYTHOCTI 1HIMX €(PEKTUBHUX CIOCOOIB BUPIMICHHS
NUTaHHS, HANpUKIaJ, Yepe3 I1HII TUIM MO30BiB, 10 0a3yloThCs Ha JIOroBOpax,
NOPYIICHHX BiAnoBigaya ado 3akoHi [226, c. 595-596].

VY mpagi npogiuiii KBebek B Kanasai 000B 130k KOMIIEHCYBaTH 3MEHIIIEHHSI MaiiHa
BUHHUKAE JIMIIE B TOMY BHITQJIKY, SKIIO 30aradeHHs 3ajJUIIA€ThCSd HAa MOMEHT
npen’sisnenHs Bumoru [205]. Sk 1 B mpaBi @paniii y mo3oBi mpo Oe3mijcTaBHE
30aradeHHs OOCSAT BHUMOTH BHU3HAYAE€THCS PO3MIPOM  (AKTHUYHOTO 30aradyeHHs
BIJINIOBIja4ya Ta BIAMOBIJIHUM 3MEHIICHHSIM MaiHa M0o3MBavya. 3aKOH BUMAarae OLIHIOBATH
el 00CsT Ha JIeHb MOJAaHHS BUMOTH, X04a B Pasi JOBEICHOTO 3JIOBKUBAHHS CTOPOHOIO,
saka 30araruiacsi, po3Mmip 30aradyeHHs MOXKE OI[IHIOBAaTHUCS Ha MOMEHT, KOJU IIe
30arayeHHs BUHUKJIO.

Onniero 3 TONOBHUX 0cCOOMMBOCTEM Koauikaiii IMUBUIBHOTO TIpaBa B
Hinepnangax crana JiKBiAalisi MPaBOBOTO PO3MEXKYBAHHS MIXK KOMEPILIMHUM Ta

[IMBUILHUM TIPaBOM Ta IHTErpailis OIBIIOCTI HOPM, IO PETYIIOIOTh TOCIOAAPCHKI
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MPaBOBITHOCUHU, B TOMY YHCIl 1 HaOyTTs MaifHa Oe3 JOCTaTHIX MiACTaB B €IUHUN
npaBoBuii akT. lluBinmpHuil kogexc HimepnanaiB, Mo € MiACYMKOM OararopiyHoi
KoMU(piKaIiiHOT AISUIBHOCTI, TOEAHYE HAIMpaAIIOBaHHS Ta KOHICMIN He JIMIIe
POMaHCBHKOI MPaBOBOI Tpaaullii, a 1 KOHTHHEHTAIbHOI MPABOBOi cUCTeMH B Liujiomy [40,
c. 114]. Taka curyalisi nojaiOHa 0 3aKOHOJABYMX IMIPOIIECIB B YKpaiHi B KOHTEKCTI
nepexoy 10 yYH1(pIKOBaHOI €BPONEHCHKOI MOZIEII PErYJIIOBaHHSI MAaHHOBUX BITHOCHUH.

VY Higepnangax BiIMOBIIAIbHICTh 3a Oe3mijcTaBHE HAOYTTS MaliHa BUHUKAE 3a
TaKUX YMOB:

1. HasiBHicTh 30araueHHs oJHI€l 0cOOM 3a PaxyHOK BIAMOBITHOTO 3MEHIICHHS
MaiHa 1HIIOI 0coOu. Y TOJUIaHACHKIN MPaBOBIN JTOKTPHUHI BBAXKAETHCS, IO 3arajbHHUM
KOHIUKI[IMHUNA T030B BUIPABIOBYETHCSA, KOJIM ICHYE€ NPUYMHHHN 3B’A30K MIXK
30aradeHHSM BIJMOBiAa4Ya 1 3MEHIIEHHSIM MaiHa mo3uBava. [Ipu 1bomy He MOTPIOHO
MOBOAMTH 30aradyeHHs BIANOBIJAa4a 1 BIAMNOBIOHE 3MEHIIEHHS MaliHa [O3MBaya:
JIOCTaTHHO HABECTU-(DAKT HEHAJICIKHOTO TUIATEXKY, MPEAMET SKOTO Ma€ OyTH MOBEPHEHUN
[32,c. 132].

2. IMaparpapum 2 1 3 ct. 6: 212 [uBiapHoro komekcy Hinmepmanaiz 1992 p.
pEryJrol0Th CUTYallll, TaK 3BaHOI, «3MIHU MOJOKEHH» 0Co0H, siKa 30aratunacs. 3riiHO
3 HMMU HOpMaMu, MPU PO3PAXyHKY CyMHU 30aradeHHsi, sika MiAJsArae MmoBEPHEHHIO, 10
yBaru OepyThCsl Taki CUTyallli: cyma 30aradyeHHs 3MEHIIIMIAcs yepe3 00CTaBUHHU, 1110 HE
3ajexarb BiJ 0ocoOM, ska 30ararunacs (maparpag 2) abo, KoM BOHAa Ha PO3YMHHUX
NiJCTaBax MPOTIrOM IEBHOIO 4Yacy HE IOBUHHA Oyna paxyBaTucsi 3 0OOB’S3KOM
noBepHyTH oTpumane (nmaparpad 3) [8, c. 79; 211].

3. BincyTHicTh MpaBOBOTO OOTPYHTYBAaHHS AJisi 30aradeHHs. 3TiAHO 3 3aKOHOM,
30arayeHHs HE € O€3MiJACTaBHUM, SKIIO BOHO BHHUKAE B PE3yJabTaTi BUKOHAHHS
MIPaBOBOTO aKTa, TAKOTO SIK KOHTPAKT. 3arajJbHUN MO30B MPO Oe3MmijcTaBHE 30aradyeHHs
Ha BIJIMiHY BiJ] MO30BY IIPO MOBEPHEHHS MEPEIUIaTh, He BUMAarae JOBEJCHHS HasBHOCTI
30arayeHHs BiJIMOBiAa4Ya 1 3MEHIIIEHHS MaiiHa Mo3uBayda. B pi3HUX IOPUCIUKINAX YMOBH
BIJPI3HAIOTHCSA, alie iX JOTPUMAaHHS BU3HAUa€ MOXKJIMBICTH IpeEN sSBJICHHS IMO30BY 3a
oesmiacraBHe 30aradeHHs [32, c. 132].

B Himeuunni, mo6 momaTé KOHIUKIIWHUN 1M030B, TOTPIOHO BpPaxOBYBaTH
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TaKi YMOBH:

— IpuaOaHHS MaliHa OJTHIEI0 CTOPOHOIO 3a PAXyHOK 1HINOT «BHACIIOK BUKOHAHHS
3000B’s13aHHS 1HIIIOKO 0COOO0I0Y;

— BUHUKHEHHS 30araueHHs «Oy/b-KUM 1HITUM YHHOM).

[Ipu 11bOMy OOOB’SI3KOBOIO YMOBOIO € BIJICYTHICTh IPaBOBOi TiJacTaBu (ohne
rechtlichen Grund) qyist orpumanoro 36arauenss [203].

3a rpeubkuM MpaBOM JUIS TMOAAHHA KOHAMKIIHHOTO TO030BY MOTPIOHO
BpPaxOBYBaTH Bl YMOBH:

1. HasiBHicTh Oe3mizicTaBHOTO HAOyTTs MaifHa 3a paXyHOK 1HIIOI CTOPOHH, KOJH
30araueHHs MOXKE BKJIFOUYATH OTPUMAaHHS pedl y BIACHICTh, MPUAOAHHS MpaBa BUMOTH
710 1HILIOT CTOPOHH, KOPUCTYBAHHS YY>KOIO P144I0 YU IPABOM, POOOTH a00 MOCIIYTH.

2. BiacyTHicTh MmpaBoOBOi MIACTaBU JUIsl OTPUMAHOTO, TOOTO OOCTaBMHH, AKi O
BUIPABJOBYBAJIM 3aKOHHICTh 30€pekeHHs 00’€kTa 30araueHHs 3a CTOPOHOIO [§, c. 87—
88; 216].

L{i yM0OBH MOXYTb OyTH MPABOMIPHUMH Y TPHOX BHUIIAJIKAX:

— BOJISI 0cOOH, sIKa 30araTuiacs;

— 3yCTpiuHE HAJaHHS BiJl 1HIIIOI CTOPOHU;

—3aKOH, SKHA MOXKE€ BCTAaHOBIIOBATH MPABOMIPHICTh OTPUMAHHS BHUTOIU B
MEeBHUX BUMAaJKax [222, c. 129].

[lopiBHsIbHUI aHaI3 BKa3zye Ha Te, IO Y HIMEUHKOMY 3aKOHOJABCTBI i€
3araJlbHU MPUHIUN KOHAMKIII, TOOTO TOBEpHEHHS OE3MiJICTABHO OTPUMAHOIO
30araueHHs, y TOM 4Yac K, HapUKIad, ¥ (paHIy3bKOMY 3aKOHONABCTBI JIMIIE B Pasi
MOMUJTKOBOTO  TUIATEXKY 3MIMCHIOETbCS OOMEXKEHE pEry/ItoBaHHS Oe3MiJCTaBHOTO
30araueHHs. Sk 3azHagae K. I. Hekit, ocranHii miaxig B IOPUAUYHIA JIITEpaTypl
MIJJTA€TBCS KPUTHIN 1 I KPUTHKA, OYEBUIHO, Oyla BpaxoBaHa TIPU CTBOPEHHI
JoxTpuHanpHOTrO 3paszka eBporeicbkoro moroipHoro mpasa (DCFR) [80, c.61]. V
DCFR BinoOpakeni koHAMKII 0e3 mifcTaBu (condictio sine causa). 3a3Ha4a€eThCs, IO
ocoba, sika OesmijicTaBHO 30araruiacss 3a pPaxyHOK 1HIIOT OCOOM uepe3 HEBWTITHI
HACJIIKY ISl OCTaHHBOI 3000B’s13aHA MMOBEPHYTH OTpUMaHe 30aradeHHs 11 ocobi [224].

ITonoxenns ct. VIL.-1:101 DCFR € Oinpln 3arajibHAM, HDK BIAIIOBIIHI
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MOJIOKEHHSI 1100 Oe3MmiCTaBHOrO 30arayeHHs, fAKi ICHYIOTb Y HalllOHAJIbHUX
3aKOHOJIaBCTBaxX Ookpemux eBpomneiichkux kpain. Y DCFR 6e3mnifcraBHe 30araueHHs HE
BU3HAYAEThCSA 4Ye€pe3 BIICYTHICTh MPABOBUX MIACTaB, a 3 OISy Ha HasIBHICTh
HEraTUBHUX HACHIAKIB Ui 1HIIOL ocobu [224, c.413]. o6 yHUKHYTH MOXJIMBUX
BUMAJKIB 3aHAATO MIUPOKOTO 3aCTOCYBAHHS IMpaBUJ Mpo O€3IiJICTaBHE 30arayeHHs Y
DCFR nHaBesieHO J107aTKOBI KOHKPETHI OOCTaBUHU, MPU SKUX 30arau€HHs] BBAXKA€THCS
oesmiactaBauM [8, c. 95-94]. 3okpema, ct. VII.-2:101 (1) DCFR BcTaHoBieHO, 110
30arauyeHHs BBAXKAE€ThCSI OOIPYHTOBAHUM 32 BUHSITKOM TaKMX BUIIA]IKIB:

— «the enriched person is entitled as against the disadvantaged person to the
enrichment by virtue of a contract or other juridical act, a court order or a rule of law;
or» — «koiu 0co0a, sika 30araTuiiacs, Ma€ IpaBo Ha OTPUMaHHs 30araueHHs 3a paxyHOK
MOTEPIIJIOTO Yepe3 JOTOBIp a00 IHIMUN IOPUAWNYHUN aKT, CyJOBE PO3MOPSKEHHS ab0
HOPMY TIpaBay;

— «the disadvantaged person consented freely and without error to the
disadvantage» — «sIKIO0 TOTEPIiaUN MOOpPOBIILHO 1 0€3 TMOMWJIOK TOTOAWBCS Ha
HAaCTaHHS HEBUTIAHUX HAacHiAKiB» [224, c. 413].

Kpim Toro, 30araueHHs po3misaeThCs K O€3MiICTaBHE Y TAKUX BUMAIKAX:

— KOJIM MOTEepNUIMiA caM JA0OPOBUIBHO MepeaaB MaHO 3 MEBHOK METOIO, SKa HE
Oyna 1ocsruyra, abo 3 IEBHUM OYiKyBaHHSM, SIKE HE BUIPABIAIOCS;

— SIKIIIO Ta 0c00a, sKa 30araTuiiacs, 3Hajaa ado Maja JOCTaTHI MiACTaBU BBaXKaTH,
110 OyJiM BKa3aHi LUIb 1 O41KYBaHHS;

— Ko ocoba, ska 30araruiacs, MOOPOBUILHO mMoOrofawiacs abo TOBHHHA Oylnia
IIOTOJTUTHCS 3 THM, III0 B TAKMX 00CTaBHHAX 30araueHHs Mae Oytu noBepHyte [80, ¢. 62].

Takox Oe3migcraBHUM 30aradeHHs BBaxaeThes «If the contract or other juridical
act, court order or rule of law referred to in paragraph (1)(a) is void or avoided or
otherwise rendered ineffective retrospectivelyy — «konmu joroBip a0o 1HIIMMA
IOPUIUYHUI aKT, CyI0BE pO3NOPSIKEHHS Y4 HOpMa MpaBa, Ha MiJICTaBl IKUX 0co0a, sika
30araruiacs, Maja IMpaBo Ha OTPUMaHHS 30aradeHHs, BU3HAHI HIKIEMHHUMH, CKaCOBaHi
a00 1HIIUM YMHOM BTPaTHIIM CUJTY 31 3BOPOTHIM edexTom [224, c. 413].

Cr. VII.-3:101 Bu3Hauae CyTHICTh 30aradeHHs SK IOPUIWYHO 3HAYYIIOTO (DaKTy,
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10 KOHCTATYEThCS y pasi:

a) «an increase in assets or a decrease in liabilities» — «30iIbIICHHS aKTHBIB
0coOM, 110 TPOSABISETHCA Yy 3POCTaHHI i1 JOXOMIB a00 3MEHIIEHHI po3Mipy ii
3000B’I3aHbY;

0) «receiving a service or having work done» — «oTpuMaHHsSI 0CO00I0 KOPUCTI y
BUIJISAZII HAJAHUX TOCIYr abo pe3yibTaTiB BUKOHAHUX POOIT, SIKI MalOTh €KOHOMIYHY
LIHHICTHY,

B) «use of another’s assets» — «BUKOpPUCTaHHS 0COOOI0 UYKOT0 MaifHa, 110 HaJIa€e
ilf meBH1 nepeBaru abo Buroan» [224 c. 414]. ToOto, 36araueHHs MOJsATae B OTPUMaHH1
0co0010 TMEBHUX Onar, sSIKi MOXYTh MaTH SIK MaTrepiajbHe (HANPUKIAJ, 301TBIICHHS
KaliTajiy, 3MEHLIEHHs OOproBoro Tsiraps, BHKOPUCTAaHHS BJACHOCTI), TaK 1
HEeMaTepiaibHe (CKaXIMO, OTPUMAaHHS TMOCITYyr ab00 BUKOPUCTAHHS peE3yJbTaTiB
1HTENIeKTyaIbHO1 TIpaIll).

DCFR (VII. — 4:102) takox 3a4imae CHUTYyallli, KOJIU YYaCHUKOM IIPaBOYMHY €
YIIOBHOBKEHUI TPEJCTABHUK, SIKMH OIMOCEPENKOBAHO JI€ BiJ IMEHI Ta B I1HTepecax
noBipurens. B Takomy Bumnaaky Oynb-sike 30aradeHHsi a0o MaifHOBA I1IKOJ1A, 1110 HACTAIOTh Y
JIOBIpUTENSl BHACHIJIOK BYMHEHHS TAKOTO TPAaBOYMHY a00 BHUKOHAHHS JIOTOBIPHUX
3000B’s13aHb, 110 3 HBOIO BHUIUIMBAIOTH, BBAXKAIOThCI 30aradeHHAM ab0 MaMHOBOIO
IIKOJIOK0, TIOHECEHOK CcaMuM mpeAacTtaBHUKoM [224, c¢.415]. OmnocepeaxoBane
IPENCTABHUITBO B YKPAiHCHKOMY 3aKOHONABCTBI BimoOpaxene B ¢T. 11! MutHOrO Komekcy
VYkpainu, sika BU3HA4Ya€, 110 MPEACTABHUIITBO MOXE OyTH HENpsSIMUM, TOOTO MHUTHUN
NPE/ICTAaBHUK Ji€ B IHTEpecax 0COOHU, sIKy BIH MPEACTABISIE, ajle Bl BIACHOTO iMeHi [76].
[1s HOpMa BHeceHa B MutHMit kofekc Ykpainu Ha miactaBl 3Y «lIpo BHeceHHs 3MiH A0
MuTtHOoro Komekcy YKpaiHu IIOAO IMIUIEMEHTAIlll JESKUX IOJIOKEHh MUTHOTO KOAEKCY
€C» [122]. Bomnouac BiamoBimHo a0 4.2 cT. 237 11K VYkpainu, ocoba sika gie xod 1 B
qyKMX 1HTEpecax aje BiJl BIACHOTO IMEHI — HE € MPeCTaBHUKOM [ 185].

3 omsiAy Ha 1€, BBaXAEMO, IO 3 METOI0 3aXUCTy MpaB YYACHHKIB
TOCIIOAAPCHKOTO O0OPOTY y BHIMAAKaX HEMPSMOTO MPEJACTaBHHUIITBA, JAOIUILHO BHECTU
1o LK Ykpainu criemianbHy HOpMY, siKa O 3aKpiruiroBajia Hacaiaku HaOyTTs maiiHa abo

3aIOJISIHHA IIKOJM Y BHUIMAJIKaX HEMPSIMOTO MPEACTaBHUIITBA. 3a3HAYEHI 3MIHU MOIJIH O
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0asyBarucs Ha monoxeHHsx DCFR (VIL.—4:102), BiamoBimHO A0 AKX Oyab-siKe
30arayeHHs abo mikoaa, 1o (opMaldbHO BHHHMKA€E Y MPEACTaBHHUKA, ajie (PAKTHUHO
HAJIC)KUTH JTOBIPUTEITIO, BUSHAETHCS TAKUM, 110 BUHUKJIIO Y MPEICTaBHUKA.

BnpoBamxeHHs y HalllOHAIbHE 3aKOHOJABCTBO YKPATHU MPHUHITUIIIB 1 MOJEIHHUX
HOpM, 3anpornoHoBaHuX y DCFR, € BaxiMBUM KpPOKOM Ha MNUISIXy JO IPaBOBOI
rapMmoHizamii 3 acquis communautaire, ockinbku cam DCFR cnopsmMoBanuii Ha
BIOCKOHAJICHHSI YUHHOTO €BPOINEHCHKOTO MPUBATHOTO TpaBa Ta CIYTyE OCHOBOIO JIJIS
dbopmyBaHHA MalOyTHHOTO 3akoHOAaBcTBa €C NUIIXOM CHCTEMaTH3allii 1 YiTKOTO
BUKJIQJICHHS 0230BUX MPABOBUX MPUHLHUIIB [224].

Taxox ctarts VII.-2:102 DCFR nepenbauae: «where the enriched person obtains
the enrichment as a result of the disadvantaged person performing an obligation or a
supposed obligation owed by the disadvantaged person to a third person, the enrichment
is justified if:

(a) the disadvantaged person performed freely; or

(b) the enrichment was merely the incidental result of performance
of the obligationy

—«y pa3l skumo 30araueHHs HaOyBaeTbcs 0co0o0r0 (ocoba, sika 30ararmiacs)
BHACJIIIOK BUKOHAHHS 1HIIIOI 000010 (0co0a, sika 3a3Haia 30UTKIB) 3000B’s13aHHS 200
HMOBIpHOTO 3000B’si3aHHS, sIke oco0a, 10 3a3Hajlia 30UTKIB, Ma€ Mepell TPEThOIO
0c00010, TO Take 30aradeHHsI € MPABOMIPHUM 32 YMOBH, IT10:

(a) oco0a, sika 3a3Haja 30UTKIB, 3/11MICHUIIA BUKOHAHHS TOOPOBIJILHOY; 200

(b) 30arauenns Oyno JuWile BUMAJAKOBHM HACTIKOM BUKOHAHHS 3000B’sI3aHHS
[224, c. 415].

Bapro yrtounuTH, 1mo B AaHoMy BuUMNaAKy supposed obligation crocyeTbcs
cuTyallii, Kojau 0coba MOMUIIKOBO BBaXkae cede 3000B’s13aHOI0 BUKOHATH TIEBHY Jit0 a00
CIUIaTUTU OOpT, X04a HACIIPaBl TAKOTO 3000B’sI3aHHSI HE 1ICHYE.

Sk BUJIHO 3 HABEJIEHOTO BUIIE, CXOXKI 0OCTaBUHM TepedaueHi i B YKpaiHChKOMY
3aKOHOMIABCTBI: Oe3mijcTaBHe 30araueHHs 3a BITYM3HSHOIO KOHIICTIIIEID MAa€ MICIE Y
BUMAJKaxX, KoJu HAOyTTs MaliHa BiI0Y/IOCS O€3 10CTaTHhOI IPaBOBOI MMiICTaBU a00 KOJIU

MaiiHO OyJio TiepenaHe Jis JIOCATHEHHS METH, sika He Oyna jocsrHyta. BomHouac y
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DCFR oxpeMo Harogomyerbes, o 0e3micTaBHOTO 30aradeHHs He B1I0OYBA€EThCSI, AKIIIO
NOTEPHUIMNA BUIBHO 1 HE TOMUJISIFOUMCH MTOTOJUBCS HA HACTAaHHS HEBUT1IHUX AJs cede
HachiakiB (VIL.-2:101), To6to mepenas iHIIA oco0i CBOE MaiiHO, HE Marluud HaMIpy
OTpUMAaTH KOPUCTH TS cebe.

be3ymMoBHO, BpaxoByrOUM €BpOIHTETpAlliiHI MparHeHHs YKpaiHW, I MOJO0KEHHS
DCFR wMarwTh OyTu BpaxoBaHI YKpaiHCBKMM 3aKOHOJABIIEM I Yac ajamnTarlii
BITYM3HSHOTO 3aKOHOJABCTBa N0 3akoHojgaBcTBa €C. OpHak 13 3a3HAYEHOIO BHIIIE
MO3ULIEI0 €BPOMNEHCHKOTO 3aKOHOJABIISI BaXKKO MOTOAUTHUCH, OCKUJIBKU MPABO 33 CBOIM
NPU3HAYCHHSIM TOKJIMKAaHE 3a0€3MEeYUTH CHIpPaBEIJIMBICTh, MOPAJOK 1 3aXUCT MpaB i
cB0Oox mroned. Tomy HaBiITH JOOPOBUIHHE CTBOPEHHS VISl ce0€ HECTPUSITIUBUX YMOB
HE MO)KHA BBKATH CIIPABEITUBUM.

€. O. XaputonoB Ta O.I. XapuToHOBa 3BEpTalOTh yBary Ha IIOBHY Ha3BY
[Ipoexty — «lIpunmunu, nediHimii Ta MoAeNbHI NpaBuiia mpuBarHoro mnpaBa €C».
ABTOpH CTBEPKYIOTh, IO MOPSAIOK CIIB TYT € BAKJIMBUM: Ha MEPIIOMY MICIli CTOSTh
«[Ipunmunm», mo Bka3zye Ha Te, mo IIpoekT, mepm 3a Bce, 30CepeKEHUN Ha
dbopmynOBaHHI caMe NPUHIMIIB MpUBATHOro TmpaBa. «JlediHimii» Ta «MoOaeIbHI
MpaBujiay € MOXITHUMH BiJl IIUX MPUHIIMIIB Ta CIYXKaTh JUIs iX KoHKpeTu3aiii. OTxe,
[Ipoekt He € 30ipKOI0 TOTOBUX 3aKOHIB, a IIBUAIIE HAYKOBO-NIPUKIIAJHUM
JTOCTIJDKEHHSAM, SIK€ TIPOMOHYE TOPIBHSJIBHUM aHai i3 Ta MOXJIIMBI BaplaHTH
pEryIIIOBaHHS MIPUBATHO-TIPaBOBUX BigHOCHH [181, c. 40—41].

Takum umHOM, 3a pe3ylbTaTaMH JOCTIPKEHHSIM BHCYBAEThCA Te€3a, IO 3MICT
3000B’s13aHb 3 HAOYTTA MaiiHa Cy0’ €KTOM TOCHONApIOBaHHS 0€3 TOCTaTHIX MiJCTaB BKIIIOYAE
TaKl €JIEeMEHTU: Cy0’€KTH, 00’€KT, Cy0 €KTHUBHE IPaBO MOTEPILION0 BUMaraTtd MOBEPHEHHS
0e3MICTABHOI MaWHOBOI BUTOAM Ta IOPUAMYHHUN OOOB’S30K OOpYKHHMKA TMOBEPHYTU
0e3micTaBHy MaitHOBY BUTOy. TakoX BayKJIMBO BPaXOBYBaTH O3HAKH 3000B’s3aHb 3 HAOYTTS
MaitHa 0e3 JOCTaTHIX IMiICTaB, BKJIFOYAOUM JIBOCTOPOHHICTD, B3a€MO3AJICKHICTh, MaHHOBUI
XapakTep, HAsIBHICTb (hakTy O€3MiICTaBHOrO HAOYTTs (MpuaAOaHHs YK 30epeKeHHs) MaiiHa Ta
BIZICYTHICTb JIOCTaTHBOI IMIFICTaBH JIT HAOYTTs MaliHa.

BcranoBiieHo, 110 TpW CTSATHEHHI BapTOCTI OE€3MiJCTaBHO Ha0yTOro MaiiHa

(HemoruIaTi KOJIUITHBOMY MIHOPHUTApHOMY akIIOHEpY) IiJl 4Yac MPUMYCOBOTO BUKYITY
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aKIid, BU3HAUYAJbHUM KPHUTEPIEM [JIsl BCTAHOBJCHHS BAapTOCTI € HE HOMIHAJIbHA YU
puHkoBa (Oip>koBa) IIiHa akimii, a iX copaBennauBa BapTicTh. lle oOymoBiIeHO
HEOOXIJTHICTIO 3aXHUCTy MpaB MIHOPUTApPHOTO AakIlioHepa, KU HE MaB MOXKJIMBOCTI
BIUIMHYTH Ha BHU3HAYEHHs I[IHM BUKYILY, Ta TapaHTy€e KOMIICHCAI[il0, IO BioOpaxae
pealibHy €KOHOMIYHY I[IHHICTh aKIliii, 0€3B1ITHOCHO JI0 iX O1p’KOBOI JIKBITHOCTI.

BiamikonyBanHs BapTOCTi MaiiHa, HaOyTOro cy0’€KTOM rocnojaproBaHHs 0e3
JIOCTATHIX MPABOBUX IIIJICTaB, PO3MISAAETHCA HE SK BUHIATKOBUHM 3aci0 3axHCTy, a fK
OOTPpYHTOBaHUM Ta CIPaBEIJIMBUM MEXaHI3M BIJIIKOJYBaHHS 30UTKIB 1 MOHOBJICHHS
MaifHOBHX IPaB CTOPOHH, SIKa 3a3Hasia BTpAT O0€3 T0CTaTHIX Ha Te MiJCTaB.

[IpoBeneHoO AOCHIKEHHSI PETyaloBaHHS 3000B’s3aHHsA 3 HAOyTTa MaifHa 0e3
JIOCTATHIX MiJICTaB B €EBPONEHCHKUX KpaiHaX Ta BCTAHOBJICHO MOJIIOHICTh 3aKOHOIABYUX
mpoiieciB B YKpaiHi 10 €Bponeichkux, a came ckacyBanHsa ['K Ykpainu ta mepexin mno
yH1(h1IKOBaHOT MOJIEN1 pETyIIOBaHHS MAHOBHUX B1IHOCHH.

3po0iieHO BUCHOBOK I110/I0 TepcnekTuB BHeceHHs 3MiH A0 LK Ykpainu, ski
CTOCYIOTBCSI peryiioBaHHsA 30aradeHHs a0o0 3amofmisiHHS IIKOAM B  KOHTEKCTI
omocepeakoBaHoro mpeactaBHuiTBa. [li 3MiHM BpaxoByroTh mnojoxkeHHss DCFR Ta
JIOCBIJlT BHECEHHS BIAMOBIIHMX HOPM J0 MUTHOTO Kojekcy Ykpainu. ImmiemenTtaris
OPUHIMIIB Ta MOAEIbHUX HOpM, 3amnpornoHoBanux y DCFR, y HauioHamgbHe
3aKOHOJABCTBO YKpPaiHU € BAXJIMBUM KPOKOM Yy IPOIIECi MPaBOBOI rapMOHi3allii 3 acquis
communautaire, MO0 CHOpPUITHME 30JMKEHHIO YKPaiHCHKOTO 3aKOHOJABCTBAa 3

€Bp0H€I>iCBKPIMPI cTanaapTaMu.

2.2 ®akTuuHUM CKIaJ 3000B’13aHb TPU HAOYTTI MaiiHa 0e3 JOCTaTHIX MiACTaB

VY migpo3mim 2.1 aucepTamiiiHOrO JTOCIIIKEHHS OOTOBOPIOBAJIOCS ITOJIOKEHHS
Ipo Te, IK BUHUKAIOTh 3000B’SI3aHHS B pa3i OTpUMAaHHS MaiiHa 0e3 HaJeXHUX I1JCTaB.
[IpomoBxyroun 10 TEeMy, BYEHI BKa3ylOTh Ha JIBA OCHOBHUX AacCHeKTH, SKI €
HEOOXITHUMHU 1 JOCTAaTHIMHU JUIsi TakuxX 3000B’s3aHb. [lepiinii acmekT CTOCYEThCS
MOHATTS  «30aradeHHs», «HAOyTTs MalHa», a JpPyruid pO3KpUBAE  TIOHATTS

«Oe3miACTaBHICTEY. Y IOPUAMYHIN JiTepaTypl Il aCTEeKTH 1HOJI HAa3WBAIOTh YMOBAMU
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BUHHUKHEHHS 3000B’s3aHb B pasi OesmigcraBHOrOo HAOyTTs MaiinHa [39, ¢. 11-12]. Onnax
Jesiki HaykoBI, 30kpeMa [. M. [oHuapoB, BBaXkaroTh, 110 TEPMIH «YMOBH» HE JIOCUTh
TOYHUM, OCKIJIBKM YMOBHU BKa3ylOTh Ha (DaKTOPH, IKi CHPUSIIOTh BUHUKHEHHIO MEBHOI
noaii. B KOHTEKCTi, SKHII BHUKOPHUCTOBYETHCS Yy 3aKOHOJABCTBI, Il acClEKTH He
IPU3BOAATH 10 O€3MiICTaBHOTO HAOYTTs MaiiHa, ajie € CyTTEBUMHU XapaKTEPUCTHUKAMU
3000B’s13aHb. ToMy, MOXJIMBO, OUIBIII KOPEKTHO HA3UBATH iX O3HaKaMu a00 (aKTUYHUM
CKJIaJIoM 3000B’s3aHb [32, c.48]. 3 Ti€l )X NPUYMHU HEKOPEKTHO BHKOPHCTOBYBATH
TEPMIH «IIIJICTaBU 3000B’s3aHb y 3B 3Ky 3 HAOyTTsAIM, 30epexeHHsAM MaiiHa 0e3
JIOCTATHBOI MPABOBOI MMIJICTABW», IKHUI 3yCTpiUua€eThCsl B HAYKOBIH siTeparypi [8, c. 28].

[Toromxkytounch 13 aymkor I. M. ToHuapoBa, MpomoHyeEMO B I[bOMY ITIAPO3ILTI
BUKOPHCTOBYBaTH TEPMIH «(PaKTUUHHUI CKJaj] 3000B’si3aHb Npu HAOYTTI MaifHa Oe3
JIOCTaTHIX TIJCTaB» 3aMiCTh TEPMIHIB «yMOBH JJisi BUHUKHEHHS 3000B’s3aHb B pasi
0e3MmiCTaBHOTO HAOyTTs MailHa» Ta «IiJCTaBU 3000B’s3aHb Yy 3B’A3KYy 3 HAOYTTSM,
30epeKeHHsIM MaliHa 0e3 I0CTaTHhO1 MpaBoBoi mijacTasu» [172, c. 109].

C. A. 3aroponHiii 10 (akTUYHOTO CKJIaxy 3000B’s3aHb Nnpu HaOyTTI MaiiHa Oe3
JIOCTATHIX IIJICTaB BKJIIOYMB TakKi IOpUAWYHI (aKkTU: «BUOYTTS MaiHa 13 BOJOIIHHS
nocTpaxnamoro (kpeauTtopa); HaOyTTss abo 30epekeHHs MaiHa OOPKHHUKOM
(HabyBauem); BIACYTHICTh IPaBOBOi MiACTaBU i HaOyTTss abo 30epekeHHsI MaiHa
HaOyBaueM; MPUYMHHHUKA 3B 30K MDK 30UIbIICHHSM MaiHa HalyBaya 1 BIJIMOBIIHOIO
BTPATOIO MaliHa nmocTpaxaanoro» [53, c. 50].

Hartomicts 1. B. €Epumenko 3a3Hauana, mo npu HaOyTTI MaiiHa 0e3 JOCTaTHIX
nifcTaB 3000B’s13aHHSI BUHUKAIOTh 32 HABHOCTI TPhOX YMOB: «HAOyTTs 00 30epeKeHHs
MaiiHa, HaOyTTs a0o 30epeXeHHs 3a PaxyHOK 1HIIOI OCOOM 1 BIJCYTHICTH MPABOBOI
MiJICTaBy U151 HAOYTTs a00 30epeskeHHs MaitHay [50, c. 207].

OTxe, B HayKOBIM JOKTPUHI MOYKHA BHOKPEMHTH Pi3HI MAXOAH A0 (PaKTUIHOTO
CKJIaly 3000B’si3aHb NpW HAOyTTI MaiiHa 0Oe3 JOCTaTHIX MiACTaB, MPOTE HE3MIHHUM
3QIMIIAIOTHCS JIBl CKJIQJIOBI: «HAOYTTS MaifHa» Ta «BIJICYTHICTh MPaBOBOI ITIJICTaBW».
Bynyuu B3aeMonoB’si3aHUMHU, BOHU HE MPU3BOJAATH 1O BAHUKHEHHS 3000B’s13aHHS Y pa3i
HASBHOCTI JIHIIE SIKOICH OJHI€T 0OCTaBHUHMU.

Habytts MaiiHa cy0’e€kTOM rocrofaproBaHHs Oe€3 JIOCTAaTHIX IiJCTaB MOXe OyTH
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pe3yIIbTaToOM il TOTEpIIIoro, 30ara4eHoro, 000X CTOPiH, TPEThOI OCOOM Ta BHHHUKATH 3
nofiii, He moB’si3aHOi 3 Oyme-umero Bonero [9, c¢. 139; 172, c. 109]. Hanpuknan, xomu
HiANPUEMELb TTOMUJIKOBO MEPEPAXOBY€E KOILTH HE KOHTPAreHTY 3a JOTOBOPOM, a 1HIIOMY
Cy0’€KTYy TOCTIOAAPIOBAHHS, SIKMI HE Ma€ >KOTHUX MPABOBITHOCHH 3 MOTEPILUTUM, a00 KON
IPUEMCTBO OyJI0 eBaKylHOBaHE 4yepe3 BIMCHKOBI JIii, MPOTE HOr0 BUPOOHUYI MOTYKHOCTI
BUKOPUCTOBYIOTBCSI ~ CTOPOHHIMHM ~ Cy0’€KTaMu  TocrojiaproBaHHsA. Taki  cuTyarii
MATBEPIIKYIOTh, 10 OE3MiICTaBHE 30aradeHHs MOXe OyTH PE3yJIbTaToOM JIild Pi3HUX 0C10 Ta
HaBITh TMOJIM, 1110 0COOIMBO aKTyaJhbHO B CY4aCHMX YMOBAaX BIMHU, HANpUKIIAMI, Iij 4yac
00ioBUX il YHACNJAOK PAaKETHOTO OOCTPULY TMOIIKOMKEHO CKJIAJIChKEe MPUMIIICHHS, 1€
30epirajiocsi MaiiHO opeHmaps (oOmamHaHHS, CHpPOBMHA Tomio). YactuHa MaiiHa
3aJTUIIIIIACS HEYIIIKO/KEHO, OJ[HAK Y MPOIleC] JIKBIJAIi HACTIAKIB aTaku W eBaKyarlli,
Ky OpTaHi30BYBaJM TPETI 0coOW (HAmpUKIaJ, BIMCHKOBI a0 PATYBAJIBHUKH), 1€ MAWHO
Oyl0 TIOMHJIKOBO BHBE3€HO JI0 IHIIOTO CKJIaay, IO HAJIEXHUTh OpEHIOoAaBIllo. B
TIOJIAJTBITIOMY OPEH/I0NIAaBEIlh, HE YCBIJOMITFOIOUHN TTOXOKEHHS MaiiHa, PO3IIOPSIUBCS HUM
SK BJIACHUM 1 peanizyBaB ioro. Takum unHOM, HaOyTTs MaifHa BiAOynocs 0e3 JT0CTaTHIX
MIPABOBUX M1/ICTaB 1 HE3AJIEKHO BiJ] BOMI SIK OPEHAAPs, TaK 1 OPEHI0aBIIS.

HesBakatounn Ha pi3HI MIAXOAM 10 BH3HAYCHHS (DAKTUYHOTO CKJIQAy ITUX
3000B’s13aHb, BAXXJIMBO BPaxOBYBaTH, IO IS iX BUHHUKHEHHS HEOOX1THO, 100 MaiHO
Oysi0 HaOyTe OJIHIEI0 CTOPOHOIO 3a PaxyHOK iHIIOI. [0J0OBHUM (akTopoM TyT € came
HaOyTTs MaiiHa cy0’ekTa a0o cy0’€KTOM rocCroiaplOBaHHs 3a PaxXyHOK 1HIIOI ocobu 6e3
JIOCTATHIX Ha T€ I1JCTAaB.

[Toromxyemocy 13 1. E. bepectoBoro, ska BBaxkae, MO «y KOHIUKIIIHHUX
3000B’s13aHHAX BiAOYBAa€ThCS BUHUKHEHHS INKOAM Y BHUDIAAI 3MEHIIEHHS abo He
30UIBbIICHHST MaliHa Yy 1HIIOT 0cO0HM (MOTEPMHiIOoro) Ta OOYMOBIICHICTh 301JIbIIEHHS a00
30epekeHHsT MailHa Ha CTOpPOHI HalyBaua IUISIXOM 3MEHILIEHHS abo BIJCYTHOCTI
30UIBIIIEHHST HA CTOPOHI MmoTepmiioro» [12, c. 24].

BignosigHo, 11 306araueHHst HaOyBaua Ba)JIMBO, 1100 1HIIIA CTOpOHA (ITOTepIijia)
BTparwia maitHo. [le o3Hadae, mo HAOyTTS MaifHa OJHIE€I0 0CO0O0I0 3a PaXyHOK IHIIOT
MPU3BOJIUTH 110 301IbIIICHHS MaiiHa OJHIET CTOPOHU 1 OAHOYACHO J0 3MEHIIICHHS MaiiHa

iHmoi croponu. [Iporec HaOyTTa MaiiHa mependadae 3HAYHUNW TPHUPICT 1 MIABUIICHHS
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fioro BapTocTi 6€3 BIAMOBIIHUX BUTpaT HaOyBauda. [Ipu npomy Taki 0OCTaBUHH, K BUHA,
3aJIMIIAIOTBECS 11032 MEKaMH 00’ €KTHBHOTO CTaBJICHHS JO dil 4d  Oe3qisIbHOCTI
CTOPOHH Y IIbOMY KOHTEKCTI.

3a3HaueHe Bule miaTBepKye i mpaktuka BC y ckiani konerii cygaiB [lepmroi
cynoBoi nanaru Kacarifinoro nuBiasHoro cyny (nam — KL C). 5 kBitas 2023 poky BC y
cxiani cynaiB Ilepioi cynoBoi manaru KI[C BupimuB cripaBy mo3uBaya, sSIKHMil BOJIOJIIE
3eMeNbHOI  AUIsHKOl. [lo3uBau BuMmaraB Big ToBapuctBa 3  OOMEKEHOIO
BianoBiganeHIcTIO (TOB) KommeHcalliio 3a HE3aKOHHE BUKOPHUCTAHHS II1€i 3eMEJIbHOL
TUISHKA ~ 4Yepe3 HEMIMCHICTh JOJAaTKOBOi YroAW JIO JOTOBOPY OPEHIM  3eMIll
(HemiamuMCcaHHS JOTOBOPY Ta HEBHECEHHsI TpOMOBUX KOMTIB 3a Hel). Cym mepioi
1HCTAaHIIIi BIIXWUJIUB MO30B, apTyMEHTYIOUHM TUM, 1110 JAOJaTKOBa yroja (hakTUIHO 1CHYE,
OCKITbKM He Oyja cKacoBaHa Yy CyIAOBOMY IMOpSJIKY, a, OTXKE, BCTaHOBIIOBaja
NPaBOBIJHOCUHH, 1110 BUKIIIOUae 3actocyBaHHs cT. 1212 1K Vkpainu. AnensiuiiHuii cyj
3MIHUB MiICTaBU JJIs BIAXWICHHS M0O30BY, CTBEPXKYIOUH, [0 BKa3aHWW MPABOYUH CIIi]T
BBa)KaTH HEBUKOHAHUM. [licisi BCTAaHOBICHHS BiJCYTHOCTI JOTOBIPHHMX BITHOCHH MIXK
CTOpOHaMHU, anessUiiHuNA Cy/l BIIMOBUB MO3MBavYy Yy BUMO31 KOMIIEHCAIlli 32 HE3aKOHHE
BUKOPUCTAHHS 3€MENbHOI JAUISHKM dYepe3 BIJICYTHICTh HAJEKHUX Ta JOMYCTUMHUX
nokasiB. [lo3uBau He JOBIB 3a JOMOMOTOO BIAMOBIIHUX 1 MPUMHATHUX JOKa3iB T€, 10
BIJIMOBIJIa4  (PAKTUYHO BUKOPUCTOBYBAB 3€MEJIbHY JUISIHKY JJIi BUPOLLYBAHHS
CLITbCHKOTOCTIOIAPCHKUX KYABTYP Y CIIPHUN MEPIOJ, 1 HE MIATBEPAUB 00CAT (haKTHUHOTO
JIOXOJTy, Oofep>kaHoro BiamoBimadeM. Ilicis anamizy kacarliiiHoi ckapru mnosuBada, BC
NPUIIIOB 0 BUCHOBKY, IO «()aKTUYHUI KOPUCTYyBad 3€MEIbHOI TUISHKH, KU 0e3
HAJI)KHOI 3aKOHHOI MIJCTaBU yTPUMYBaB y ceOe rpoll, siKi MOBUHEH OyB CIUIaTUTH
BJIACHUKOBI 3a KOPUCTYBAaHHS HE, 3000B’SI3aHUI TOBEPHYTH LI TPOILIl BIACHUKY
3eMeJIbHOI TUISHKHU Ha TiacTaBi mookeds 4. 1 cT. 1212 1K Vkpaiam» [113].

Taxuii opuanyHUil BUCHOBOK BUKJafeHui y pimennsx BIT BC Bix 23.05.2018 p.
y copaBi Ne 629/4628/16-11 [98] Ta Bix 20.09.2018 p. y cmpasi Ne 925/230/17 [96], Ha
SIK1 3asIBHUK [MOCUJIAE€THCS y CBOTH KacaliitHii ckap3i.

[Tonoxennst 4. 1 ct. 1212 K Ykpainu oOMexye BHUKOPUCTAHHSA CYOIHCTUTYTY

HaOyTTs MaiiHa 06€3 TOCTaTHHOT MPABOBOI MIJICTABH B JIOTOBIPHUX BIIHOCHHAX. 3T1IHO 3
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II€I0 CTAaTTeI0 OTpUMaHa OIHIEI0 31 CTOPIH Yy 3000B’s3aHHI BUTOAa IMOBHUHHA OyTH
MOBEpHEHA 1HIIIH CTOPOHI TUIBKH y pa3l HASBHOCTI 03HAKU O€3IiICTAaBHOTO OTPUMaHHS
miei Buronu. OTke, 000B’A30K HaOyBaya MOJIArae y MOBEPHEHHI MOTEPIJIOMYy MaiiHa,
sIKe BIH OTpUMaB 0e3 MijcTaBy, a00 B KOMIIEHCAIlli BApTOCTI LIbOTO MaifHa.

VY wmil cmpaBi mo3uBay BHMAara€ KOMIIEHCAIlli BTpaTH JOXOJy 3a HE3aKOHHE
KOPUCTYBaHHSI 3€MEIHHOI0 MUISHKOIO, sIKa HAJICKUTh HOMYy Ha MpaBax BIACHOCTI,
nporsirom nepiony 3 2016 mo 2019 pik. Otxe, 1i CynoBl BIJHOCHHH CTOCYIOTHCS
HE3aKOHHOTO KOPHCTYBaHHS 3€MEJbHOIO AUISIHKOIO Ta HECIJIATH JO0XOMIB Ha KOPUCTh
BJIACHUKA 3€MEJIbHOI JUISTHKU. 32 CBOIO CYTHICTIO BOHH € KOHIUKI[IHHUMU.

JIJist KOHIUKIIHHUX 3000B’s13aHb JIOKa3yBaHHS BUHU 0COOM HEOOOB’S3KOBE 1, IO
HaliBaxymBile, ¢akt Oe3micTaBHOTO HaOyTTs (abo 30epekeHHs) MaliHa OJHIEI0
0Cco0010 Ha MIKOAY 1HIIOI ocobu mpsiMo BimoOpaxeHuit B cT. 1212—-1214 [IK Vkpainu.
OT1xe, B 3000B’43aHHSX 13 0€3MiACTaBHOTO 30araueHHs iICHye 00 €KTUBHUN NMPUYUHHUN
3B’SI30K MK HAOyTTsIM MaiiHa HaOyBaueM 1 BTParol0 MailHa MOTEPIUIO CTOPOHOIO.
Came 11ei1 3B’5130K € (pakTOpOM BUHHKHEHHS 3000B’s13aHHs. BpaxoByrouu 11e, BaXKJIMBUM
I €PEKTUBHOTO 3aCTOCYBAaHHS HOPM, IIO PETYJIIOITh KOHIUKIIIHHI 3000B’sI3aHHS €
PO3YMIHHSI BCiX CKJIQJIOBUX TaKUX 3000B’SI3aHb.

Takum yrHOM, (haKTHUYHI CKJIaJIOB1 3000B’si3aHb BKJIIOYAIOTh OTPUMAHHS OJHIEIO
CTOPOHOIO MaiHOBOI BHMIOJM 32 PaxyHOK IHILIOI CTOPOHU Ta BIJCYTHICTh IMPABOBOI
niacTaBu s 1poro. OTpUMaHHS MalHOBOI BHTOJU OJHIEI0 CTOPOHOIO 3a PaxyHOK
1HIIO1 — 1€ 301IBIIEHHS] MAaHHOBUX 3000B’A3aHb 32 paXyHOK 3MEHILIEHHS MailHOBUX OJsar
iHImoi cTopoHu. BaxknmuBo, mo0 11e 30uIblIeHHS Oya0 peanbHUM, TOOTO (PaKTUIHUM
30UTBIIIEHHSIM MaHOBO1 BapTOCTI HAa OOIll OTpMMYyBauda. Y MPOTUIICKHOMY BHUIIAJIKy HE
Oyne miaTBep KeHuid pakt 30aradeHHs 0e3 noctarHboi mijctasu [172, ¢. 110].

BaxxnuBuM € Takok MUTaHHS, IO CTOCYETHCS MPaBa BIACHOCTI HA MalHO, a caMme
BUHHMKHEHHSI TMpaBa BIIACHOCTI y Cy0’€KTa TOCIOJApIOBaHHS, 1110 HAaOyB MailiHO 0Oe3
JIOCTaTHBOI MiJcTaBu. 3 1poro npuBoay l. B. PomaHchka Harosoimye, mo «Ha MalHO,
I0JI0 SIKOTO BUHUKA€E KOHIMKIIIMHE 3000B’13aHHS, HE MOXKE BUHUKATH IIPaBO BJIACHOCTI,
AK 1 HE MOX€ BHUHHMKHYTH Oylb-siKe 1HIIE pedoBe mpaBo» [152, c. 175]. Takuii miaxin

BIJINIOBIJIa€ MIMCHOCTI, a/pKe HaBITh y BUMAJKY, KOJW MAWHO TMEPEHIUIO BiJ] OJTHOTO
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Cy0’€KTa TOCIONApIOBaHHS 0 IHIIOTO IMPaBO BIACHOCTI 3aJMILAETHCS Y 3aKOHHOTO
BOJIOZUIBIIS — moTepmiyioro. Lle oOrpyHTOBYeThCs THM, 10 HalyBau, Xo4ya M ONEpIKYyeE
MaiiHO, HE Ma€ 3aKOHHOT MOXJIMBOCTI PO3MOpsKaTHCS HUM. BaxxiauBo, 1o mepexin
npaBa BJIACHOCTi, TOOTO HAJEKHUN 1 3aKOHHHM, MOXKJIMBHUH JIMIIE 32 YMOBU HasBHOCTI
HaJIe)KHOT ITPABOBOI IT1/ICTaBH.

[epexin maiiHa nependayae BOJOAIHHA piydro, TOOTO (hi3uuHE nepeOyBaHHs MaiiHa
y 30arayeHoi ctopoHH 3000B’s13aHHs1. Sk 3a3HauaB C. beemnry, nocunatouncs Ha @. Ckpieuy,
«CYTTEBOIO € 3araJbHOBM3HAHA 17es, IO ocoba Moxke mnepedyBard y (GaKTUYHUX
BIJHOCHHAX 13 piuyio, HE OyIy4yd NMpH LIOMY BJIACHUKOM a00 HOCIEM pPEUOBOIO IpaBa.
[Hakme kaxyuu, (pakTHUHE BOJIOAIHHS MOXKe OyTH BiIMexoBaHe Bif mpasa. KOpunnunoro
MOBOIO «BOJIOJIITW» HE O3Hauae «OyTH BIacHUKOM». [4, ¢. 199]. Takum yrHOM, MarOTh Ha
yBa31 (pakTUYHE BOJIOIIHHS PIUUI0 HE3AJICKHO BiJ] HASSBHOCTI TIPABOBOT ITiICTABH.

Takox moTpiOHO BpaxoByBaTH, 110 OE3MiJCTaBHE 30arau€HHs MOXK€ BUHUKHYTH
HaBITh TPU HAABHOCTI MPABOBOi MIACTaBHU, SKa B IMOJAJBIIOMY MOXKE BIJIMACTH.
Hampuknaz, 1ie Moke ctaTucs pu po3ipBaHH1 JOTOBOPY ab0 CKacyBaHHI PIllIEHHS CYILY,
SKe nependadasio BUILIATY pIYHUX JUBIACHAIB. YCI 111 aCTIeKTH BU3HAYAIOTh (PAKTUUHUM
ckJag HaOyTTa MaifHa 0e3 TOCTaTHIX Ha T MIJACTaB 1 YUHHUKH JIJIS1 HOTO BUHUKHEHHS.

VY xoni anamizy (akTUYHOTO CKjiaAy HaOyTTs MaiiHa Oe3 JOCTaTHbOI MiJACTaBU
JOIIIJILHO AaKIEHTYyBaTH yBary caMe€ Ha HOro KJIIOYOBOMY €JIEMEHTI — «BIJICYTHOCTI
JIOCTaTHBOI TIPABOBOi TIACTaBW». Y Teopii TmpaBa 1€l KOMIIOHEHT HEpPiJIKO
IHTEPNPETYETbCS. Kpi3b MPU3MY MOHSATTS HPOTUIPABHOCTI MOBEAIHKK 30aradyeHoi
CTOPOHHM, OCKIJIBKH Jii HalpaBjieHl MPOTH TMpaBa YA BYMHEHI 3 TOPYIICHHSM IIpaBa,
MOPOIKYIOThH PE3YIbTaT, 0 HE Ma€ i COO0I0 TPABOBOTO MIATIPYHTSI.

BianoinHo 1o HopMmu, 3akpimieHoi y ct. 1212 K Vkpainu, xogHa ocoba He
MOke HaOyBaTu MaiHO 3a paxyHOK 1HINOI 0e3 3aKOHHOI ab0 JOTOBIpHOI mijcTaBu. Taka
O€3MiICTaBHICTh HaJaHHA abo oOjep)kaHHS MalHa poOUTh WOro 00’€KTUBHO
HEMpaBOMIpHUM. Y 3B’S3Ky 3 UM, NPOTUIPABHA TMOBEAIHKA HE HAJEXKHUTh aHl J10
000B’SI3KOBUX, aHI JI0 TUMOBHX YMOB BUHUKHEHHsS 3000B’si3aHHS 3 OE€3ITiICTABHOTO
30araueHHs. [IpoTurnpaBHiCTh NPOSIBISIETHCS BXKE Y caMoMy (DaKTi MOPYILIEHHS MaiiHOBOT

chepu TMOTEPIIOI CTOPOHU, HE3aJEKHO BIiJ HASBHOCTI BUHHM YH MPOTUIIPABHOI
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MOBEAIHKM 0co0H, sika omepxana maitHo [71, c. 31].

Hoktpuna venire contra factum proprium (3a00pOHU CyNEpEdIMBOI MOBEIIHKH)
3aCHOBaHa Ha PUMCHKINA MakcuMi «non concedit venire contra factum proprium» (HIXTO HE
MOXKE JIIATH BCyTIepey CBOil momnepeanii moseminiil). OCHOBOIO 1€l TOKTPUHU € TTPUHITUTT
JT00pPOCOBICHOCTI. 30KpeMa, JTOOPOCOBICHOCTI Ta YECHINA JAUIOBIH MPaKTHUINl CYNEpEeUUTh
MOBE[IHKA, 5IKA HE Y3TOIKYEThCS 3 TIOMEPEAHIMH 3asBaMH UM JIsIMM CTOPOHU, SIKIIO 1HINA
CTOpOHA, A1F04M cO01 Ha LIKOY, OOTPYHTOBAaHO MOKJIa1anacs Ha Hux [38, c. 7].

OTXe, TpPOTUIIPABHICTh Ma€ 00’ €KTUBHMM XapaKTep 1 BU3HAYAETHCS BIJMOBIIHO
JI0 YUHHOTO 3aKOHO/IaBCTBA Ha KOHKPETHUN MOMEHT. CIpsSIMOBAHICTb il Ta CTaBICHHS
KOHKPETHOI 0COOM 10 BIACHUX i a0o0 il iHIUX 0C10 € cy0’ eKTUBHUM (DaKTOpOM, 1110
CTOCYETBCSI HEJOOPOCOBICHOCTI, SIKa TOBUHHA OI[IHIOBATCh Y B3a€MO3B’SI3KY 3 MOHATTIM
«TPOTHUMPABHICTE». He BCl BUECHI MOTPUMYIOTHCS III€i TOYKH 30Dy, ICHYIOTH pPi3HI
HIIX0U 10 00 €KTUBHOCTI Ta CYO’€KTMBHOCTI MPOTHUIPABHOCTI B KOHTEKCTI HaOYyTTS
MaiiHa 0e3 JOCTaTHBOI IT1ACTaBH.

BiamoBimHO [0 BUKIAAEHOTO Marepialy MOXKHA 3pOOWTH BHCHOBOK, IO
MOBE/IIHKA, fAKa Iepeaye BUHUKHEHHIO O€3MiJCTaBHOrO 30aradyeHHs, MOXE MaTHU SK
MPaBOMIPHUM, TaK 1 MPOTUIPABHUIN XapaKTep, HE3aJIEKHO B TOTO, XTO WOTO BUMHSIE:
noTtepniza ocodba yn HaOyBay maiHa. [Ipu npoMy Aii, BUMHEHHI 100 30aradeHHs 3i
CTOpoHM HaOyBaua 3aBXKIW € MPOTUIPABHUMHU. Y 1IbOMY TOJOBHA BIAMIHHICTH MIX
JisiMH ocobu, sIKI mepeayBaiu HAOyTTIO MaiiHa 0e3 JOCTaTHIX MiJCTaB 1 JisiMU 3
oe3niactaBHoro 30arayeHHs. Sk 3azHadae C. O. JleMEHKO XapaKTEpHOIO OCOOJIMBICTIO
KOHJIMKI{IMHUX 3000B’S3aHb € caMe MiJCTaBH iX BHHUKHEHHS, OCKIILBKM BOHU MaloOTh
mmpoky cepy 3acrocyBanHs [41, c. 185]. V cydacHux ymoBax (YHKIIOHYBaHHS
EKOHOMIKH, IO CyMPOBODKYETHCSI PePOPMYBaHHIM aHTUMOHOIIOJIBHOTO 3aKOHOAABCTBA
Ta TapMOHi3aili€ro 3 HopMamu TpaBa €C, 0coONMMBOTO 3HaYCHHsI Ha0yBa€ 3a0e3MeUeHHS
BIJIHOBJICHHSI TOPYIICHUX MaWHOBUX IIpaB YYaCHUKIB PHUHKY, SKI 3a3HAW IIKOIU
BHACIIIIOK AHTHUKOHKYPCHTHUX Yy3TO/KCHHUX i, 3J0BKHMBAaHHSI MOHOMOJIBLHUM
CTaHOBHIIEM 200 1HIIIOTO MOPYIICHHS! KOHKYPEHTHOTO 3aKOHOaBCTBA.

Bignosigno a0 ct. 42 Koncruryiii Ykpainu «3a00poHeH1 Oy/ib-sKi 37T0BKUBaHHS

MOHOIIOJIbHUM CTAaHOBHUIIIEM HA PUHKY, HEMPaBOMIpHE OOMEXEHHsS KOHKYPEHIli Ta
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HeI0OPOCOBICHA KOHKYPEHITisl. THIH 1 MEX1 MOHOIIONIT BU3HAYAIOTHCS 3aKOHOM. 3T1THO
31 cT. 92 Konctutyuii YkpaiHu, mpaBuja KOHKYpPEHLII Ta HOPMH aHTHMOHOIIOJIBHOTO
pETyJIIOBaHHS BCTAHOBIIIOIOTHCS BUKITIOUHO 3aKOHAMU YKpaiHu» [64].

[IpaBoBi mHpUHIMIM MTIATPUMKH Ta 3aXUCTy EKOHOMIYHOI KOHKYpPEHIII],
0OMEKEHHSI MOHOTIOJNI3MY B TOCIHOMAPCHKINA AisnbHOCTI omucadHi B 3Y «lIpo 3axuct
E€KOHOMIYHOI KOHKYpEHI[i1». 3riIH0 3 LKUM 3aKOHOM, E€KOHOMIYHA KOHKYPEHIs €
MEXaHI3MOM PUHKOBOTO CaMOPETY/IIOBaHHSI, 10 0a3y€ThCs HAa 3MaraHHi MiXk Cy0’€KTaMu
rocroiaproBaHHs. Pe3yaprarom 1bOro 3Maranss € 3a0e3Me4eHHsl CIIOKMUBauYaM Ta 1HIIUM
y4aCHHKaM PHUHKY MOXJIMBOCTI BUIBHOTO BHOOpY cepell ACKIIbKOX MpOJAaBLIB Ta
MOKYIILIB, YHEMOXJIUBJIIOIOYH BCTAHOBJICHHS YMOB OOIT'Yy TOBAapiB OKPEMHUM CYO’€KTOM
rocrioaaptoBanus [196, c. 62].

[TopyiieHHsIM 3aKOHOIABCTBA MPO 3aXUCT EKOHOMIYHOI KOHKYPEHIII] €:

1. Aumukonkypenmnmi 0ii opzanie 61a0u, Op2aHie MiCyue8o20 Camoepa0y8aHHs,
0pP2anie AOMIHICMPAMUBHO-20CNO0APCLKO20 YRPAGIIHHA MA KOHMPOJIO.

AHTHUKOHKYpEHTHI Jii 3 OOKy OpraHiB BJIaJid, OPTaHiB MICIIEBOTO CaMOBPSITyBaHHS,
OpraHiB  a/IMiHICTPATUBHO-TOCIOAAPCHKOTO  YIPABIIHHSA Ta KOHTPOJIIO BHU3HAIOTHCA
BUMHCHHSM PI3HHX i 4 OC3IISUTBHICTIO, IO BKIIIOYAE TPUUHATTS akTIB (pIilICHB,
HaKa3iB, PO3MOPSIKEHb TOIIO), BUAa4y MMCbMOBHUX a00 YCHUX BKAa31BOK, YKIIAJECHHS YTrOJl
a00 Oylb-SIKHX THIIMX 3aXOJlIB, IKI CIIPUYHUHIOIOTH a00 MOXKYTh MPU3BECTH 10 YHUKHEHHS,
YCyHEHHsI, 0OMeXeHHs1 a00 BUKPUBJIEHHS KOHKypeH1ii [196, c. 66].

TakuMu JisIMM  BBa)KAIOThCSA, 30KpPEMa, INTyYHE OOMEXKEHHS MiJIPUEMHUIIBKOL
HIIIaTUBA 4Yepe3 3a00pOHy CTBOPEHHS HOBHX CYO’€KTIB TOCHOJapioBaHHA abo Ha
3MICHEHHSI TIEBHUX BUJIB JISUTGHOCTI, BTPYYaHHS B JIOTOBIPHY CBOOOJY IIiANPHEMCTB,
MIPUMYIIICHHS JI0 Y4acTi B 00’ €JHAHHAX, BCTAHOBJICHHS MpedepeHIiid OKPEMUM yJYaCHUKaM
PHUHKY 4l 0OMEXEHb Y JIOCTYTII 10 HhOT0. KpiM TOr0, HEOMyCTUMUMH € i1, 10 CIIPSIMOBaHi
Ha PO3MOALT MPOAYKIIii a00 PUHKIB 3a TEPUTOPIEIO UM IHIIUMU KpUTepisimu [ 128].

AHTUKOHKYPEHTHUMH TaKOXX € [ii Moo Tepeaadyi BIaJHUX TOBHOBaXXKCHb
HOIIPUEMCTBAM YU 00’€THAHHAM, IO MOXE CTaTH IHCTPYMEHTOM CTBOPEHHS
MOHOIOMI a00 KOOpJAMHALlll aHTUKOHKYPEHTHOI NoBeaiHKU. Henpsimuil BIuiMB OpranisB

BIaJM Ha CyO’€KTIB TOCIONApPIOBAaHHS IUISXOM CTBOPEHHS YMOB, $KI CHPHSIOTH
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MOPYIICHHSIM TPHUHIIUIIB BUILHOT KOHKYpEHIIi a00 Haar0Th IM BUIUMOCTI 3aKOHHOCTI
TaKO BU3HAYAIOTHCA 3aKOHOJIAaBCTBOM aHTUKOHKYpEHTHUMH [128].

Jlo opraHiB aJAMiHICTPAaTUBHO-TOCHOJAPCHKOTO YIPABIIHHSA Ta KOHTPOJIIO
HaJeXaTh CyO €KTH TOCIOAApIOBaHHS, 00’€HAHHA Ta IHIII OCOOH, SKIi BHKOHYIOTh
GyHKIIT ypaBiIiHHS Y¥ KOHTPOJIIO B paMKaX MOBHOBa)XEHb, JEJIETOBAHUX iM OpraHaMu
BJIaJIM YM OpTraHaMH MiCIIEBOTO CaMOBPSITyBaHHS.

2. Oomercyeanvua ma OUCKPpUMIHAYIIHA OislbHicCmb cyo’cxkmie
20CN00aplo6aHHs OXOIUTIOE Jii, SKI OOMEXYIOThb JISUIBHICTh 1HIIUX CYO’ €KTIB
rOCHOAAapIOBaHHS a00 MEPEIIKOHKAI0Th KOHKYPEHIIii, 30KpeMa uepe3 MpUMYIIYBaHHS 10
AHTHUKOHKYPEHTHUX Y3TO/KCHHX JII M KOHIICHTpallii. BoHa monsrae y cTBOpeHH1 yMOB,
K1 YCKJIAQJIHIOIOTh JISUIbHICTh MAJIMX 1 CEPeIHIX MIAIPUEMCTB HA KOPUCTh «OUIBIIMX
IpaBLiB» 3 METOI YCYHEHHS KOHKYPEHTIB ab0 3HIKEHHS iX PUHKOBOI aKTHUBHOCTI.
[ToTyxkHI yYacHHKM pPHHKY 3aCTOCOBYIOTh CBO€ CTAHOBHIIE IS 3alpOBaHKEHHS
OoOMeXeHb UM HaJIaHHS! HEOOIPYHTOBAaHUX ME€peBar NeBHUM ydacHUKam [128].

3. Konuyenmpauia cyo’ckmig 20cnooaproganns 0e3 OmpumMaHHs HONEPeoHbO20
0036011y AHmumMonononbHo20 komimemy Ykpainu (0ani — AMKY) uu aominicmpamuenoi
konezit AMKY. TloHSTTS KOHIIGHTpAIlli 3a3BUYall PO3YyMIIOTh SIK HASBHICTh peasbHOI
MOYKJTUBOCTI OIHOTO 200 KUTBKOX B3a€MOIIOB SI3aHUX CyO’€KTIB TOCIOIAPIOBAHHSI CIIPABIISTH
BU3HAUaJbHUIA BIUIMB HA BEJACHHS TOCHOAAPCHKOI JISUTBHOCTI 1HIIMX CyO’€KTiB abo0 ix
CTPYKTYpHUX Tiiapo3autB [193, ¢. 63]. Jlo BunaakiB KOHIIGHTpALIlll HaJIeXKaTh:

a) o0’ eqHaHHs Cy0’€KTIB rocnojiaproBaHHs y GopMi 3MUTTA a0 MpUETHAHHS, 32
YMOBH B1JICYyTHOCTI M1’ HUMHU B1JTHOCHUH KOHTPOJIIO;

0) HaOyTTS TPSMOTO YHM OIOCEPEAKOBAHOTO KOHTPOJIO OJHUM abo0 KiJIbKOMa
Cy0’eKTaMu TOCHOJApIOBaHHS HaJa IHIIMM Cy0’€KTOM TOCIoJapioBaHHs abo Horo
aKTMBaMHM, 30KpeMa MUISTXOM:

— npuI0aHHA, OTPUMAHHS Y BJIACHICTb, OPEH/LY, YIIPABIIIHHS, JI3UHI, KOHLIECIIO Y1
1HIIIC OTpPWMaHHS MpaBa KOPHUCTYBaHHS aKTHBAMHM, IO CTAHOBIISITH €IUHUNA MaWHOBUH
KOMIUJIEKC a00 CTPYKTYpPHHM MiAPO3AUI, Y TOMY YHWCII y BHIAAKy HaOyTTd MaiiHa
cy0’€KTa, 110 JIIKBIIYEThCS;

— YKJIAJEHHA YToJ, sSKi mependadaroTh HaOyTTs TpaB, M0 T03BOJISIOTH BU3HAYATH
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YMOBH 3IHCHEHHS TOCIOIAPCHKOi MisSTIbHOCTI, JaBaTH OOOB’SI3KOBI /10 BUKOHAHHS
po3nopsKeHHsT ab0 peaii30ByBaTH IOBHOBAaYKEHHS OpraHy YNpaBliHHS, a TaKOX
BIUIUBAaTH Ha (POpPMYBaHHS KEPIBHOTO CKJIaAy YU NPUHHATTA pILIEHb OpraHamu
cy0’eKTa rocrnoaaproBaHHs;

— HaOyTTS y BJIACHICTh YM B YIIPABIIHHS YacTOK (aKIlii, maiB), 10 3a0e3Me4yroTh
MOXJIUBICTh ~ 3[IMCHEHHS  BHUPIIIAJIBHOTO  BIUIMBY Ha  JISUIBHICTH  Cy0’€KTa
TOCIIOJIapIOBaHHS, Y TOMY YHCJI1 JOCSITHEHHS a00 MepeBUIlieHHs MoporiB y 25% uu 50%
roJI0CiB Y BUILIOMY OpraHi yIpaBJIiHHS;

— MpU3Ha4YeHHA ab0 0OpaHHS 0coOH, KA BXKe 3aiiMae KepiBHY MOCaay B 1HIIOMY
Cy0’€KTiI rOCTHOAAapIOBaHHS, Ha aHAJOTIYHY Mocaay abo CTBOPEHHS CUTYyallli, 3a SKOi
OUIBIIICTh CKJIAJly KEpiBHUX a00 HaAIISAOBHX OpraHiB JIBOX 1 Oiiblle cyO’ €KTiB
CKJIaJIal0Th OJIHI M T1 cami 0coOu;

B) 3aCHYBaHHsI CHIJIBHOTO CyO’€KTa TOCHOJaproBaHHA JBoMa alo Oujiblie
cy0’€KTaMu TOCTHOJApPIOBaHHS 3a YMOBH, IO Take IMANPUEMCTBO 31HCHIOBATUME
CaMOCTIHY TOCIIOIaPCHKY AISUTHHICTH HA TOCTIiHIN ocHOBI [128].

4. Aumukoukypenmni  y3200xceni  Oii  cy0’ckmie  20CnO0APIOGAHHA,
3/108HCUBAHHA MOHONOJIbHUM (OOMIHYIOUUM) CIHAHOBUWLEM HA DUHK).

AHmMUKoHKYpeHmHi y32000iceni Oii. 3aKOHOIABEIb TPAKTY€E y3TO/KEH1 il K Oy/ib-
Ky JOMOBJIEHICTh CyO’€KTIB TOCIOJAPIOBAHHS 00 MPUUHSTTA CIUIbHUX PIILIEHb, B
TOMY YHCJII Y KOHKYPEHTHIi cdepi, 10 MPU3BOAATH 10 HEIOMYIIECHHS, YCYHCHHS 4d
O0OMEKEHHSI KOHKYPEHIIIi Ta CTOCYIOThCS:

— (popMyBaHHS L1H 200 THIIMX YMOB KYMIBII1 YU MPOJAXKy TOBapiB;

— oOMeXeHHsI 00CATIB BHPOOHUIITBA, PUHKIB TOBApiB, TEXHIKO-TEXHOJOTIYHOTO
PO3BUTKY, IHBECTHUIIIMHOI T1sIbHOCTI 200 BCTAHOBJICHHSI KOHTPOJIIO HaJl HUMU;

— MO PpUHKIB a00 JpKepen TMOoCTavyaHHS 3a TEPUTOPIATHHOK O3HAKOIO,
aCOpPTUMEHTOM TOBapiB, oOcCAraMH peaizalii 4 3aKyIliBii, KOJOM IOCTa4yajJbHUKIB,
MOKYMIIIB, CHOKMBaviB a00 3a IHIIUMU KPUTEPISIMH;

— BIUIUB Ha PE3y/lbTaTy MPOBEIACHHS TOPTiB, ayKIIOHIB, KOHKYPCIB, TEHIECPHUX
MPOIEAYP IUIIXOM X BUKPHUBICHHS;

— BUTICHEHHSI 3 PUHKY a00 OOMEXEHHS JIOCTYMY JI0 HbOTO IHIIUX CYO’ €KTIB
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TOCTIOAAPIOBAHHS, TOCTAYaJIbHUKIB UM CTIO)KMBAYIB;

—3aCTOCYBaHHS HEPIBHMX YMOB J0 TOAIOHMX 3a 3MICTOM YyToX 13 Pi3HUMH
Cy0’€KTaMHM roCIIO/IaprOBaHHs, 1110 CTAaBUTh OCTAHHIX Y HEKOHKYPEHTHE CTAHOBUIIIE;

— YKJIQJICHHSI [JOTOBOPIB 3a YMOBHM MPHUHHATTA KOHTPAreHTOM JIOJaTKOBHUX
3000B’s3aHb, K1 HE MOB’3aH1 13 CYyTHICTIO YIOJY BIAMOBIIHO /10 J1JIOBUX 3BUYAIB;

— 0e3MiJcTaBHE  ICTOTHE  3MEHUIEHHS  KOHKYPEHTOCIPOMOXHOCTI  IHILIUX
y4acCHUKIB puHKY [128].

310821cUBAHH MOHONONbHUM (OOMiHYIOUUM) cmanosuuiem Ha punky. Cy0’e€KT
TOCIIOJIapIOBAaHHSI BBAXA€TbCS MOHOIIONICTOM, SIKIIO HAa PUHKY Y HBOTO HEMae
KOHKYPEHTIB; BIH HE 3a3HAa€ 3HAYHOI KOHKYpEHIIi yepe3 0OMEeXKEHICTh JOCTYIY 1HIINUX
Cy0’€KTIB rOCIOJJaPIOBAHHS /10 3aKyMiBJIl CUPOBUHM, MarepiajiiB Ta 30yTy ToBapiB abo
yepe3 iCHyBaHHA Oap’€piB I JOCTYIYy 1HIIUX CYO’€KTIB TOCHOAAPIOBAHHS HA PUHOK.
CraHOBHINE BBaXAETHCSI MOHOIOJBHHUM, SIKIIO YacTKa Cy0’€KTa Ha PHHKY TOBapy
nepeuinye 35 %, K10 BiH HE JOBEE, 1[0 3a3HA€ 3HAUHOI KOHKYpeHIlii. Cy0’eKT MOxke
OyTH BU3HAHUN MOHOIOJBHMM, HaBITh SKIIO HOro 4actka meHme 35%, ane BiH HE
3a3Ha€ 3HAYHOI KOHKYPEHIII Yepe3 HEBENHMKI PO3MIPH YaCTOK PHUHKY, SKI HaJeXarTb
KOHKYpEeHTaM. 3aKOHOJABCTBO TAKOX BH3HAYa€ MOHOIOJbHE CTAHOBHINE, SKIIO MiX
JBOMa 4M Ouiblie cy0’€KTaMH roCroJaploBaHHs HEMAaE KOHKYpeHIli a00 BOHA He3HaYHa
1 CyKyIlHa 4yacTKa PUHKY BU3HAa4a€ MOHONOJIbHE cTaHoBuUIE [196, c. 64—65].

JIOMiHyBaHHsSI Ma€ MiClleé y BHUMAaJKaX, KOJIM CyKyITHa 4acTKa He OUIbIIEe TPhOX
Cy0’€KTIB TOCHOJIApIOBaHHS, SKUM HAJIEKaTh HAWOIIBII YacTKM Ha BIAMOBIIHOMY
punky, nepesuinye 50 %, abo KOIM CyKynHa 4YacTKa He OLIbIIEe HIK IT'STH TaKHUX
cy0’extiB miepeBuiye 70 %. IIpote, HaBITh 32 HAsIBHOCTI BUIIE3a3HAYCHUX KUIBKICHUX
MOKa3HMKIB, BIAMNOBIJIHI Cy0’€KTH MOXXYTh YHUKHYTH BU3HAaHHS iIXHBOT'O CTAHOBHIIA K
MOHOIIOJIBHOTO, SIKIO JOBEIYTh, IO MK HUMHU ICHY€ €(peKTHMBHA KOHKYPCHIIS Ta
BIJICYTHI O3HAaKH, NpUTaMaHHI JIOMIHYBaHHIO, 30KpeMa MOXJIMBICTb CaMOCTIHHO
BU3HAYATH MOBEAIHKY Ha PUHKY, HE3aJIEKHO BiJl KOHKYPEHTHOTO THUCKY. OTXXe, MpaBoBe
BU3HAUCHHS KOJIEKTUBHOTO JOMIHYBAaHHS OXOIUTIOE€ SK (hOpMalibHi, TaK 1 3MICTOBHI
KpUTEpii, 1O J03BOJISIE OUIBII THYYKO OIIIHIOBATHM CHUTYallll0 HAa PUHKY 3 MO3MUIIN

3aXMCTy €KOHOMIYHOI KOHKypeHiii [128].
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[TopymieHHst 3aKOHOIABCTBA IIO/IO 3aXUCTYy E€KOHOMIYHOT KOHKYPEHIII 32 CBOEIO
CYTTIO € TOCIONAPCHKUM TIPAaBOTOPYIICHHSM, IO BHUCTYMA€ SIK YMOBAa BHHUKHCHHS
3000B’s13aHb MPU HAOYyTTI MaiiHa Cy0’€KTOM TOCIOJIapioBaHHsI 0€3 JOCTaTHIX IMiJCTaB 3a
YMOBH HasiBHOCTI (PAKTUYHOTO CKJIaly TaHOTO 3000B’s13aHHs. BucHOBOK copmoBaHMii Ha
MiJICTaBl TOTO, IO TIPY HAOyTTI MaifHa BHACIIIOK MOPYIIIEHHS 3aKOHOJABCTBA MPO 3aXHCT
EeKOHOMIYHO1 KOHKYpEHIIil BIJICyTHI MpPaBOBI MiAcTaBu (HAOyTTd MaiiHa 3A1MCHIOETHCS 13
MOPYIICHHSM KOHKYPEHTHOTO 3aKOHOJIAaBCTBA, TOOTO MPOIIEC MEPEXoy MailHa 3yMOBJICHUN
rOCIOJIAPCHKUM ~ TIPABOIOPYILICHHSIM), HasBHE BHOYTTS MaiiHa 13  BOJIOJIHHS
MOCTPAXKIAIOTO (KpenuTopa), HabyTTs abo 30epekeHHsT MaitHa Oop KHMKOM (HaOyBauem).
[TprumHHMIA 3B’430K MK 30UIBIIEHHSIM MaiiHa HaOyBa4a 1 BIIMOBIHOIO BTPATOI0 MaiiHa
MOCTPXAAJIOr0 Ja€ TMiACTaBM BBaKaTh HAOyTTd MaifHa Cy0’€KTa TOCHOJapIOBaHHS
BHACIIIZIOK 3/1MCHEHHS] HABEJCHUX BHUIINC BUJIB TOPYIICHHS 3aKOHONABCTBA MPO 3aXHCT
€KOHOMIYHOT KOHKYpeHIIli HaOyTTsIM MaliHa 0e3 JOCTaTHbO1 Ha TE Mi/ICTaBH.

Hanpuxman,  BHACcmioK ~— MOHOMOMI3AIli  Mporecy — peanizaiii  ToBapiB
CUTBCHKOTOCIIOAAPCHKOTO MTPU3HAUEHHS MOCEPEIHUKH 3a O€3I[IHb CKYIOBYIOTh Il TOBapHU y
HACEJICHHS, a TMOTIM MepenpoAyloTh iX 3a Habarato BHUIIOK I[IHOKW. B pe3ynbrari
MEPEKYMHUKN OTPUMYIOTh HaINpuOyTKH, a Oe3mocepenHi TOBAPOBUPOOHUKH YACTO
3MyILEH] BHUpI3aTU NPOMYKTUBHY XyHdOOYy, pO3MpOAaBaTH MailHO, 3MEHIIyBaTh MOCIBHI
101, TOOTO, TIO CYTi OAaHKPYTYBaTH Ha (DOH1 OE3MiACTABHOIO 30araueHHs MOCEPEIHHKIB.

VY HaBeneHOMY TPHKIIAIAl HaOyTTS TOBapiB CUILCHKOTOCHOAAPCHKOTO MPU3HAYCHHS
3MIMCHIOETHCS 32 3aHWKEHOIO IIHOK 13 TOPYIIEHHSM KOHKYPEHTHOTO 3aKOHOIIABCTBA,
HasBHE  BHOYTTS  MailHa 13 BOJIOMIHHA  MOCTPaXIajoro (kpenuTopa —
CUILCHKOTOCIIOZIAPCHKOTO  BUPOOHMKA), HAOyTTs MaiiHa OOpXHHUKOM (HaOyBauem —
MOCEPETHUKOM), IPUYUHHUMN 3B’S30K M1k 301IbIICHHSIM MaitHa HaOyBa4a 1 BiJIIIOBIHOIO
BTparol0 MaiiHa nocrtpaxpaaioro. Tomy g0 HaOyTTs MaiiHa 3a 3aHIDKEHOIO I[IHOKO
BHACITIJIOK aHTUKOHKYPEHTHHX JIili TIOCEpEIHNKAa MO)KHA BCTAHOBUTH (DaKT BHHUKHCHHS
3000B’s13aHb 13 HAOYTTS MaifHa Cy0’€KTOM TOCHoJaproBaHHs 0e3 JIOCTaTHIX Ha T€ MiACTaB
Ta 3aCTOCYBATH MOJIOKEHHS 3aKOHOJIABCTBA 11010 OE3IT1ACTABHOTO 30araueHHsl.

3acTocyBaHHsI TMOJOKEHb 3aKOHOJABCTBAa MO0 HAOYTTS MaiiHa Cy0’eKTOM

roCro/iaproBaHHsi 0e3 JOCTaTHIX Ha T€ MIJCTaB MPU MOPYIIEHHI 3aKOHOJABCTBA IIPO
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3aXUCT EKOHOMIYHOI KOHKYPEHLIi BaXKJIMBE TaKOXK Yy KOHTEKCTI JIOTpPUMaHHS
CIPaBEJIMBOCTI TPU TMPUTATHEHHI BUHHOTO O OPUIWYHOI BiAMOBIIATBLHOCTI.
BignoBimno n0 cr. 51 3Y «lIpo 3axucT €KOHOMIYHOT KOHKYpPEHIIi», MOpPYIICHHS
3aKOHOJABCTBA MpPO  3aXHCT EKOHOMIYHOI KOHKypeHIi TiIrHe 3a co0omo
BI/IMOBIIAIBHICTh, BCTaHOBJIEHY 3akoHOM [128]. Ct. 52 mnporo 3akoHy permIaMeHTY€
HakIaaaHHs mTpadiB Ha 00’ €1HaHHS, Y0’ €KTIB rocnogapioBanHs opranamu AMKY 3a
NEBHI TOPYIIECHHS 3aKOHOJABCTBA MPO 3aXHCT EKOHOMIYHOI KOHKypeHuii. Po3mip
mTpady BU3HAYAETHCS B3AJIEKHO BIiJ po3Mmipy npulOyTtky. OpHak cam MpUOYTOK
3aJIUIIAETHCS Y Cy0’€KTa rOCMoaploBaHHs — NOPYLIHUKA. AHAI3YIOUd TOBHOBAKCHHSI
AMKY Tta ctpyktypy ckacoBanoro I'K Ykpainu, a came po3mimieHHs ct. 253 B mi. 28
«BianoBifaIbHICTE CY0’€KTIB TOCIIOJAPIOBAHHS 3a MOPYIICHHS aHTUMOHOIOJIBHO-
KOHKYPEHTHOTO 3aKOHOJIaBCTBa», BBaxkaeMo, 1o came AMKY sk 3amikaBineHa ocoba
MOBUHEH IO/IaBaTH IMO30B MPO CTIATHEHHS MpUOYTKY (I0XO0AY), OJEP>KaHOTO BHACIIIOK
3MIACHEHHST HeIoOpOoCOBICHOI KOHKypeHuii. Sk 3a3Havae C. B. llxnsp us HopMma
(akTUYHO HE 3aCTOCOBYBajlach, OCKUIBKM MUTAHHS MPO T€, XTO MOBHHEH MOJaBaTH
TaKUW MO30B 1 Ha KM CTald PO3MISALY CIPaBU IIOA0 MOPYIIECHHS 3aKOHOJIABCTBA IPO
3aXUCT €KOHOMIYHOT KOHKYPEHIIi1, 3aJIMIIal0ThCs HEBPETYIbOBaHUMU. BpaxoByrouu, 1110
AMKY nie Ha OCHOBI IMIEpPaTUBHOTO METOAY PEryJlOBaHHS, a BIJIMOBIJHI
NMOBHOBAXCHHSI HA 3BEPHEHHS J10 CyAy MJIs 3aCTOCYBAaHHS CAHKIH [0 MOPYIIHHKA
KOHKYPEHTHOT'O 3aKOHO/IaBCTBA y MOPSAKY, BU3HaueHoMY CT. 253 I'K Ykpainu npsimo He
nepen0adyeHi HOPMAaTMBHUMHU aKTaMu, peaii3allis BKa3aHOi HOpMU € Oyna JAelio
yrpynHeHa [34; 195, c.377-378]. Uepe3 ckacyBanHs ['K YkpaiHu NOBHOBa)KE€HHS
AMKY 3anumarorbes auie y Mexax 3Y «lIpo 3axucT eKOHOMIYHOT KOHKYPEHLIID».
CrocoBHOo 3Y «IIpo 0COOIMBOCTI PETyNIOBaHHS MISJIBHOCTI IOPUIWYHUX OCIO
OKpPEMHX OpraHizaliiiHo-mpaBoBUX ¢GopM Yy TNepexigHuil mnepiog Ta 00 €qHaHb
IOPUJIMYHUX OCI0» BapTO 3a3HA4YMTH, 110 CT. 15 BHU3Havae meperiik aaMiHICTPAaTUBHO-
TOCTHOJIAPCHKUX CAHKIIIN, SIKI 3aCTOCOBYIOTHCS J0 OPUAMYHUX OCI0 Ta (i3MIHUX OCiO-
HiANPUEMIIB YIIOBHOBRXXEHUMHU OpraHaMH Jep>KaBHO1 BiIaau ab0 opraHaMH MiCLIEBOTO
camoBpsinyBaHHs. Cepell HaBEACHO MEPENiKy CaHKIIN HasiBHE «BUJIYYEHHS MPUOYTKY

(moxomy)». Ilpore, sikmo B ckacoBanomy 'K Vikpainu Oyno nmerani3oBaHO BUTIAIKHA Ta
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HOPSAIOK 3I1ACHEHHS BIIIyUYEHHsI MPUOYTKY, TO B HOBoMy 3V jeranizailis BiICyTHS, 110
MOPOJIKY€E TPABOBY HEBH3HAUCHICTh y 3aCTOCYBaHHI I1i€l HOpMHU Ta HE Ja€ TMiACTaB
BBaKaTH MOXJIMBUM 11 3acTocyBaHHs opranamu AMKY [148].

3 MeTor0 pearizallii NPUHIMITY CHpPaBeUIMBOCTI MPU MPUTATHEHHI J0 FOPUAUIHOL
BIJIMOBITAJILHOCTI, a TAKOX JIJIs1 BITHOBJICHHSI MAHOBOTO CTAHOBHIIIA IMTOTEPIILIIOl CTOPOHH,
IO ICHYBaJO 10 TOPYIICHHS KOHKYPEHTHOTO 3aKOHOJABCTBA BBAKAEMO, IO JIOLIIHHO
PO3MIAIATH TaKui MPUOYTOK sIK O€3MiICTaBHO Ha0yTe MaifHO Cy0’ €KTOM TrOCIIOJapIOBAHHS.

Hanpuxman, BignoeimHo n0 cr.4 3Y «lIpo 3axuct Bil HeA0OPOCOBICHOI
KOHKYPEHIII1» OTHUM 3 YaCTHX MOPYIIIEHb 3aKOHOIABCTBA MPO 3aXUCT BiJl HEMOOPOCOBICHOT
KOHKYpeHLli 3 OOKy Cy0’€KTiB TOCHOAApIOBaHHS € HEMpPaBOMIPHE BHKOPUCTAHHS
no3HadeHb. CriB3By4HI Ha3BW ((OHETHMYHUN 301r), CXOXI JITEpU, CHUMBOJM, 3HAKH,
KOJIbOPOBA MaJIiTpa (Bi3yaJbHa CXOXKICTh), @ TAKOXK aHAJIOTIYHI HAMEHYBaHHS (CEMaHTHUYHI
MipOOKK) MOXKYTh OyTH BHUKOPUCTaHI HEIOOPOCOBICHMMH KOHKypeHTamu [192, c. 231].
[Tpunyctumo, o TOB «A» BUKOPUCTOBYBAJIO OPOPMIICHHS YIIAKOB JIPIXKIKIB CIIUPTOBUX
3 MO3HAYCHHSAM «3eJIeHUH 3Mii» 0e3 J03BONIy BIACHHMKA YHAKOB JPIXKIXKIB COHUPTOBHUX 3
no3HadeHHsIM «Miruauit 3miiy TOB «by, sike ocTaHHE 1oYano BUKOPUCTOBYBATU y CBOIM
TOCHOAAPCHKINA MISTIBHOCTI paHimie. BHACHIIOK MBhOTO CHOXHBA4Yl MOTIN  CIDTyTaTd
JISUTBHICTD MOPYIITHKUKA 3 AISUTBHICTIO BIIACHUKA YITAKOBKH 3 TTO3HAYCHHAM «MILHUN 3Mii».
Taki 1ii AMKY Bu3zHae npaBonopyiieHHsM, niependoadeHuM y ctT. 4 3V «IIpo 3axucr Bia
HEI0OOPOCOBICHOI KOHKYPEHIIIT» SIK HETpaBOMipHE BUKOPHCTAHHS MO3HAUYEHb Ta HAKIIAIa€e
Ha TOB «A» mrpad. BBaxaemo, mo npubyrok, orpumanuii TOB «A» Bl mpoaaxy
JPDKIDKIB CIIUPTOBUX 3 TO3HAYCHHSIM «3€JICHUM 3Mii» 0e3 J103BOy BIIACHHKA YIIAKOBOK
JPDKIPKIB CIIUPTOBUX 3 Mo3HaueHHsIM «Mimauii 3mii»y TOB «by HalOyTtuit 6e3 moctatHboi
NpaBOBOi MIJCTaBM, TOMY [0 IUX NPaBOBIAHOCHH MOXKHA 3aCTOCYBaTH IOJIOKEHHS
3aKOHOJIAaBCTBA PO OE3ITiICTaBHE 30aradyeHHs!.

Jlo mommMpeHoro cepenoBUla BUYMHEHHS AHTUKOHKYPEHTHHX Y3TOJKEHUX il
MO)XHa BIJJHECTU MPOLIEC MPOBEACHHS MYyOMIYHMX 3aKymiBelb. BaXIUBICTh 3aXHUCTY
MalfHOBHX IpaB YYacCHHKIB 1€l cepu 3yMOBIEHA THM, 110 3aMOBHUKAMHU 3aKyIiBIl €
OpraHd JeprkaBHOI BiIaau (OpraH 3aKOHOMIABYOi, OPTaHM BUKOHABYOI, CYJOBOI BIIajN),

IPABOOXOPOHHI OpraHW, TMeHCIHHUN (oHA VYKpaiHu, NIANPUEMCTBA, YCTAaHOBH
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oprasi3ariii, siki 3a0e31euyoTh IoTpedu JAepKaBu ad0 TEPUTOPIaATbHOI TPOMAIH.

3 METOI0 3/11MCHEHHSI KOHTPOJIIO 332 KOHKYPEHIIEI0 y XOA1 31HCHEHHS 3aKyMiBii
a00 11 MmMTy4yHOro OOMEXEHHS CYO’€KTH TOCIHOJApIOBaHHS MOXYTh BIaBaTHUCS JI0
Y3TOJDKEHUX AHTUKOHKYPEHTHHX [ii, CIpSMOBaHUX Ha YKIAJEHHS JOTOBOPY PO
3aKyMiBIIO Ta ojAepkaHHS npuOyTKy. Hampukiaza, nepemMoxerp mpoueaypu 3aKkymiBii,
MPOMO3UIIIsT SKOTO HaWOIIBII EKOHOMIYHO BUTIAHA, CBIJIOMO BIJIMOBJISETHCS BiJ
YKJIaJICHHSI IOTOBOPY, IMICJIS YOTO YYACHHK 13 BHIIOIO IIHOIO, IO MOCI/Ia€ HACTYIHY B
yep3l MO3UIlII0, 3ajydae I[bOro TIEPEMOXI SK CyOMApsAJHMKA ISl BUKOHAHHS
BiMOBiTHUX poOiT [165, c. 83]. BBaxkaemo, mo skmo pimenasm AMKY Taki nii
BU3HAIOTbCSI aHTUKOHKYPEHTHHUMH, TO II€ HIBEJIO€ MPaBOBY MiACTaBy IJS OTPUMAaHHS
npulyTky. To6TO, Cy0’€KT rocrnogapioBaHHs OTpUMaB NPUOYTOK, SIKUWA B MOJAJIBLIIOMY
MO)XE€ BUKOPHUCTATH Ha TOKPAIICHHS YMOB BHUPOOHUIITBA, 30UIBIICHHS MAaciTabiB
JUSTIBHOCTI, ajie 332 YMOBHM JIOTPUMAHHS HUM 3aKOHOJABCTBA MPO 3aXUCT €KOHOMIYHOI
KOHKYpEHLIIi BIH MIr Ou Horo il He orpuMatu. i1 Toro, mo6 BUHUK OOOB’S30K 111010
MOBEPHEHHS MaifHa, Ha0yTOro 0e3 JOCTATHIX MiJICTaB, Take MaHO Mae OyTH OepKaHE
abo 30epexeHe 0e3 HaJeKHOI MPaBOBOI MijacTaBu. [HaKIIe Kaxkydw, O€3IiICTaBHUM
BU3HAETHCA HAOYTTA ab0 yTpUMaHHSA MaiHa, 110 HE I'PYHTYEThCS Ha 3aKOHI, 1HIIOMY
HOPMaTUBHOMY aKTi YW YKJIaJeHOMYy mpaBounHi. HaOyTTs (30epekeHHs) MaiiHa
BBAXKAETHCA O€3MIJICTABHUM TAKOX y pa3l MOJAJIbIIOr0 3HUKHEHHS MPAaBOBOI MiJCTaBH,
mo OoOrpyHTOByBasia Take HaOyTTs. MoBa ijie Tpo CHUTYyallilo, KOJId OOCTaBUHH, SKI
CIYTyBaJIM  IOPUAMYHUM  OOIPYHTYBaHHSIM  OTpUMaHHS  (30€pekeHHs) MaiiHa,
OPUNUHWIN CBOE icHYyBaHHA [165, c. 83]. Takum uynMHOM, MOKHA CTBEPIKYBATH, IO
BU3HAHHA i ydacHHUKIB 3akymiBii opraHoM AMKY  aHTHUKOHKYypeHTHUMHU
Y3rOP)KEHUMH JIISIMU CBIAYMUTH, IO MIJCTaBa JUisl OTpUMaHHs NpuOyTKy Bianana. B
JTAHOMY BHUIIaJIKy MOBa i€ caMe Mpo MpUOYTOK, a HE NpO COOIBApTICTH TOBApY,
BUKOHAHHS POOIT UM HAJIAHHS TOCITYT.

ToOTo, 6e€3MmiICTaBHO OTPUMAHUM MOTPIOHO BU3HABATH PI3HULIIO MK CYMOIO
JIOTOBOPY TMPO 3aKyIliBIIO Ta CO0IBapTOCTI BUKOHAHOTO 3a JOTOBOpOM. B ymoBax
BOEHHOTO CTaHy, KOJIM JIep>KaBHI PeCypCH MarOTh BUKOPHUCTOBYBAaTUCH 3 MaKCUMaJIbHOIO

e(EeKTUBHICTIO JUIs 3a0€3Me4YeHHs] 00OPOHO3/IaTHOCTI, KUTTEAISIILHOCTI HACEJICHHS Ta
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BITHOBJICHHSI KPUTUYHOI 1HPPACTPYKTypU OCOOIMBOTO 3HAYEHHS HAOyBa€ MOMKJIHMBICTD
MOBEPHEHHS 70 OIOmKeTy O€3MiJCTaBHO OTPUMAHUX TPOILIOBHX KOILUTIB K MPUOYTKY
cy0’€eKTa roCroiaproBaHHs, IKM BUMHUB aHTUKOHKYPEHTHI y3romkeHi aii [165, c. 84].

Takuil mpaBoBUl 1HCTPYMEHT HE JIMIIE CHpPUS€ PaAllOHAIBHOMY BHUTpPAuaHHIO
JepKaBHUX KOIITIB, a ¥ 3abe3rmedye peai3alilo OJHOTO 3 KIIOYOBHX MPUHITUIIIB
NIPaBOBOI CHUCTEMH — TMPUHIUIY CIPaBEIJIMBOCTI. 3aCTOCYBaHHsS 3aMOBHHKAMH, IO
3a0e3MeuyloTh MOTpeOdM  JAepXkaBH, TEPUTOpIAIbHUX TpoMajg Ta 00’ €IHAHUX
TEepUTOPiaIBLHUX TPOMaJ, IPaBOBOT KOHCTPYKIIii, 1110/10 HAOYTTAM MaiiHa (pulyTKy) 6e3
JOCTaTHIX MIACTaB Yy paszl TMOpyHmieHHsS Ccy0’€KTaMu TOCIOJApIOBAaHHS BHUMOT
3aKOHOZABCTBA MPO 3aXHCT €KOHOMIYHOI KOHKYPEHIli, MOXE CIyryBaTu e€(peKTUBHUM
3ac000M pearyBaHHs Ha HEIOOPOCOBICHY NMOBEAIHKY YYAaCHHMKIB PUHKY. 3aCTOCYBaHHS
JTAHOTO MPABOBOTO MEXaHI3My CIIPHUs€ HE JIUIIE BIAHOBICHHIO CIPABEUTMBOCTI Y cdepi
rOCNOAAPChKUX BIAHOCHH Ta 3MIIHEHHIO MPUHLHUITY JOOPOCOBICHOI KOHKYpEHIIii, a U
peamizaiiii coriagbHOi (YHKIIT JEep>KaBM B MEXKaX COIIaJbHO CIPSIMOBAHOI MOJEN1
PUHKOBOI €KOHOMIKH, siKa Tependadae BpaxyBaHHs MyONIYHHUX IHTEPECIB, paIllOHALHE
BUKOpHUCTaHHS OIODKETHHX pecypciB 1 3a0e3redeHHs OalaHCy MK E€KOHOMIYHOIO
CBOOOIO0 Ta CYCHIITLHUM J0OPOOyTOM.

[TincymoBytoun BUII€3a3HAY€HE, MOXKHA CTBEPDKYBaTH, IO (DaKTHUHUN CKIIaM
3000B’s3aHb TIpU HAOYTTI MaifHa Cy0’€KTOM TrOCHOJaploBaHHs 0€3 HaJIeKHUX I1JICTAaB,
BKJIFOUA€ JIBA OCHOBHI eneMeHTH. llepmmii enemeHT — (akT opepkaHHS MalHOBOT
BUTO/M OJIHIEIO CTOPOHOIO 3a PaxyHOK 1HIIOI. JIpyruii e1eMeHT — BiJICYyTHICTh MPaBOBOT
miJCTaBu NIl Takoro HaOyTTs. Kpim Toro, 00OB’SI3KOBUM KOMIIOHEHTOM (DAKTHYHOTO
CKJIaly € TakoX Ti (haKTopH, $KI TPU3BOASATH 10 BHUHHMKHEHHS O€3MiJCTaBHOTO
30aradenHd. Jlo Takux (pakTopiB MOKHA BiAHECTH Oyab-sIKl Jii, IK TPaBOMIPHUMH TakK 1
HEIMPaBOMIpHI, 3IHCHEHI MOTEepHianM, HaOyBayeMm, TPETIMU OCOOaMH, a TaKOXK I1HIII
00CTaBUHM, SIKI CTAJIM IPUYHUHOIO O€3M1ICTaBHOIO HA0YTTs MalHa.

B naucepramiiiHii poOOTI MIATPUMYETHCS TMO3MILSA, IO HABITh y BHUMAAKY
nepexoy MaiHa BiJ OAHIET 0COOM 10 IHIIOI TMPaBO BIIACHOCTI 3aJMIIAETHCS 3a
3aKOHHUM BIIACHUKOM — MOTeprnianM. lle MOSCHIOETbCS THUM, IO, HE3BAXKAIOUM Ha

dakTUuHEe BOJIOMIHHS MaliHOM, Ha0yBa4 HE Mae€ IMpaBa JETATbHO HUM PO3MOPSKATHUCS,
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OCKUJIbKY JIMIIIE BIIACHUK MAa€ 3aKOHHI MMOBHOBAXCHHS HA BOJIOAIHHS, KOPUCTYBaHHS Ta
PO3NOPSIAKEHHS MAUHOM.

[TopyiieHHsT BUMOT 3aKOHOJABCTBAa IMPO 3aXHUCT EKOHOMIYHOI KOHKYPEHINi 3a
CBOEI0 TIPUPOJIOI0 € TOCIOAAPCHKUM  TPABOMOPYIICHHSM, SKE€ 3a HasBHOCTI
nepeadayeHux 3aKOHOM OOCTaBUH MOXKE CTard IIJCTaBOIO JIJII BUHUKHEHHS
3000B’s13aHHS] 3 TOBEPHEHHS MaiiHa, Ha0yToro cy0’€KTOM TrocHoJaproBaHHa 0e3
JOCTaTHBOI MPABOBOI MiACTaBU. Takui MiAXiJ Y3TOJKYETHCS 3 MOJOKESHHSIMH YMHHOTO
3aKOHOJIAaBCTBA, IO perymroe Oe3mijcTaBHe 30aradeHHs 1 J03BOJISE€ 3a0€3MEUUTH
HaJI)KHUH MPaBOBUM OalaHC MK IHTEpecaMH YYaCHHUKIB FOCIOJAPChKUX BITHOCHH.

BuunenHs cy0’ekTamMu roCroJaprOBaHHS aHTUKOHKYPEHTHUX Y3TOKCHHUX A Y
cepi myOmuyHMX 3aKymiBesb, 10 BU3HAuaeThcs 3a pimeHHaM AMKY, Bucrymae
IPAaBOBOIO IMiJICTABOI0 BHUHUKHEHHA 3000B’si3aHb 3 HaAOyTTs MaiiHa Cy0’€KTOM
rocrojiapioBaHHss 0e3 JOocCTarHiX TijacTaB. BuszHaHHA Takux il MNOpYyIICHHSM
KOHKYPEHTHOTO 3aKOHOJABCTBA CBIAYHUTH MPO BTPATy MPABOBOI OCHOBH IS OJICpKAHHS
npuOyTKy BiJ BIJMOBIAHOT TOCHOJAPCHKOI omepaiii. 3a BiJACYTHOCTI HaJEXKHOI
IOpUJIMYHOI MIJACTaBU JJIs1 30€pEeKEeHHS YW HaOYTTA MaifHa, 30KpeMa OJlepKaHHs
npulyTKy, y Cy0’€KTa rocrnofapioBaHHs BUHUKA€E OOOB’A30K LIOAO HOTO MOBEPHEHHS.
TakuM YMHOM, aHTUKOHKYPEHTHA MTOBEiHKA Y MPOIIEAYPi 3aKyIBENb PO3TIISIAETHCS SIK
caMOCTIil{Ha ITiJICTaBa I 3aCTOCYBaHHS 3aMOBHHKOM 3aKYITiBJI TPABOBUX HOPM IIIOJIO
MOBEpHEHHsST Oe3MiJCTaBHO HAOyTOro MaiHa BIJMOBIIHO /O TIOJOXKEHb ITUBUILHOTO

3aKOHOJIaBCTBA YKpaiHU.

2.3 Cy0’exT 1 00’€KT 3000B’s13aHb MPU HAOYTTI MaiiHa 6€3 JOCTATHIX iJICTaB

OcobnuBocTi HaOyTTs MaiiHa Oe3 JOCTaTHIX MiJACTaB MPOSIBISIIOTHCS, 30KpeMa,
yepe3 0CoO0MMBOCTI Cy0’ €KTIB 3000B’I3aHHsI, sIK1 3A1MCHIOIOTh TOCIIOIAPCHKY JISUTHHICTb.
Cy0O’extamMu Takux 3000B’si3aHb MOXYTh OyTH K (i3U4HI, TaKk 1 FOPUAUYHI
ocoOu, sIKI 3aliMarOThCsl TOCMOJAPCHKOIO ISUIbHICTIO, @ TaKOX Cy0’€KTH MyOII4HOrO
npaBa. Kpenutopom (ympaBHEHOIO CTOPOHOIO) € 0c00a, 3a paxyHOK $IKO1 BiAOysOCs

HaOyTTs MaifHa 0e3 MOoCTaTHhOI miacTaBu. bopxkHUKOM (3000B’S3aHOI0 CTOPOHOIO) €
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CTOpOHA, SIKa OTpUMaJIa MaitHO 6e3 HaJeKHUX MiJACTaB. 3MICT IIUX 3000B’A3aHb MOJISTAE
B IpaBi KpeauTopa (IMOTEpIiyIol CTOPOHM) BUMAaraTu BiJi OOp>KHHKA MOBEPHEHHs MaiiHa,
OTpUMaHOTO 0€3 HaJeXKHHUX IIJCTaB, 1 B 000B’A3Ky OOp)KHMKAa BUKOHATH 1[I0 BUMOTY 1
NOBEpHYTHU OE3MIJCTaBHO OJlepKaHe MaiHO. BapTo 3ayBa)KuTH, IO MOJIOKEHHS M. 83
K YkpaiHu 3acTOCOBYIOThCS HE3aJIie)KHO BiJ TOro, YW MalHO OyJI0 OTpHUMaHe
Cy0’€KTOM TOCIOJIaplOBaHHs yepe3 il HaOyBaya MaiiHa (HampuKiIaa, MPOTUIIPaBHE
INPUCBOEHHS 4YYXOro MaiHa Cy0’€KTOM TOCIOAapIOBaHHs), CaMOro IOTEPILIOro
(HampuKIaa, TIOMMJIKOBAa OIUlaTa 3a JOTOBOPOM TMOCTaBKM HE Ha pPaxyHOK
NoCTa4aJIbHUKA, @ Ha PAaxXyHOK IHIIOI FOPUIUYHOI 0cOoOM), IHIIMX OCI0 (HAmpUKIa,
HEBIpHE MOBEPHEHHS 00PTy HE KPEIUTOPY, a IHIIIOMY CYO’ €KTY TOCHOJAPIOBAHHS) YU K
pe3ysbTarT Mol (HalpuKiIaa, BHACHJIOK MOBEHI MaWHO 3 TEPUTOPIl CKIAICHKUX
MPUMIIIEHB Cy0’ €KTa TOCMOIapIOBAHHSI IIEPEHECEHO JI0 1HIIOTO ABOPY) Ta 1H. [8, c. 41].

H. B. bepexunsax Bu3Hayae cCy0’ekTamMu IIUX 3000B’s3aHb OOp)KHUKA Ta
KpeauTopa, 00’ €KTOM — MailHO, OTpUMaHe 0e3 HaJeKHHMX IiJICTaB, 3MICTOM — MPaBO
KpeauTopa BHUMAaraT TIOBEPHEHHS MAaWHOBOI BUTOAM Ta OOOB’S30K OOpXKHHKA
MIOBEPHYTU MaiHOBY BUTONY [7, €. 177].

Sk 3aHavyeHo BuIe, Cy0’€KTaMu 3000B’si3aHHSA 3 HAOyTTs MaiiHa 0€3 JOCTaTHIX
MIJICTaB € Cy0’€KTH rOCHOJAPIOBaHHS Ta IHILII 0COOHU, SIKI 30araTuimucs 3aBIsSKU MailHy.
OT1xe, cy0’€KT roCIo/IaprOBaHHS MOXE OyTH 1 OOP>KHUKOM, 1 KPETUTOPOM.

[. M. ToHuapoB CTBEpIKYE, MO0 CyO €KTHUN CKIaa 3000B’s3aHb, SKI BUHUKAIOThH
npu HaOyTTi MaiiHa 0€3 HaJeXKHUX MIJCTaB, BKJIOYAE JIBI CTOPOHM: KpeauTopa
(morepminioro) — o0coly, Ha KOPUCThb SKOI BIIOyJdoCcs 30aradeHHs, 1 OOpXKHHKA
(mabyBaua) — ocoOy, sika oTpumaia (abo 30epersna) maitHoBy Burony. «bopkHUKOM Yy
TakoMy 3000B’si3aHHI MOXKe OyTH JiMIIEe Ta 0coba, Aka (akTUYHO ojiep:Kania MalHOBY
Burogy. Kpeautopom 1boro 3000B’si3aHHS MOXKE CTaTW BJIAaCHUK MaiiHa abo MOro
3aKOHHHUH BOJIOJLIEIb, a00 0co0a, ska Maja MpaBo Ha HAOYTTs MpaBa BIACHOCTI YU
3aKOHHOTO BOJIOAIHHA, aje He oTpuMaja ioro uepe3 1ii (abo Oe3dISIbHICTD)
OOpKHUKa». ABTOp aKICHTy€ yBary Ha MUTaHHI MPaBOCYO’€KTHOCTI ocoOwu, sika Oepe
y4acTh y I[bOMY 3000B’s13aHHi [32, ¢. 61-62].

s HactaHHS 3000B’s3aHHA NpU HAOYTTI MaiiHa 0€3 HaJIeKHHUX IIiJICTaB HE
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000B’s13K0BO, MO0 X04a O OJHA 31 CTOpPIH BHpakajia CBOK BOJIO, JOCTaTHBO JIMIIE
IOPUINYHO 3HauymIoi noAii. HaBiTe sIKII0 cTopoHa 3000B’s13aHHS BUpa3ujia CBOIO BOJIO, TO
Taka BOJISI MOXKE MaTH TeBHI opuanyHi gedektu. OCKUTbKY 30araueHHs € Oe3IiICTaBHUM,
TO IOpUAMYHA MiACTaBa Ui MEpPEeMILICHHs MaiiHa BCce OIHO BIICYTHS, 1 JedeKT BOi
(HarpuKyIaa, BIIXWIEHHS Yy Tpolieci (GopMyBaHHS BOJI YICHIB OpraHy YIIpaBIiHHS
IOPUIMYHOI 0COOM) HE BIUIMBAE HA IOPUIMYHY MPUPOJY IUX MPABOBIAHOCHH.

Oco0nuBicTIO Cy0’€KTa TOCIOApPIOBaHHS SIK CTOPOHHU Y 3000B’s3aHHI 3 HaOyTTA
MaifHa 0e3 JOCTaTHIX MIACTaB € Te, 110 BIH MOXE OyTH SK HOPUAUYHOI 0CO00I0, siKa
3[IHCHIOE TOCTIOAAPCHKY AISUIbHICTD, Tak 1 (13MUHOI0 0coOoo-mianpuemieM. OCHOBHA
OCOONHMBICTh — caMme 3aiicHeHHs rocnogapchkoi mismpHOCTI. C. O. JlemeHko 3a3Hauae,
o0 MPUIAUYHI 0CO0OM MOXYTh OyTH CyO’€KTaMu KOHAMKIIMHUX 3000B’s3aHb,
HE3ICXKHO BIJl iX Opra”izamiiHO-mpaBoBoi (GOpMHU, TOYHWHAIOYU 3 MOMEHTY iX
JepKaBHOI peectpariii [42, c. 182].

3 i€ TYMKOIO MOXHA MOTOAUTHUCH JIUIIE Y KOHTEKCTI IUBUIICTUYHOTO MMiIXOTY
no HaOyTTs MaiiHa 0e3 JocTaTHIX MiACTaB, aje, BpaxoBYIOUM CHEIIaJIbHY
NPaBO3AATHICTh CYO’€KTIB TOCIOJAPIOBAHHS, JaHa Te3a CIPaBEUIMBA TIIBKH y TOMY
BUIAJKY, KOJIM IOpPUIUYHA 0c00a € YYaCHUKOM LMBUIBHUX MPaBOBITHOCHH. Lle muTaHHs
aKkTyaJlbHE TIPU BU3HAYEHHI MiJCYIHOCTI CIPABU 3a Y4acTIO Cy0’€KTa TOCIOIapIOBAHHS
Ta BpaxyBaHHI OCOOJMBOCTEH 3IIMCHEHHS TOCIOAAPCHKOI AISIILHOCTI, MependadyeHoi
YUHHUM 3aKOHOJJaBCTBOM.

[Ilono cyG’ekTa rocrnoaaproBaHHS, TO HEOOXIJHO 3BEPHYTH YyBary Ha Takl
00CTaBUHHU:

1) 106 3000B’si3aHHS BBaXKAJIOCh TOCIOAAPCHKUM, BOHO MAa€ BUHUKHYTH MIX
Cy0’eKTaMu TOCHOJApIOBaHHS a00 MDK CyO’€KTOM TIOCHOJApIOBaHHS Ta I1HIIMMHU
yY9aCHHKaMH BIJIHOCHH y cpepi roCcroapioBaHHsI;

2) OCHOBHOIO XapaKTEPUCTUKOIO YYACHUKIB BIIHOCHH Yy c(pepi roCroJapioBaHHs €
peaizallis HUIMHU T'OCIOoAapChKO1 KOMIIETEHIIIT;

3) rocrionapchbka KOMITETEHIIIs, SIK 1 TPaBO3/AaTHICTh, € €JIEMEHTOM TOCIIOAAPChKO1
paBOCyO’€EKTHOCTI, sIKa O3HAYa€ 3/1aTHICTh OyTH CyO’€KTOM IpaBa y BCIX BIAMOBIAHHMX

acniektax. Jlyis Toro, o6 Opatu ydacTs y cepi rocrnosapioBaHHs, 0co0a Ma€e BOJIOIITH
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HEOOX1THMUMU TpaBaMu Ta 000B’si3KkaMu. be3 11b0T0 BOHA HE 3MOXKE TOCITTH HAMIYCHHX
Ii7Iel, BUKOHATH TIOCTABJICHI 3aBJIaHHS, OTPUMATHU CTaTyc Cy0’€KTa TOCTOAapCHKOTO
MpaBa Yu CTaTH YYaCHUKOM TOCIOAApChKUX BIAHOCHUH [2, ¢. 53];

4) cy0’€eKT roCIio/IaptOBaHHsI BOJIOJIIE CIICIIABHOIO TIPABO3IATHICTIO — HASIBHICTIO
TaKuX IMpaB Ta 000B’sI3KiB, SIK1 BIAMOBIJAIOTH METI 1 3aBAaHHSAM HOro AisUIbHOCTI [75,
c.39]. Takum uuHOM, CcyO’€KT TIpaBa MOXE€ OYTH CTOPOHOI0 TOCHOAAPCHKOrO
3000B’s13aHHA 3 0€3I11ICTaBHOTO HA0yTTAd MailHa 3 MOMEHTY OTPHUMaHHS T'OCHOAAPCHKOI
npaBocy0’ekTHOCTI. Ll ocoOnuBICTh Bijpi3HAE€ HAOYTTS CyO’ €KTOM TOCIOJIapIOBAHHS
MaiiHa 0e3 JOCTaTHIX MiACTaB BiJ y4acTi y 3a3HaY€HOMY 3000B’s3aHHI IOPUIUYHHUX Ta
Gb13UYHUX 0Ci0, OCKUIBKU JJII HUX XapaKTepHa 3arajbHa MpaBOCyO’ €KTHICTH, TOOTO 3
MOMEHTY peecTpalii 1 g0 i mpunuHEHHs (MiKBiAALii MPaBO3AATHOCTI 3 MOMEHTY
HAPOJHKEHHSI 1 10 MOMEHTY CMEPT1).

OT1xe, cy0’eKTHUH CKJ1a]l 3000B’s13aHb MpU HAOYTTI MaifHa 0€3 HaJIe)KHUX IT1/ICTaB
BKJIIOYA€E KpeauTopa (YrnpaBHEHY CTOPOHY) a00 MOTEPIIOro 1 Oop>KHUKA (3000B’s13aHY
cTOpoHy) ab0 0co0y, sfika OTpMMajia MAalHOBY BHTOMY, a TaKOX TpPeTiX oci0, umi mii
MPU3BEIH 10 HAOYTTS MaiiHa Oe3 T0CTaTHIX IMiICTaB.

[Ting yac momampIIOro MOCHIIXKEHHS 3BEPHEMO yBary Ha MUTaHHs, MOB’sI3aHl 3
00’ekTOM 3000B’s13aHb MpU HAOYTTI MaitHa Oe3 JocTaTHIX miAcTaB. Jleski JOCHiAHUKH
TPaKTylOTh 00 ’€KT 3000B’si3aHb 13 O€3MiACTaBHOTO 30aradeHHs K Ji0 Y YacTHHI
BUKOHAHHA O00OB’SI3Ky 3a 3000B’si3aHHAM. B TakoMy BHManKy 00’€KT HE MPOTHCTOITH
MPaBOBITHOCHHAM, a € 3MICTOM JiSUIbHOCTI, MOBEAIHKH, BIUIUBY ToIIO [42, c. 183—184].
3rtane g no3uris gemoHCTpye (inocodchbke ysaBICHHS TPO 00 €KT sIK All CyO’ €KTa.
Jlume cy0’ekT MOXe BIUIMBAaTH Ha 00 ’€KT. TakuM YMHOM, BBaXKAEMO, IO OLIBII
MPaBUJIBHO BUKOPUCTOBYBATH TEPMiH «00’ €KT MisITBHOCTI Cy0’ €KTa.

3 mnonoxenp 1. 83 LK Vkpainum BumimBae, mo 00 €KTOM 3000B’S3aHHA Yy
BUITaJKaX O€3I11ICTaBHOro 30araueHHs € MaiHo.

B. C. lllepbuna miji MaifHOM TOCHOJAPCHKOTO MPU3HAYCHHS PO3YMIE€ CYKYIHICTh
pedelt Ta 1HIIMX IIHHOCTEH, Y TOMY YHCJIl HEMaTepiaJlbHUX aKTUBIB, IO MAIOTh BapTiCHE
BUPAKEHHSI, CTBOPIOIOTHCSI 200 BUKOPUCTOBYIOTHCS Y TPOIIEC] 311MCHEHHS TOCMOAAPChKO1

JSUTBHOCTI  Cy0’€KTaMu TOCHOJApIOBaHHS Ta MiJUIATal0Th BIJOOPaKEHHIO B IXHBOMY
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Oamanci abo B mependoaveHnx 3aKOHOIaBCTBOM (opmax 00Ky MaitHa [198, c. 194].
Cy0’exTH TOCIOAAPIOBAHHS Ha MIJICTaBl MpaBa BJIACHOCTI YM MpaBa KOPHUCTYBAHHS
MaroTh MOXKJIMBICTh BUKOPUCTOBYBATH Yy CBOiN JIsUIbHOCTI NPUPOHI pecypcu. Lle Bkitouae
nepenadyy 3emili  TpoMajsiHaM IS BEOCHHA  (PEPMEpPChbKHX TOCHOAAPCTB YU
CLTBCHKOTOCIIOIAPCHKUM TMIANIPUEMCTBAM IS 3MIHCHEHHS IXHBOT JTISUTbHOCTI. Y BJIACHICTh
MOXYTh TIepelaBaThcd 3eMeJbHI JUISHKH 3 BOAOMMaMmM, YacTHHA JIICOBUX MACHBIB, a
TaKOXX 3arajJbHOIOIIMPEH1 KOPUCHI KONAJIMHH, 110 3HAXOAATHCS B IpyHTI [160, c. 317].

Jlo wMaiiHa cy0’ekTa TOCHOJAPIOBAaHHS Hallekarb W OO €KTH 1HTEJICKTYalbHOI
BIIACHOCTI, Cepel SKUX JITeparypHi Ta Xy[AOKHI TBOPHU; KOMII IOTEPHI MpOrpamu;
KoMOUIAii gaHux (06a3u JaHuX); BUKOHAHHS;, (POHOTpaMH, BIIEOTpaMH, MPOrpaMH
oprasizaiii MOBJICHHS, HAyKOBl BIJIKpUTTS; BHWHAXOAMU, KOPHUCHI MOJIENTI, MPOMMCIIOBI
3pa3KH; KOMIIOHYBaHHs HalliBIIPOBIIHUKOBUX BHPOOIB; palioHAII3aTOPChKI MPOMO3MIII;
COPTH POCJIHH, TTOPOIU TBAPHH; KOMEPIIiiHI ((h1pMOB1) HaMEHYBaHHS, TOPTOBEIbHI MapKH
(3HaKW J7Is TOBApiB 1 MOCHyYr), reorpadidydi 3a3HaYeHHs; KoMepiliiiHa TaeMHuis [185].
BinmoBimHO 10 3aKOHOAABCTBA OCOOMMBUM BHIOM MaiiHA CyO’€KTa TOCIIOJAPIOBAHHS €
I[IHH1 Manepu SIK B JIGKTPOHHIN (0OIKOBHI 3amiC Ha PaxXyHKY B I[IHHHUX Iarepax), Tak 1 B
TnarepoBiii (Ha MarepiaTlbHOMY HOCIT SIK JoKyMeHT) opmi [125].

Ha mincraBi 3a3HayeHOTO BWIE MOXKHA CTBEP/DKYBaTH, IO I[IHHI Tarepu,
0e3CyMHIBHO, € OO0’€KTOM KOHJMKIIMHUX 3000B’f3aHb K MaWHO CyO’€KTa
rocriofaproBanus. I. B. PomaHchka Haromomnye: «... sIKIIO e MOBa Ipo I1HHI Manep y
JOKyMeHTapHi ¢opmi, To nojoxkeHHs 1. 83 K Ykpainu 3acToCOBYIOTBCS TOII, KOJIH
MOBEPHEHHS TaKWX I[IHHUX MAarepiB y HaTypl € HEMOXJIUBHM, & TOMY BIAIIKOTYBaHHIO
nigaratume ixHs Bapricth. lllomo 06e3mokyMeHTapHUX MLIHHMX TMafnepiB, TO TYT
oOMexxeHb HeMmaey». Ha Hamn moris, Take TBEpKEHHS € AEII0 CYMHIBHHM, OCKUIBKH
MOJIOKEHHSI 11010 HAOyTTA MaiiHa 0e3 HaJIeKHUX MiJICTaB MOXYTh 3aCTOCOBYBAaTHCS i
TOM1, KOJW JOKYMEHTApHI I[IHHI Tlalepyd IIOBEPTAIOThCA B HATypl y BUIISI
MaTepiaJbHUX HOCIIB, 1 TP BIAIIKOAYBaHHI iX BapTocTi [155, c. 50]. 3a3HadyeHi HOpMH
TAKOXX MOXXYTh 3aCTOCOBYBAaTHCSl 1 IMPU HEHAJIEKHOMY BH3HAYCHHI E€KBIBaJEHTHOI
BapTOCTI aKkiii. 3okpema y pimeHHi [ocnomapcbkoro cymy [loHenbkoi oOmacTi Bin

04.07.2023 p. y cmpaBi Ne 905/2204/21 3a3maueHo: «KomumiHiii MiHOpUTApHUT
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aKIioHep, SIKAWA Oyze pO3yMiTH, IO TiJ Yac MPOBEACHHS MPOIEAYPH IPUMYCOBOTO
BUKYITy aKIliii HamISIOBOIO pafor0 He Oyna BH3HAYEHA CIIpaBEJIMBa KOMIICHCAIlIS 3a
BUKYTUICHI B HHOTO aKIlii, Y MOAAIBIIIOMY Ma€ BUOIp — 3BEPHYTHUCS 10 TOBapHUCTBa Ta /
a00 MaXOPUTAPHOTO aKIlioHEpa 3 MO30BOM MPO CTITHEHHS 30MTKIB 200 MPO CTATHEHHS
Ha0yToro 0e3 JOCTaTHBhOI MPaBOBOiI miAcTaBu (Oe€3IijIcTaBHE 30aradyeHHs 3a pPaxyHOK
HEJIOTUIATU MIHOPUTApPHOMY akIlioHepy) 3a c¢t. 1212 IIK [138].

Biamosinno go ct. 115 [IK Ykpainu maitHOM rociojapchbKux TOBApUCTB €: MAlHO,
nepenaHe yyacHUKaMH y BIIACHICTh TOBAPUCTBA SIK BHECOK IO CTaTYyTHOTO (CKIIAZCHOTO)
KamiTaity; MPOAYKIis, CTBOpEHA B PE3yNlbTaTi 3[1MCHEHHS TOCHOAAPCHKOI MisNTBHOCTI,
OTpUMaHI JIOXONW; 1HIIE MaiHO, HA0yTe Ha TMiACTaBax, IO HE Cymepedarb BUMOTaM
3aKOHOJABCTBA. BiAMoOBiHO, MOXXHa CTBEpI)KyBaTW, IO MalHO CyO’ekTa
rOCIOJAPIOBaHHs BKJIIOYA€E JOX1J, a TOMY Takuil JOXi MOxe OyTH 00 €KTOM
3000B’s13aHb MPU HAOYTTI MaitHa O3 TOCTATHIX IT1JICTAB.

Hapenenuii anamiz MOHATTS «MailHO» JO3BOJISE CTBEPKYBaTH, IO IIUM
TEPMIHOM OXOIUICHO MEpelliK Pi3HOMAaHITHUX pedyeil Ta LIHHOCTEW, rpOLIOBi KOLITH Ta
noxomau [151, c. 80]. O6’exT 3000B’s13aHb 3 HAOYTTS MaiiHa Oe3 JOCTaTHIX MiACTaB y
rOCIIOMApChKiil cepi Mae MONABIMHY TPABOBY MPHUPOAY: 3 OAHOTO OOKY, — 1€ 00’€KT
rocrojia pChKOTo 000pOTY, a 3 1HIIOTO — €JIEMEHT T'OCIOAAPChKUX MPABOBIIHOCHH.

[Ipu nocmimxkeHHI peded sk 00’€KTiB 3000B’si3aHh NpW HAOYTTI MaiiHa 0e3
HAJICKHUX MIJCTaB, BAKJIMBO BPaxOBYBATH, 110 LIUMU peYaMH MOXKYTh OyTH SK POJOBI,
TaK 1 IHIUBIAyallbHO BU3HaueH1 00’ exTu. Ha nepexkonanns [. M. T'onuapoBa, B HayKOBiii
JOKTPUHI JOMIHY€ MOTJISA, 3T1IHO 3 SIKUM 1HIMBIAYyalbHO BU3HAYECHI 00 €KTU HE MOXKYTh
Oyt 00’ekTaMu X 3000B’si3aHb. [IpUXMIBHUKH Takoi TOYKH 30py CTBEPIKYIOTb:
K0 00’€KTOM € 1HJMBIAyaJdbHO BH3HA4Y€HI O0’€KTHU, TO BUHUKAE HEOOXITHICTH 1X
MOBEPHEHHS 3 YY)KOT'0 HE3aKOHHOTO BOJIOAIHHS 3a JOMOMOTOI0 BIHAMKALIMHOTO MO30BY.
Ll mo3wuIrisi, TOTOBHAM YWHOM, 0a3yBajacs Ha MOMEPEAHHOMY 3aKOHOJABCTBI, B TKOMY
MPSIMO HE 3a3HAYAJIOCs PO MOXKJIMBICTh OJTHOYACHOTO 3aCTOCYBAaHHS BIHJAMKAIIIMHOTO Ta
KOHIUKIIIHOTO 1030BIB [32, . 62].

VY BuUMaaKy 3acTOCYBaHHS KOHJMKIIMHOTO IO30BY pa3oM 13 BiHJIUKAI[IHHUM

MO30BOM TpH O€3MiACTaBHOMY HaOyTTI MaiiHa 0€3 HaJeKHHX MiACTaB 1HAWBITYyaTbHO
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BU3HAYCHI OO’€KTH TakoX MOXYTb OyTH 00’ekTamMu 3000B’si3aHb, SKIIO BOHU
HNOTpanuid B 4yyXe BOJOAIHHS Oe3 HanexHHX miactaB. Komu omHa cropoHa HalyBae
IHIMBIAyaJbHO BHU3HAYCHE MaWHO 1HINOI CTOPOHM O€3 HaJeKHUX MIACTaB, IIe
IPU3BOIUTH 10 301TbIICHHS MaiiHa MEepIoi CTOPOHM 3a PAXYHOK JIPYroi 0e3 HaJeKHUX
MIJICTaB, 110 BaKJIWBHUM acIEeKTOM 3000B’s3aHb, SKI BUHMKAIOTh MpPHU O€3I11ICTABHOMY
Ha0yTTi MaitHa 0e3 HaJIe)KHUX MmijacTaB [32, ¢. 63].

Buxonsumn 3 nporo, I. M. [oH4apoB poOWTh BHCHOBOK, L0 HENEPEKOHJIUBUM €
TBEPJKEHHS PO Te, 110 1HAWBIIyaJdbHO BU3HAYEHI Peul HE MOXYTh OyTH 00’€KTOM
3000B’s13aHb 13 O€3MmiACTaBHOrO 30aradeHHs, 3 ONISAAY Ha 30epekeHHS MPaBOBOIO
TUTYJTy 32 BIIACHUKOM Y pa3il BUOYTTS TaKUX pedei 13 MOro BOJIOAIHHSA. 3 LIUM Ba)KKO HE
noroauTch. HaBmaku, came 3 IOPUIMYHOI TOYKH 30py y BHUIAIKY O€3IiJICTaBHOTO
HaOyTTs MaifHOBHX Oijar He BijOyBaeTbcsi HaOYTTS MpaBa BJIACHOCTI, a, OTXKe, 1
30arayeHHs1 y IpaBOBOMY po3yMiHHI. BinOyBaeThcs hakTuUHE MEepeMillieHHsS MailHOBHUX
I[IHHOCTEN Oe3 MpaBOBOi MiACTaBH, IO 1 € MPEAMETOM PETYJIIOBAHHS BIJIMOBIAHOTO
3000B’s3aHHA. FOpuau4HO HE Mae 3HA4YeHHS, YW € Taki pedl pPOJAOBHUMH YU
IHIMBIAyaJbHO  BU3HAYEHUMHM, OCKUIBKM  BHU3HAYaJIbHOK  O3HAKOI €  caMme
0e3MiCTaBHICTh X HAOYyTTs, a HE XapakTep pedeit sk o0’ekra [32, c. 63].

Takum 4yuHOM, 00’€¢kTOM 3000B’si3aHH 3 HAOyTTS MaitHa Cy0’ €KTOM
rocrnojiaproBaHHs 0e3 JOCTaTHIX MiACTaB € K POJOBI, TaK 1 1HAWBIAYaJbHO BHU3HAUYCHI
pedi. OcTaHHI, SK MPaBUJIO, MAIOTh BUIILY IIHHICTH Ta OUIBIIE CTpATETiuHE 3HAYCHHS
JU1s1 Cy0’€KTa roCIoIaprOBaHHs.

Posmsimatoun noxig sk 00’€KT 3000B’s3aHb 3 HAOyTTd MaiiHa 0e3 JOCTaTHIX
IIJICTaB, BaXKJIMBO JOCIIJATH TPOIIOBI KOIITH SK 00 E€KT 3a3HAYEHOro 3000B’s3aHHS,
BpPaxoBYIOUH, IO JUIS CyO’€KTa TOCHOJApIOBAaHHS BOHU IIEPEBAXKHO € OCHOBHOIO
CKJIQJIOBOIO akTHBIB. ['poii MOoxyTh OyTH camoCTiiHUM 00’€kToM 3000B’s3aHb ab0
criocobom komrmeHcarlii. Ockibku OOpr MOXE CIUIATUTA HE JHIIe OOpXKHHUK, TO
1HMBIAYyaJbHICTh 3000B’S3aHHS B JIaHOMY BHUIAJKy HE Ma€ 3HAUCHHS, BIAMOBIIHO,
00’€KTOM € TpOIIOBH TuIaTik [6, c. 46; 168, c. 93]. V 11boMy KOHTEKCTI KOMITEHCAIIII0
PO3yMIIOTh SIK IIOBEPHEHHS BapTOCTI MaifHa, HAOyTOro 6€3 JOCTaTHIX IJCTaB.

3rigno 31 cT. 1213 11K VYkpainm, SKII0 HEMOXJIMBO IMOBEPHYTHU MOTEPILIOMY
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MailHO B HaTypi, TO BIJIIKOJYBaHHs 3A1MCHIOETbCS B TpouioBi ¢opmi. BBaxkaroum
rpoiii 00’ €KToM 3000B’s13aHb, BAPTO 3ayBaXKUTH, 110 OCHOBHOIO ()OPMOIO PO3PAXyHKIB €
O€3roTIBKOBI PO3PaxyHKH, TOJI SIK PO3PAaXyHKH TOTIBKOIO BIAXONSTh Ha 3aJHIN IIaH.
Taka TeHIEHIST € TMO3UTUBHOIO, OCKUIBKM BHUKOPUCTaHHS OaHKIBCHKOi CHCTEMH
JIO3BOJISIE JTOCTOBIPHO BCTAHOBUTH (DakT HAOYTTS akTUBIB 0€3 HaJeXHOI MpaBOBOI
MiJICTaBH, 10 3HAYHO TOJIETIIYE MPOIIEeC JOKa3yBaHHS y MEXaX roCIOAapChKOTO CIIOpY.
[Ipore, sxmo moBa ¥ae mpo HAOyTTS MaiiHa 0e3 JOCTaTHIX MiJCTaB, TOTIBKA TaKOX
MOXke OyTH 00’ €KTOM 3000B’s13aHb.

3rigHo 3 4. 2 ct. 1214 1K Ykpainu, y Bunaaxky Oe3miJcTaBHOTO ofep:kKaHHsS a0o
30epeKeHHS TPOIei HapaXOBYIOTHCS BIJICOTKU 3a KOpUCTyBaHHS HUMH. OTke, rpoiiii
MOXYTh TaKOXX OyTH CIIOCOOOM OIUIaTH 3a KOpUCTyBaHHS HUMHU. Kpim camoro o0’ekra
0e3MiCTaBHOTO 30aradeHHs, SIKUWA TpPEACTaBICHUN TpimiMu, HaOyBad 3000B’s3aHUI
CTUIaTUTH BiJICOTKH, SIKi TAKO)XK MalOTh TPOIIIOBUI XapakTep.

B. AHCOH BUOKpPEMHUB TPU BUJIU MTO30BIB, 00’ €KTOM SIKHX € T'POILIL:

1. ITo30B mpo rpomii, siki Oynu y mo3uBaya 1 OTpUMaHi BianosigadeM («action for
money had and received») [202, c. 590].

2. ITo30B mpo Tpori, CrjladueHi Mo3uBaYeM B IHTepecax Biamosinada («action for
money paid») [168, c. 90; 202, c. 590].

3. ITo3oB mpo «cmpaBemiuBy LiHY» («quantum valebaty) abo «cmpaBemiuBy
BUHAropony» («quantum meruit») [168, c. 90; 202, c. 524].

I{i Tpu BUIM MO30BIB € ICTOPUYHUMH MPABOBUMHU KOHCTPYKI[ISIMA aHTIIIMCHKOTO
npaBa, K1 IHKOPIIOPOBaH1 B Cy4yacHY CUCTEMY aHIJIIMCHKOTO MpaBa K CKJIaJoBa HaOyTTs
MaiiHa 0e3 JOCTaTHBOI IMi/ICTaBH.

Buxogsun 3 HaBelneHHMX  KOHCTPYKIIM  aHIIIMCBKOTO MpaBa, MPOBEIEMO
MOPIBHSUIBHO-TIPABOBUM aHAIII3 MMIJICTAB BUHUKHEHHS 3000B’S3aHHS 3 O€3M1JICTaBHOTO
30araueHHs1, KOJIM HOro 00’€KTOM € IPOILIOBI KOIIITH, B IPABOBUX CUCTEMAX PI3HUX KpPaiH.

VY cynoBuX pillIeHHSX O cIpaBax Impo Oe3mijacraBHe 30aradenns [lommanaii kpim
BJIACHE WIOTIAHJICHKUX TEPMIHIB JOCHTh YacTO BUKOPHCTOBYETHCS TEPMIHOJOTIS
PUMCBKOTO TpaBa 1 WOoro cucreMa puMchbkux condictiones sine causa (KOHIUKLIMHHX

3000B’s13aHb) 115 KiacudiKailii MmiJIcTaB 3 TOBEPHEHHsI MaiiHa, HA0YyTOTO 03 HaJIeKHUX
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MiJCTaB, SKI HE BHU3HAIOTHCS IMIJICTaBaMM [IJIs TO30BIB TOBTOpPEHHS (repetition) Ta
pectutyii (restitution). 3ayBa)kMMoO, II0 B IIOTIAHJICHKOMY IpaBl PUMCHKHI TepMiH
condictio causa data causa non secuta («BUMOra Ipo MOBEPHEHHS HAJaHOTO BHACIIIOK
HEHACTaHHS OYIKYBAaHOI MiJICTaBW») O3HAua€ TEBHE MIATPYHTS JUIsl TMOAAHHS TIO30BY
(ground of action), onucyroouu Tpyny TUIOBUX CHUTYyalllii Oe3mijcTaBHOTO 30araueHHs,
TOJIl SIK TEPMIH repetition mo3Haya€e KOHKPETHUN IOpUIMYHUN 3aci0 (3aXUCT), SIKUHA MOXKeE
Oytu 3actocoBanuii [218, c.26]. 3 mpOro BUIUIMBAE, IO OCHOBA HJisi IMO30BIB TPO
NOBEPHEHHS] MaiiHa BIJANOBIJHO A0 IIOTIAHACHKOTO IpaBa 3aKjajieHa B PUMCHKOMY
npaBl 1 pUMChbKa TEPMIHOJIOTiSI MOXKE€ BUKOPUCTOBYBATHCS Ui Kiacu@ikamii pi3HHUX
cUTyalliil 0e3miicTaBHOro HaOyTTs MaifHa.

Ha BimMiHy BiJ aHIVIO-amMepuKaHCbkoro mpasa, B LlloTnanli He BpaxoBYEThCS
XapakTep MOMUJIKH, sika TIpU3BeTia JI0 HEHAJIS)KHOTO BUKOHAHHS 3000B’s3aHHA. 3a3BUYAN
TI030BH IIIO/I0 TIOBEPHEHHSI MaiiHa 3a/I0BOJILHSIOTHCS HE JIMIIE MPH HASBHOCTI (PaKTUIHOT
MOMMJIKH, aJie i MOMUJIKY B paBOBOMY po3yMiHHi (mistake of law) [217, c. 261-262].

BaxxnmmBo 3a3HaunTH, 10 MIOTIAHACHKE TMPABO BIAPIZHAETHCS W BIJ aHIVIO-
aMEPUKAHCHKOTO TMIAXOAY JO KOHIEMIT «3MiHU TojiokeHHs» (change of position). VY
MIOTVIaHACHKOMY TpaBi, SIKIIO Cy0’eKT HaOyB MaiiHO Oe3 HaJIe)KHUX IMiACTaB Ta BUTPATHUB
ab0 CIOKUB MaiiHO JTOOPOCOBICHO, BIH HE 3000B’si3aHUN MoBepTarty 30aradueHHs. HaBiTh
SKIIIO HEHAJIEKHO Hal0yTe MaiiHO OyJ0 MPOJaHO TPETid CTOPOHI, JOOPOCOBICHUN HAaOyBay
TaKOXK HE Hece 00OB’SI3Ky MOBEPTaHHS I[LOTO MaifHa ab0 KoMIieHcarlii oro BaprocTi. Bin
MOBMHEH JIMIIIE TOBEPHYTU OTPUMaHy BUTOY BiJ mpofaxy [229, c. 159; 236].

3arajoM MIOTJIAHACHKE IMPaBO BKJIIOYAE E€IEMEHTH PHUMCBHKOI IOpUCHPYIAESHIII],
3arajlbHOTO TIpaBa 1 MpaBa KOHTUHEHTAJIbHOI €BPOINH, O0COOIWUBO IIOAO PEryIIIOBaHHS
BIJIHOCUH Oe€3MmifCTaBHOTO HAOyTTs MaitHa. JlOIiIbHO 3ayBa)XMTH, IO IIOTIAHJCHKE
mpaBO B IIEBHOMY pO3yMiHHI OJF>K4Ye JI0 POMAHCHKOI MOJEJ PETYIIOBaHHS IIHX
BIJIHOCUH, 0COOJIMBO CTOCOBHO CYyOCHIIapHOTO MO30BY Mpo Oe3mifcTaBHe 30araueHHs (B
[lotnanaii — recompense).

Hacnigyroun ¢paHiry3bke 3aKOHONABCTBO, Y SIKOMY BH3HAUAEThCA, IO «0OCAT
00OB’A3Ky TMOBEpHEHHS 3aJIeXKUTh Bl TOro, OyB HaOyBay JOOpPOCOBICHUM YU

HEIOOPOCOBICHUM B OTpPUMaHHI HeHanexxHoro MmainHay (cT. 1378-1380 dpaniry3bkoro
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[MuBinpHOTO KOMEKCY) [213], MIOTIaHACHKE MPABO MICTUTh CXOXKHM miaxifd. JloOpocoBicHuin
HaOyBa4d MOBEpTA€ JIMIIE OTPUMaHE MaHO B HATypil, TOIl SIK HeAOOpOocoBiCHUN HalOyBay
Ma€ TIOBEPHYTU K OTPUMaHE MaiHO, Tak 1 BIICOTKM ab0 JOXONIW 3 IbOr0 MaiHa. Y pasi
BTparu 1HIMBIAyaJIbHO-BU3HAYEHOTO 00’ekTa 0e311ICTaBHOTO 30arayeHHs
He100pocoBICHUI HaOyBad 3000B’sI3aHUI BIJIIITKOAYBAaTH HOTO BapTICTh.

B Vkpaini 3a 3arajibHUM MpaBWIOM OOOB’SI3KOBE MOBEPHEHHS B HATypl MaiiHa,
HaOyToro Oe3 HaJeKHUX MiJICTaB. ICHye Mpe3yMIiis MOBEPHEHHS MaiiHa B HaTypi 3a
HassBHOCTI Takoro MaitHa (cT. 1213 LK VYkpaiun).

B naykoBiii JiTepaTypi 3yCTpidalOThCS pi3HI MOMISAIU HA Te, 10 O3HA4Ya€ «MaiHO
B HaTypi» B acmeKTi 3000B’s13aHb IPpH O€3MiCTaBHOMY HAOyTTI MaiiHa. 3TiTHO 3 OAHIEIO
TOUYKOIO 30Dy, MOBEPTATH MOTPIOHO came Te MalHO, sike OyJ0 oTpuMaHe O€3IiICTaBHO,
3a YMOBH, III0 BOHO ICHYE SIK MarepiajibHa piu 1 30epernocs y HaOyBaua. [Hmii BuYeH1
CTBEPIDKYIOTh, IO MOHATTS «MaiHO B HATYpPi» BKJIIOYAE HE JIUIIE KOHKPETHE HE3aKOHHE
30arayeHHs1, ajie ¥ 1HI1 OAHOPIIHI MaltHOBI aKTUBHU. BOHU BUXOJATH 3 IPUITYIIICHHS, 110
3000B’s13aHHS MO>K€ BUHUKHYTH IIpU HaOyTT1 MaiiHa 0e3 HaJleKHUX MiACTaB, HE3aJIEKHO
B1JI TOTO, € IIe¢ MalHO 1HMBIAyaJlbHO BU3HAYEHUM 4d pojoBuM [153, ¢. 22-23].

Kepyrouncsy tekcrom cr. 1213 LK Vkpainu, BBakaeMo, 110 3aKOHO/IABELb Ma€ Ha
yBa3l W 1HAMBIIyaJbHO BHU3HAYEHE MAailHO, OCKUIBKM B IHIIOMY BHUIAQJKy MO)XHA
JOMYCTHTH, IO 3a 3alOMiSHHS INKOAM MaifHy, SIKe HE € POIOBUM, 3000B’s3aHHS 3
MOBEPHEHHS 200 BIIIKOYBaHHS HE BUHHUKAE, M0 € HEJIOTTYHUM. MOXKHA CTBEPKYBaTH,
0 NpaBWia, BUKJIAQAEHI B I CTarTi, MOXYTh BUKOPHCTOBYBATHCH OUIBII IIIHPOKO,
OCKUTbKM 3aKOHOJaBelLlb Iependadae 3acTOCyBaHHA 3000B’s3aHb IMpHU O€3MiJICTaBHOMY
HaOyTTI MaifHa, HE3AJIEXKHO BiJl TOTO, IO € 00’ €EKTOM IIHOTO 3000B’sI3aHHS: 1HANUBITYaTbHO
BU3HAYCHE MaitHO YU POJIOBI pedi. 3 bOT0 MONIAY OOMBA TIIyMauyeHHsS! TEPMIHY «MaiHO
B HaTyp1» MOXYTh BUKOPUCTOBYBAaTUCh Ha MPAKTHLIL.

3o0kpeMa, Ko 0e3MiICTaBHO OTPUMaH1 pedi, BA3HAUYEH1 POJIOBUMH O3HAKaMH, TO 1X
HEOOX1HO MOBEPHYTH, OCKUILKHA MMOBIPHO HEMOXKIIMBO Oye MOBEPHYTH T€ caMe MaiHO,
ske Oyno Oe3mijacTaBHO HaOyTe. Y BHUMAJKY, KOJIM 00’€KTOM 3000B’SI3aHHS € KOHKPETHA
1H/IMBITyaJJbHO BU3HAUEHA piY, ii CJIJ MOBEPHYTH, SKILO BOHA ICHYE B HaTypi. SIKIIO piy

OyJa TMOIIKO/PKEHA UM 3IMCOBAaHA, TO BapTO BIJIIIKOIOBYBATH BapTICTh IN€T Pedl, 3aJIEKHO
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BiJl CTyNeHs ii MOIIKOUKEHHSI Ta HEMOXJIMBOCTI BUKOPUCTAHHS 3a MpHU3HA4eHHsIM. Jliist
CyO’€KTIB TOCIIOJApIOBaHHS IOBEPHEHHS caMe pedyed 3 pPONOBHMH O3HaKaMu, a He
BapTICHOTO EKBIBAICHTY € Oulblll €(eKTHBHUM CHOCOOOM IIOHOBJICHHS IOPYIIEHOTO
MafHOBOTO TIpaBa, OCKUIbKM TaKMMH peuyaMu MOKe OyTH CHUpPOBHMHA, Marepiaid, Ha
OTPUMAaHHS SIKUX CYO’€KT TOCIOAApIOBaHHSA, 3a PaxyHOK SIKOTO 3IACHEHO 30aradycHHS,
BUTPATUB JIOJIATKOBUH pecypc, HAPHUKIIA, Ha HOTO MOIIYK, TOCTaBKY, PO3BAaHTAKECHHS.

Sk BKe 3a3HavyaJoCh B JAMCEpTaliiiHiii poOOoTi, BapTICTh MaliHa I[OBHHHA
BU3HAYATHCS HA MOMEHT po3lisiay crpaBu cyaoMm (3rigHo 31 cT. 1213 LK Ykpainn).
HatomicTe B pi3HHMX KpaiHax MpakTUKa MoOXe Biapi3HaTtuca. Hampuknaza, y mpoBiHIii
KBebOek, BapTicTh MaiiHa OIHIOETECS HA MOMEHT TIPEH SBJICHHS BHMOTH TIPO
MOBEPHEHHS, ajie, sKIo HaOyBad JisiB  HEJ0OpOCOBICHO, poO3MIp 30aradeHHs
BU3HAYAETHCSA Ha MOMEHT Oe3rminctaBHoro 30aradenns [205]. ¥V Hinepnanmax BapTicTh
MaifHa y TpOIIOBii (hopMi BU3HAUAETHCS HA MOMEHT Oe3MiicTaBHOrO 30aradeHHs [211].

[ToTpiOHO BpaxoByBaTH, IO 3 MOMEHTY O€3IiICTaBHOTO HAOYTTs MaiiHa
Cy0’€KTOM TOCHOAAPIOBaHHSA 1 10 MOMEHTY pPO3INISly CHpPaBU CyAOM MOXE HpPONTH
3HAYHUN MPOMIXKOK Hacy, 0 MOXKE BIUIMHYTH Ha MPaBOBUH cTaryc norepmiioro. L{inu
Ha TOBapH TaKOX MOXKYTh PI3KO 3MIHIOBATHCS 3 YACOM, 1110 MOXKE MPU3BECTHU JI0 30MTKIB
y HaOyBaua Ta morteprniioro. HeoOxigHO 3a3HAYWTH, IO Pi3HI KpaiHM BU3HAYAIOThH
BapTICTh HAa MOMEHT O€3I11ICTABHOTO 30araueHHs, MOB’sI3yI0UH i1 3 peaIbHO BapTICTIO
MaiiHa Ha MOMEHT BUMHEHHs 0€31iICTaBHOTO HA0yTTSI.

Ha 3axkoHOnmaBuoMy piBHI BCTAHOBJICHO CIIOCIO BU3HAYEHHSI BapTOCTI MailHa 3
BUKOPDHCTaHHSM OIlIHKM MaiHa Ha TMiACTaBl 3araibHUX mpaBwil (4.4 cT. 632
K Vkpaian). 3rigao 3 ct. 632 11K Ykpainu 1iHa BU3HAYa€ThCs HA OCHOBI 3BUYAMHHX
I[IH Ha MoAiOH1 ToBapu, poboTu ado mocayru [185]. Takuil miaxiJ 3aCTOCOBYETHCS 0
JIOTOBIPHHUX BIJJHOCHMH MDK CTOPOHAMH, aJie, OCKIJILKH 3000B’SI3aHHS, 1[0 BUHUKAIOTH Y
pa3i HaOyTTs MaliHa 0e3 JAOCTaTHIX MiACTaB, 32 CBOE MPHUPOIOI0 € KBA310TOBIPHUMH,
3aCTOCYBaHHS JI0 HHUX BIJIOBIIHUX TPAaBOBUX HOPM JIOMYCKAETHCSA 3a AHAJIOTIEIO 3
3aKOHOM. BiAMOBIIHO /10 Cy0BOi MPaKTUKH «BapTICTh CIIPHOTO MaifHa BU3HAYAETHCS
MOTO/KEHHSIM CTOpPiH, a 3a MOro BiACYTHOCTI — JIMCHOIO BapTICTIO MailHa Ha Yac

po3msiay cropy. Ilig MiliCHOIO BapTICTIO PO3YMIIOTh TPOIINOBY CyMy, 3a SIKy MaifHO
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MOJKHA MIPOJIATH B TAHOMY HACEJICHOMY IyHKTI1 4 MiciieBocTi» [178]. [yt mpaBHILHOTO
BU3HAYEHHS BapTOCTI MaiiHa NOIIBHO TaKOXK 3BEPHYTH YBary Ha BHU3HAYEHHS MiCLIS
(MicCIIEBOCTI), 3a LIHAMU SKOTO IIJIJIAra€ BCTAHOBJICHHIO BapTICTh peyl.

Ockinpku 3000B’A3aHHS MpU HAOYTTI MaiiHa Ccy0’€KTamMH ToCHoAaploBaHHs 0e3
JIOCTaTHIX MIJCTaB € «KBa3lJOTOBIPHUMHU», TO MIK CTOPOHAaMH BHUHHUKAIOTh TakKi
MPaBOBITHOCUHH, SIK IIPH YKJIaJIEHHI JOTOBOPY MPO Mepeaady peyi.

3rigHo 3 4.3 cr 623 LK Vkpainu «30UTKM BU3HAYAIOThCA 3 YpaxXyBaHHSAM
PUHKOBHX I[iH, 1110 ICHYBJIM Ha JICHb JIOOPOBLIHLHOTO 3aJ0BOJICHHS OOP>KHUKOM BHMOTH
KpeauTopa y Micll, Je 3000B’s3aHHA Mae OyTH BHKOHaHe, a SIKIIO BUMoOra He Oyna
3aJI0BOJICHA JOOPOBUIBHO, — y JI€HBb MNP IBJICHHS MO30BY, SKIIO 1HIIE HE BCTAHOBIICHO
noroBopoM abo 3akoHOM. Cya Moke 3aJOBOJBHUTH BUMOTY MpO BIAIIKOTYBaHHS
30UTKIB, Oepy4r J0 yBard PUHKOBI I[IHU, IO ICHYBAJIM HA JCHb yXBaJICHHS PIIICHHS)
[185]. To6TO, cnig OpaTu 10 yBaru T€ Miclie, e OOPKHUK MIT OTPUMATH Pid.

Crt. 12 3V «lIpo 1iHu 1 IIIHOYTBOPEHHS» Mependadae, 1o Aep>kaBHe perytoBaHHs
I[IH 3aCTOCOBYETHCA JIO0 TOBapiB, IO CYTTEBO BIUIMBAIOTh HA LIHOYTBOPEHHS, €
COIlIaIbHO BaXKJIMBUMH, a00 BUPOOJISAIOTHCS CYyO’ €KTaMU 3 MOHOIIOJIBHUM CTAaHOBHUIIIEM
Ha puHKy [134]. Jlep>kaBHe peTyaiOBaHHS IiH 3IHCHIOETHCS IUISIXOM 3aIPOBAKECHHS
000B’SI3KOBUX [IJI1 3aCTOCYBaHHS CyO’€KTaMu TOCHoJaproBaHHSA (PIKCOBaHMX IIiH;
IPAaHUYHUX I[iH; TpPaHUYHUX PIBHIB TOProBeJbHOI Haa0aBKu (HAIIHKHA) Ta
MOCTa4aIbHULIBKO-30yTOBOI Ha/I0aBKU (IMOCTa4aJIbHULIBKOT BUHArOpOJM); TPAHUYHUX
HOPMAaTHBIB PEHTA0EIBHOCTI; PO3MIPY MOCTAYaIbHUIIBKOI BUHATOPOJI; PO3MIPY JOILIAT,
3HWKOK (3HMKYBaJbHUX KOE(]III€HTIB); MPOIEIypy NEKJIapyBaHHS 3MIHH I[IHU Ta/abo
peectparii miau [134].

BianosinHo, y pa3i BAHMKHEHHS TOCIIOIAPCHKOT0 30008’ 13aHHS 3 O€3IT1CTaBHOTO
30arayeHHs: 000B’3KOBO HEOOX1AHO 3BepTaTH yBary Ha BUJ I[IHM MaifHa, OCKIJIbKA BOHA
MO>Ke OyTH JIepKaBHO-PETYIHOBAHOIO.

KpiMm TOro, morpiOHO BpaxoBYyBaTHM BIAMIHHICTE Yy BHU3HAUYE€HHI BapTOCTI
1HIMBIAyaJIbHO BU3HAUEHOTO Ta POAOBOTO MaifHa. |HAMBIMyanbHO BH3HAYEH1 pedi MaIOTh
BEJIMKY LIHHICTH ISl Cy0’€KTa TOCTIOAAPIOBAHHS (HANPHUKIIAJ], YCTaTKyBaHHS BUTOTOBJICHE

Ha 3aMOBJICHHS, IPOrpaMHe 3a0e3MeUeHHs, po3pOo0iIeHe CeLiaIbHO Ui BUKOPUCTAHHS Y
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3a3BHYail BIAMIKOJOBYIOTH IpoIlMMa. B cHUTyallisx, KoM BaXKO 00’€KTUBHO BH3HAYUTU
BapTICTh YHIKAJILHOI peyi, 3amydaroTh ekcnepra [152, ¢. 131].

[TponoBxyroun aHasiz 000B 3Ky BIIIIKOAYBaHHS y BUMaAKax HaOyTTs MaiiHa Oe3
HaJIeKHUX TIJCTaB, HEOOXIJIHO 3BEPHYTH yBary Ha MOXJIMBICTh BHUPIIIEHHS IHOTO
NMUTAaHHS 3 BHUKOPHCTAaHHSM PI3HUX METOMIB KOMIIeHcallii. BuHWKae NHTaHHS, YU
JI03BOJICHO BUILIaYyBaTH KOMIICHCAIII0 HE JIMIIE TPOIIMMA, a HaJaBaTH €KBIBAJICHTHE
MaiHO $K BiamIkoayBaHHs. Y koHTekcTi cT. 1213 IK Vkpainu, kommeHcaris — 1ie
cnoci® BiIHOBJIEHHS MaiHOBOI piBHOBaru Mix HaOyBauem Oe€3ITiICTaBHOTO 30arauyeHHs
Ta TOTEPIIINM, [0 BHUPAXKAETHCA Yy TPOMIOBIM (opmi, sKa €KBIBaJIGHTHA BapTOCTI
HaOyToro 0e3 JOoCTaTHIX MiJACTaB MaiiHa. BapTo 3a3HauuTH, 110 TYT MOBa HE iae mpo
BIJITKOJTYBaHHST IIIKOAW, OCKUIBKM Tpu Oe3MijJcTaBHOMY HaOyTTI MaifHa Cy0’€KT
rOCIIO/IAPIOBAHHS OTPUMY€E MallHOBUM MPUPICT, SIKUK 3000B’A3aHUIN MOBEPHYTH, SIK MPU
BIIIKOMYBaHHI INKOJM MOBa WAe MpO TOKPUTTSA 3aBAaHOi IMKOAW. Y Tporeci
3aMmoAISTHHS ITKOAM MOMEHT MalHOBOT BUTO/IM BIJICYTHIH.

[Ipu OyxBanpHOMY TiymadeHHl cT. 1213 1K Vkpainu takuii miaxig He
nonyckaeTbesl. OHaK BapTO BpaxoBYBaTH, IO TOCHOAAPCHKE MpaBO OazyeTbcs Ha
3araJbHOMY TMPUHIIUII «03BOJICHO BCE, OKPIM TOTO, 110 MPSIMO 3a00POHEHO 3aKOHOMY.
TakumM YuHOM, 3a MEBHUX OOCTAaBUH MOXKHA MPHUITYCTUTH, IO BUKOPUCTAHHS
€KBIBAJICHTHOTO MaifHa SK KOMIIEHCAIlli MOXJIHBE, SKIIO MOTEPIIIUN HE 3amepedye
NPOTH Takoi (OPMHU KOMIEHCAII].

HonatkoBo ct. 1214 11K Vkpainu 3000B’si3ye HaOyBaya BIJIIKOJOBYBAaTH BCi
JIOXO/IH, SIKI BIH OJiep>kaB abo MIr OM oJiep>KaTu Bij HaOyTOTO MaiiHa 3 MOMEHTY, KOJIU
BiH Ji3HaBcg ab0 MIr Ji3HATHCS Mpo Oe3mifCTaBHE BOJOJIHHS MM MaWHOM 0e3
Hajie)kHoi mifacraBu. lle o3Hadae, mo HaOyBay TaKOXX HECE BIJIIMOBIIAJIBHICTD 3a
Oe3MiicTaBHI JOXOJHU, SIKI BIH OJIEp’KaB dYepe3 1€ MalHO, a TaKoX 3a MOXJIMBE
noripiieHHst Maiina [185].

Busnauenns tepMiny «oxoam» Mictuthes y cT. 189 LUK Ykpainu 1 oxomutoe Bce,
10 BUPOOJIAETHCS, BUIOOYBAETHCS, a00 ONEPKYETHCS 3 pedl 1, K MPaBUiIO, HAJEKUTh

BJIACHHUKOBI MaiiHa, SKIIO 1HIIIE HE BCTAHOBJICHO 3aKOHOM a00 JoroBopoM. OTxe, MOKHA
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BBaXkatu, 110 HopMa cT. 1214 1K VYkpainu po3mmproe MOHSTTS «JI0XOAIB» Ha yCl BUIU
HAJXOMKEHb, SIKI MOXKYTh BKJIIOYATH pi3HI BUIM BUTOIM Ta NpUOYTKY, OIEp>KaHI B
pe3ynbTari 0e3IiICTAaBHOTO BOJIOAIHHS MaiHOM. TakuMm 4rMHOM, HaOyBad 3000B’sI3aHUMN
BIJIIIKOYBaTh BCl JOXONH, SIKI BIH Of€p)KaB Bij Oe3mijcTaBHO HaOyToro maiHa, abo
MOHECEH1 30UTKHU B pa3i MOTIpIIIEHHS MaiiHa.

BigcoTkn 3a KOpPHCTYBaHHS YY)KHMH TPOIIOBUMH KOINITAMH HapaXOBYIOTHCS
3rigHo 31 cT. 536 LK Vkpainu. Cr. 1214 11K Vkpainu nocunaetscs Ha CT. 536, ajne He
BU3HAYa€ KOHKPETHUM pO3MIp BiACOTKIB. BiH MoO)ke€ BCTaHOBJIIOBATHUCS JOTOBOPOM
CTOpiH abo BIAMOBIIHO /10 IHIIMX HOPM 3aKOHOJABCTBA. Bincorku, nependaveHi ct. 536
K xomekcy VYkpaiHuw, CTaHOBISITH EKOHOMIKO-TIPaBOBY (opMy KoMmeHcalli 3a
KOPUCTYBaHHS YY)KUMHU IPOITOBUMH KOIIITAMHM, Y TOMY YHCIII TUMH, 110 Oynu HaOyTi a0
yTpuMyBaHi 0e3 npaBoBoi mijcTasu [152, c. 137].

Jlesaxi JOCHITHUKWA CTBEP/KYIOTh, II[0 BHUMOTY TMIPO CTATHEHHS JIOXO/IIB,
oJiepKaHUX 3 HaOyToro (30epekeHoro) MaiftHa 0€3 JOCTaTHIX IMIJICTaB y HaTypabHIM
dbopmi, HE MOXKHA 3aMIHIOBaTH BUMOTOIO TIPO CIJIATy BIJICOTKIB BIAMOBIAHO 10 CT. 1214
K VYkpainu. [Hmni BueHi BBaKarOTh TaKUW MIAXiJ A0 BUPIMIEHHS LBOTO MHUTAHHS
HECTPaBeUTUBUM. 3pO3yMUIO, IO I podieMa HE Ma€ YITKOTO BUpiieHHs. BakinBo
BIIPI3HATH CHUTYyallll 3alie)KHO BiJ TOro, KoiM Oe3mijcTaBHe HAOyTTs MaiHa B
HaTypaibHid (Gopmi Oyao BTpadyeHe, 1, BIANOBIAHO, KOJIM BHHUK OOOB’SI30K
BIJIIITKOTyBAaTH WOTO BapTicTh [7, c. 178].

Sk 3a3nauae I B. [lyukoBa, K10 OOp>KHUK MMOBUHEH MOBHICTIO KOMIIEHCYBaTy BCl
JIOXOMM, SIKI BIH OfEpKaB BiJ MaiiHa depe3 Moro Oe3mifcTaBHE 30aradeHHs, TO
BIJIIIIKOTyBaHHSI MOMKJIMBE JIAIIE Y MEXaxX MOHECEHUX BUTPAT, MOB’A3aHUX 13 YTPUMAHHSIM
a00 BUKOPUCTAHHSIM LOTO MaiiHa; BIH MOBUHEH HE JIMIIE TMOBEPHYTHU OJEp)KaHl BIJ
0e3MmiICTAaBHO HAOyTOro MaifHa OXOMW, ajié ¥ Hece BIJMOBINAJIBHICTE 32 MOXKIIUBE
MOTIpIICHHST MaiiHa. BomgHouac 151 HOpMa He 3000B’s3ye OOp>KHMKA BIJIIKOAYBaTH
MOTIPILIEHHS] MaifHa 3aJIe)KHO B HOro mpoBuHU. OTxe, OOP>KHUK HECE BIANOBIAAIBHICTD
niepe;1 MOTEPITUTIM, HE3aJIeXKHO BiJl TOTO, UM Oyra fioro mposuHa uu Hi [136, c. 120].

[Ilomo HapaxyBaHHS BiJICOTKIB 32 KOPUCTYBaHHS UY)KHUMH TPOIIOBUMH KOIIITAMH, TO

BOXJIMBO TAKOX BU3HAYUTH MOMEHT, 3 SIKOTO HApaxXOBYIOThCS BiJICOTKU. BiAMOBITHO 10
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npaBuil, BUKIaaeHuX y cr. 1214 1K Ykpainu, BiICOTKM HApaxOBYIOThCS 3 MOMEHTY, KOJIU
HaOyBad Ji3HaBcs a00 MaB OM JI3HATUCS PO OE3M1ICTaBHICTh HAOYTTS IPOLIOBUX KOIIITIB.

B 1HmmX KpaiHax BIJCOTKM IIOYMHAIOTh HAPAXOBYBaTHCS 3 MOMEHTY,
noiHQOpMOBaHOCTI HaOyBauya MpPO HEHACTaHHS BIAMOBIIHOTO pe3yibTraTy abo Mpo Te,
mo TmpaBoBa miAcTaBa Bianasa. B HimeyunHi 000B’S30K CIUIaTH  BIJCOTKIB
MOKJIAJIa€ThCsl Ha HaOyBaya 3 TOTO MOMEHTY, KOJHM BiH Ji3HaBCS, IO pe3yabTaT He
HacTaB abo 10 MpaBoBa MiJCTaBa HaJlaHHA MaitHa Biamana (a63. 2 § 820 Biirgerliches
Gesetzbuch) [203].

OTxe, SK HallOHAJbHHUM, Tak 1 3apyODKHUN 3aKOHOJABEIb BH3HAYAIOTh, LIO
BIJICOTKM TOYMHAIOTh HApaxOBYyBaTH 3 TOTO MOMEHTY, Koy HaOyBau aAi3HaBcs a0o
MOBUHEH OYB JA13HATUCH PO OE3M1ICTaBHICTh 30arayeHHsl.

[IponoBxyroun aHaii3 OOOB’S3KYy BIJIIKOJYBaHHS y BHUIAIKax HaOyTTd MaiiHa
Cy0’€KTOM rocrnofaproBaHHsl 0€3 HaJeKHUX MIJCTaB, BAPTO 3BEPHYTH yBary Ha 1HIII
METOAM KOMITCHCallii, HAMPUKJIaa, BUKOPUCTAHHS 1HCTUTYTY pecTuTylii. OnHaK mocrae
NUTaHHS, Yd MOXE PECTUTYUIMHHUNA MO30B BUKOPUCTOBYBAaTHUCH MJIsi KOHIUKLIMHUX
MPaBOBIIHOCHH, 1110 € 00’ €KTOM HAIIOTO JOCIIKEHHS.

3MICTOBHO KOHCTPYKIlisi 3000B’s3aHb 3 O€3IiJICTABHOTO 30aradeHHs 4acTKOBO
MEPETUHAEThCS 3  PECTUTYIEI0, BIHAMUKAIIEI Ta  IHIIUMH  CHEIiaJIbHUMHU
KOHCTpYKIisiMU. BogHouac, Ha Hally AYMKY, PECTUTYILIHHUNA MO30B — 1€ CHEIllaIbHUM
Croci0 BIHOBJIEHHS TOPYIIEHOTO MpaBa, 10 BUAHO 3 OCHOBHUX O3HAaK PECTUTYIIII.
Pectutyniiinuii 1M030B BUKOPUCTOBYETHCSA, KOJM MOTPIOHO BHU3HATU MPABOYMH
HEIIMCHUM 1 BITHOBUTHU MpaBo BiacHOCTI. lleit Bua mo3oBy € 3ac000M 00OB’SI3KOBOTO
IPABOBOIO 3aXHCTy Ta MOXKE 3aCTOCOBYBAaTHCS JIMIIE TOMAl, KOJU MIXK CTOPOHAMHU
ICHYIOTh JOTOBIpHI BIAHOCUHU. OTXEe, PECTUTYLIIsI MA€ MEBHI 03HAKH, SIKI TPOSABIIAIOTHCS
B Cy0’€KTHOMY CKJIa/li IPaBOBIAHOCHH.

[IpaBOBITHOCHMHHU, TMOB’S3aHl 3 PECTUTYLIMHUMU BUMOTraMH, OOMEXEHI 3a
y4aCHUKaMH, BKIIOYAI0YM CTOPOHHM TOCIOAApPCHKOTO JOTOBOPY Ta 3aiHTEPECOBAHUX
oci0. Pectutytiss MOXKIIMBA JIMIIIE B OKPEMHUX BHIAJKaX 1 BKJIFOUA€E TTOBEPHEHHS JIUIIIE
OJIEP’KAHOTO MaiiHa, HE3aJIeKHO B1Jl TOTO, YUM OyB MpPEIMET MPaBOUYMHY: 1HANBITYaTIbHO

BU3HAUCHOIO PIYYI0 UM PIYUIO 3 POJAOBUMH O3HAKAMU.
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[TimBoasiun MIACYMKH, MOXKHA CTBEPIPKYBaTH, IO Y KOHTEKCTI 3000B’si3aHb, SIKi
BUHUKAIOTh 3 HAOyTTS MaiiHa 0e3 JOCTaTHIX MiJCTaB, Cy0 €KT TOCIONApIOBAHHS €
HOCIEM OCOOJIMBOTO MPABOBOTO CTAaTyCy, 10 OOYMOBIIOE MOTpedy B ypaxyBaHHI MOTO
TOCIOJIAPChbKOT  KOMMETeHIIi Mpu  KBamiikamii  BIAMOBIIHUX  IPaBOBIIHOCHUH.
[ocnomapcbka  MPaBOCYO’€KTHICTH ~ TAaKOTO  y4YacHMKa  BKIIIOYAE  CIEIIAJIbHY
IPaBO3/ATHICTb, SIKA OXOILIIOE CYKYITHICTh MpaB 1 000B’s3KiB, CHIBBIIHOCHUX 13 METOIO
Ta 3aBJaHHIMH HOTO0 AIsUTBHOCTI Y cepl rocrnogaproBaHHs.

[Ipy Bu3HAUEHHI BapTOCTI MaiHa, HaOyTOoro cy0’€KTOM TOCIIOJaprOBaHHS 0e3
JOCTATHIX TPaBOBUX IIi/ICTaB, MOTPIOHO BPAaxOBYBAaTH MICHEBICTh, y SAKIH OOpKHHUK
(dbakTUYHO OTpUMaB MailHO BiJl TOTEPHIJIOrO, a TAaKOX IMPaBOBY MPHUPOAY IIHU
BIJIMOBITHOTO MaiHa 3 OIVIsly Ha MOXJIMBICTS i1 IEP>KaBHOTO PETYTIOBAHHS.

HopmartuBHe peryntoBaHHs OXOIUIIOE MOXIIMBICTh 3aCTOCYBaHHS 3000B’s13aHb, 1110
BUHUKAIOTh 3 0€3M1JICTaBHOTO HAOYTTS MaifHa, HE3aJIEXKHO B1J] XapakTepy 00’ €KTa: YU TO
1HMBIIyaJbHO BU3HAYEHE MaiHO, Y MaWHO, BU3HAUYCHE POAOBUMHU O3HaKaMu. OIlliHKa
BapTOCTI MaifHa, Ha0yTOro 0€3 JMOCTATHIX MIJCTaB, 3aJIEKUTh B MOTO XapaKTepy: IS
MaiiHa, BU3HAYEHOTO0 POJOBUMH O3HAKaMM, BOHA 0a3yeTbCsd Ha PUHKOBIM BapTOCTI
aHAJOTIYHUX TOBApiB, TOJMI SK JUIsl 1HAWBIAYaJdbHO BH3HAUCHUX pPEUYCH BPAXOBYETHCS
iXHS yHIKaJbHa [IHHICTb, IO MOXKE MOTPeOyBaTH MPOBEICHHS €KCIIEPTHO1 OLIIHKHU.

AHani3 TepMiHa «MaiHO» J03BOJIIE€ 3pOOUTH BUCHOBOK, 1110 1€ MOHSATTS OXOILIIOE
PI3HOMAHITHI pedi, I[IHHOCTI, TPOIIOBI KOomTH Ta goxoaud. OO6’ekT 3000B’s3aHb, SKi
BUHUKAIOTh y BUMAAKY O€3MiJCTaBHOrO HaOyTTS MaifHa B TOCIOAAPCHKIA cdepi, Mae
MOJIBIMHY MPABOBY MPUPOTY: 3 OJTHOTO OOKY, BIH € 00’ €KTOM TOCIOAAPCHKOTO 000POTY, a
3 1HIIIOTO — CKJIQ/IOBOIO TOCIIOAAPCHKHUX ITPABOBITHOCHH.

Buxonstuu 31 ct. 1213 LK Ykpainu, BUCIOBICHO NPUMYIIEHHS 1010 MOXJIUBOCTI
BIJIIIKOYBaHHsS Oe3mificTaBHO HAOyTOro MaifHa He JMIle y TpoIIOBid Qopmi, ane i
NUISIXOM Tepefadi MaiiHa, PIBHOI[IHHOTO 3a BapTICTIO, 0a3ylouuch Ha 3arajbHOMY
INPUHIUII «JI03BOJIEHO BCE, AKIIO L€ HE 3a00POHEHO 3aKOHOM).

3a pesyabraramMy MOPIBHSUILHO-IIPABOBOTO aHaJi3y MOKHA KOHCTAaTyBaTH HasBHI
CHIJIBHI Ta BIAMIHHI PUCH NPABOBOIO PETYIIOBaHHS. SIK y HallOHAJIbHOMY, Tak 1 B

3apyODKHOMY 3aKOHOJaBCTBI BUKOPUCTOBYETHCA MIAXIJ, BIANOBIIHO JO SIKOTO
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HapaxyBaHHS BIJCOTKIB 3a KOPUCTYBaHHs O€3MiJICTaBHO HAOYyTUMHU T'POLIOBHUMHU
KOIITAaMH PO3MOYUHAETHCS 3 MOMEHTY, KOJIM HalyBau JAi3HaBcs abo MOBUHEH OyB
JI3HATUCS MPO OE3MiACTaBHICTh Takoro 30aradeHHs. [Ipore ykpaiHChke 3aKOHO/IaBCTBO
(dikcye MOMEHT OIIIHKM 30aradeHHs Ha MOMEHT pO3IISAy CHpaBU CYIOM, TOAL SIK
3apyoixkHi migxoau (Keebek, Himepnanmau) opieHTYIOTbCS Ha MOMEHT Mpes sIBJICHHS

BUMOTH 200 MOMEHT CaMOro 30araycHHs.

2.4 PizHoBuan HaAOyTTd MaWHa Oe3 [JocTaTHIX IacraB 1 3000B’s3aHb, SKi
y ,

BHUHHUKAIOTH BHACIIIIOK MOr0 311CHEHHS

[TounHatoun po3IsaaTi 0O3HAUCHE MUTAHHS B ICTOPUYHOMY acIleKTi, BBAKAEMO 3a
JIOIIJIbHE HAaBECTU Kiacu(ikalliio Jpkepes 30008’ 13aHb 3a [HeTuTynismu KOctrHiana:

— ex contractu — Ti, 1110 BUHUKJIU 3 JIOTOBOPIB,;

— quasi ex contractu — Ti, III0 BUHUKJIIN 3 KBa3110TOBOPIB;

— ex maleficio — Ti, 10O BUHHUKIIH 3 JEIIKTIB;

— quasi ex maleficio — Ti, mo BUHUKIX 3 KBa3igemnikriB [30, c. 23].

TakuM ynHOM, 3000B’s13aHHS MpU HAOYTTI MaiftHa 0€3 JTOCTATHIX MiJCTaB, MOPSI
13 3000B’s13aHHSIMU 3 BEACHHS 4YXKUX chpaB 0e3 JnopydeHHs (negotiorum gestio) 1
JNESKUMU 1HIIMMH, TOTpanmuid B Tpymy 3000B’s3aHb, IO BUHUKAIOTH «HIOM 3
JIOTOBOPY», TOOTO € KBa310roBipHUMHU (quasi ex con tractu) [30, c. 24].

VY nocTkiIacMYHUM Mepiojl CBOTO PO3BUTKY PUMCHbKa IOPUCIIPYACHILIIS BUILIMIIA
OKpeMi BUJY KOHAMKIIITHOTO MO30BYy MPO MOBEPHEHHS MaiilHa BHACIIIOK HOro HaOyTTs
0e3 JocTarHIX MiJACTaB, 10 OoTpumaio 3akpimeHHs B Jurecrax FOctuniana. I{um
KOHIUKIISAM TIpHCBIYeHI mojokeHHs KHUr 12 1 13 Jlurect. Kuura 12 micTuTh
KJacu(ikaiio KOHAUKIIHHOTO MO30BY PO MOBEPHEHHS O€3MiICTaBHOTO 30aradyeHHs 3a
iX causa, TOOTO 3aJie’)KHO BiJI KOHKPETHMX OOCTaBHH, SIKI € TIJCTaBOIO IS
BUTpeOyBaHHA. TakuM YHMHOM, y TOCTKIACUYHOMY pPHUMCBKOMY TIpaBl KOHJIMKIII{
BTpaTwjii CBii aOcTpakTHUM xapakrep. Ilepmri Tpu TuTynu KHUTH 13 mpucBsyeH1
condictio furtiva («1mmo30B 3 kpaaikku»), condictio ex lege («mo30B i3 3akoHY») 1

condictio triticaria («mo30B 1oa0 nimeHut») [20, c. 517; 65, ¢. 130; 170, ¢. 30; 207].
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ba3yrounchk Ha MOJOXEHHSX TEOpii MpaBa, MOKHA CTBEPIKYBATH, IO «HAOYTTS
0e3 JOCTaTHIX Ha Te MIACTaBy BITHOCHUTHCS J0 Al Ta OOMIHY MailHOBUMHU IIHHOCTAMHU
MK ocob0amu. BoHO mmoauiseThest Ha TaKl BUIH:

1. be3niocmaene nadbymmsa maiina uepe3 Oii nomepninozo, Ko XTo-HeOynb
MOMMJIKOBO BHMKOHAB Jii, Takl fK CIUIaTa rpoulel, nepeaada peyi, HagaHHS NOCIyr abo
3BUJILHEHHS B1JI MATHOBOTO 3000B’s13aHHS, 1 HE OTPUMAaB BIAMOBITHOT KOMIIEHCAIII1.

2. be3niocmagne nadymmsa maitna uepe3 Oii Hadyeaua, HANPUKIAI, 4epe3
KOPUCTYBaHHS 4yXKUM MailHOM 0O€3 J03BOJTy, MOPYIIEHHS €KOHOMIYHOT KOHKYPEHIIT Y1
3JTOBKMBAHHS MOHOTIOJIHbHUM CTaHOM.

3. besniocmaene nadymms maiina, aKke cmajo pe3yivmamom Oiii mpemix ocio,
HaIPUKJIaJl, HEMPABUJILHOI Mepeiadl ToBapy MEPEeBI3HUKOM ab0 depe3 MPUPOJIHI MOIiT,
Taki SK BiAPWB YOBHA BiJl MPUCTaHI Ta HOTO MOTPAIUIIHHA HA 4Y)KY 3€MENIbHY AUISHKY.

3aiexHo BIJ IMPaBOBOi MiACTaBM, IO TATHE OOOB’S30K ITOBEPHECHHS MaiiHa,
MO>XHA BUJIUTMTU TaKl BUAM O€3I11ICTABHOTO HA0YTTs MaifHa:

1. be3niocmaene nadymmsa maiina 3a iOCYMHOCHI 00CMAMHbLOI NPABOBOT
niocmaeu (ab initio sine causa) [144]. 36araueHHss MOKe BUHUKHYTH, 30KpeMa, B TAaKUX
CUTYAIIfX:

— MOMUJIKOBUH TIJIATXK 1O 4yKOMY a00 BIJICYTHBROMY OOPTY;

— mepeaavya MaifHa 3a HEeYKJIaJIeHUMHU JOTOBOPAMU;

— Ha0yTTs MaiiHa 3a HE3aKOHHOKO TiJICTABOI0, HAMPHKIIAJ, BHACIIIOK 3aIroisTHHS
1HIIIHA 0c001 IKO/IM (B TOMY YHCII PO3KpaJaHHsl ), 800 BUKOHAHHS HIKYEMHOT'O [TPABOUMHY;

— OTPUMAaHHS BUTOJM 32 YY)KHU paxyHOK BHACTIJOK MOAiN (HANPUKJIIA], BOEHHUX
JIH 91 CTUXIHHHX JIUX).

2. Habymmsa maitna, npaeosa niocmaea sAK020 32000M eionana. BinnanaHHs
MPaBOBOi TIJCTAaBU MOXKE BHUPAKATUCS B HEJOCSATHEHHI E€KOHOMIYHOI METH, SKOIO
KepyBaBCsl MOTEPIUINNA Cy0’ €KT TOCTIOJIapIOBaHH, HaJaloud MaiHO. Takox BianagaHHs
IPaBOBOi MIJICTABM MOXE IMOJSTaTH B aHYIIOBaHHI IOPUIWYHOrO (PakTy abo MmpaBoBOi
HOPMH, SIK1 JIETaTi3yBajii €KOHOMIYHY METYy HaJJaHHs MaiiHa.

VY cyyacHiii HayKOBiil IOKTPUHI 3alpOINOHOBAHO PO3AUIUTHA 3000B’SI3aHHS TPU

Oe3mijcTaBHOMY HAaOyTTI MaliHa Ha KiJIbKa BU/1B, BPaXOBYIOUH y4acTh TPEThOi OCOOU:
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— «be3nocepenHe Oe3MiaCcTaBHE 30aradeHHs, siKe Tependadae MpSIMHUN Tepexin
I[IHHOCTEH BiJl TOTEPIILIOTO /10 HaOyBauay;

— «OToCepeIKoBaHe Oe3mijcTaBHe 30aradyeHHs, IO BKJIIOYAE IEPEMIIICHHS
IIHHOCTEH BiJ MOTEPIILIIOro Jo 30araueHoi 0cobu uepe3 MpaBOBUM aKT MK MOTEPIIIUM
1 TPETHOIO0 CTOPOHOIO» [32, C. &].

s xnacudikamis moaiOHa 10 MiAXOAY, 110 ICHYE B PI3HUX POMAaHCHKHUX KpaiHax,
Takux sk Irams, ®@panmis Ta Higepnangu, moOKO0 TPABOBOTO  PETYIIOBAHHS
KOHJIUKIIMHUX 3000B’s13aHb [32, c. 8].

I. B. €bumenko nosiisie KOHIUKITINHI 3000B’sI3aHHS HAa BUJIU MO30BIB, SIKI MOXE
BUKOPHCTOBYBATH IMOTEPMiIA 0coba: «1) mpo MOBEpHEHHS MaiiHa B HaTypl BHACIIOK
Horo HaOyTTss 0Oe3 JOCTaTHIX MIACTaB; 2) MpO NMOBEPHEHHS MaiiHa BHACIIOK HOTo
30epekeHHs1 0e3 TOCTaTHIX MiJACTaB; 3) Mpo BIIIIKOAYBaHHS BApPTOCTI MaiiHa, 110 OYyII0
Ha0yTe 0e3 JOCTaTHIX MiACTaB; 4) Mpo BIJIIIKOIYBAaHHS JIOXOJIB BiJ] MailHa BHACIIIOK
Horo HaOyTTs 0e3 nocrarHix migactasy [50, c. 206].

3BEpTAOUNCH 10 3aKOPIOHHOTO JIOCBIAY, PO3MISTHEMO THIIOJIOTII0 KOHIUKITIHIX
MO30BIB, IO BUKOPUCTOBYETHCS B HiMeuunHi:

— Oe3mijcTaBHEe HAOYTTS MaiiHAa «BHACJIJOK BHUKOHAHHS 3000B’S3aHHS 1HILOIO
oco0oto» («durch die Leistung » a63. 1 § 812 Biirgerliches Gesetzbuch);

— Oe3nicTaBHEe HAOYyTTS MaiiHa, 110 BUHUKIO «OyIb-IKMM 1HIIUM YHHOM» («In
sonstiger Weise » a63. 1 § 812 Biirgerliches Gesetzbuch) [203; 22, c. 80].

Ha mpomy 1 3acHOBaHa THIIOJIOTIS IMO30BIB MPO MOBEPHEHHS OE3MiJACTaBHOTO
30araueHHs, 110 BUILISIE BIAIIOBIIHO «KOHIHUKIIT 13 BUKOHAHHS
(«Leistungskondiktioneny) 1 CKOHIMKINT HE 3 BUKOHAHHS»
(«Nichtleistungskondiktionen») [32, c. 133].

B pamkax «xoHAuKIiii 13 BUKOHaHHS», IO Oa3yeThCsi Ha MOJOXkeHHI § 812
Biirgerliches Gesetzbuch, BUn1Is10Th KOHAMKIII, 10 BUHUKAIOMD:

—4Yepe3 BIJCYTHICTh MPaBOBOiI IMMIJICTaBU 3 camoro moyarky (m. 1 a63.1 § 812
Biirgerliches Gesetzbuch): mera BUKOHaHHS HE NOCATAETHCS, OCKUIBKK BIAMOBIIHOTO
3000B’s13aHHA a00 30BCIM HE ICHY€, HANpUKJIaJ, 4Yepe3 HIKYEMHICTh JIOTOBOpY abo

3M1ACHEHEe BUKOHAHHS HE BIJIMOBIJIa€ 3MICTY ICHYOUOTO 3000B’s13auHs [22, . 80; 203];
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—y BUIIAJKY, KOJM TpPaBOBa TMiJCTaBa, sKa ICHyBaja Ha MOMEHT BHUKOHaHHS,
3rogoM mepectana misata (m. 2 ab63. 1 § 812 Biirgerliches Gesetzbuch): nanpuknan, y
MaiiOyTHROMY HE BHHHUKA€ 3000B’S3aHHs, B TIOTAIICHHS SKOTO BHKOHAHHS Oys0
3miiicHeHO 3a3manerinap [22, ¢. 80; 203];

— BHACIIJIOK HEJOCSTHEHHSI pe3yabTary, Ha KWW OyJo HarpaBiIe€HO BUKOHAHHS
BIIMOBIAHO /10 3MicTy yroau (1. 2 a63. 1 § 812 Biirgerliches Gesetzbuch): nanpuxnan,
MalHO TIepeaaBajocs JJiA 3alyCKy BUPOOHHIITBA, ajie BUPOOHHIITBO HE PO3MOYATIOCH
yepes 3MIHY 3aKoHoAaBcTBa [22, ¢. 80; 203];

— BHACIIJIOK HETIAHOI METH BUKOHAHHS, BHACIHIJIOK TMOPYIICHHS OTPUMYBadeM
BHUMOT 3aKOHOJIaBCTBA 200 OCHOBHMX MPHUHITUIIIB MMyoaigyHOTO mopsaKy (1. 1 a63. 1 § 817
Biirgerliches Gesetzbuch)»: npuknagom € nepemaua rpoiieit cy0’€KTy rocrolaproBaHHsI
MmiJ] THUCKOM TIOTPO3 HEMPaBOMIPHOTO OJIOKYBaHHS TOCTABOK, HEOOXITHHMX JIJIst
3MIIMCHEHHS rOCNOIapChKoi aisiibHOCTI [32, ¢. 135; 203].

Amnanizyroun Himenpke mpaso, [. B. [lyukoBa 10X0quTh BUCHOBKY, 110 (PaKTUYHO
BUOKPEMJTIOIOTh I1Ie ¥ TpeTid BUJ O€3IMiJICTABHOTO 30aradeHHs, skuil y a63. 1 § 812
[MuBinbHOTO KOJEKey HiMeuunHM BU3HAYAE€THCS «B1J 3BOPOTHOTO», TOOTO 1HAKILE, HIXK
BHACIIIJIOK BHUKOHAHHSA. TakoX KpiM Oe3miACTaBHOTO 30aradeHHss B Pe3yJbTaTi
MOCATaHHS Ha YYXI MpaBa y Il rpyli BU3HAETHCS 1€ OAWUH PI3HOBUJI KOHIUKIIMHUX
MO30BIB: MPO BIAIIKOAYBAaHHS BUTPAT, MOB’A3aHUX 3 JAISIMU B Uy)KHX 1HTEpPECAX, a TOMY
BUTiTHUX TpeTiid 0cobi (Aufwendungskondiktion) [136, c. 14].

B kpaiHax aHMI0-CaKCOHCHKOI MPAaBOBOi CUCTEMHU PECTUTYIS 1 Oe3mijicTaBHE
30aradeHHs 4acTO BUKOPUCTOBYIOTHCS SIK ieHTHYHI mOHATTA [219, c. 2051]. Cepen ycix
yMoB 1030BY, BujauieHux P. Todd 1 I. [IxoyHc, MOXXKHA BUOKPEMHUTH TaKi:

— M03MBay CIUIaTUB BIAMOBIIa4y MOMUIIKOBO (mistake);

— TI03WBaY JIISB i1 mpuMycoM (compulsion);

— MO3UBaY JIISB 3 OIVISAY Ha HEOOX1AHICTh (necessity);

— [03WBay HaJIaB BIJNOBiauy BUTOAY 3a HeAiicHUM mpaBounHoM (ineffective
transaction) [215, c. 330-331].

Sk BKe 3a3Ha4YaIoCh padiiie, y «JloropipHomy mpaBi» Binbsim AHCOH y Mexax

MO30BIB IOJI0 TPOIIEH BU3HAUUB TPH iX 6uOU, BIIOMI 32 ICTOPUYHUMHU HAa3BAMU:
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1. I1o306 3a epouwti, siki Oyau y no3ueaua ma odepaicaui gionosioavem («action for
money had and received»): BUKOPHUCTOBYETHCS NJisi TOBEPHEHHS TpoIleH, siki Oynu
CIJIAaY€H1 TOMMJIKOBO, TIIJ TPUMYCOM, IIii 3arpo30i0, BHACIIJIOK HEMpPaBOMIPHOTO
BILJIMBY, & TAKOXK JJIsI KOMIIEHCAITIT MJIaTeXIB 3a HeAlMCHUM goroBopoM » [202, c. 590].

2. I[lo306 3a epowti, cnaaueni nozusauem 6 inmepecax eionosioaua («action for
money paid»): BAKOPUCTOBYETHCS <1711 KOMITEHCAITli TPOIIIOBUX KOIITIB, K1 OyJH cIiiadeHi
MO3MBayYeM J1JIsl BUKOHAHHS 3000B’3aHb BIIOBIa4a MEPe] TPEThOK 0COOOI0 HA MiACTaBl
IOPUIMYHOTO 000B 13Ky a00 I/ BILTMBOM MPaBOMipHOTO npumycy» [202, c. 590].

3. I[lo306 npo «cnpaseonugy uyiny» (quantum valebat) abo «cmpaBenIuBy
BUHAropoay» (quantum meruit): BUHUKAE B pasl «IOCTavyaHHS TOBapiB ab0 HajgaHHS
NOCIYr OJHIEI0 CTOPOHOIO 1HINK B 0OCTaBMHAX, SIKI JalOTh MEpIId MpaBo Ha
BIJIOBIIHY KOMIICHCAIIIO Y BUIVISAI pO3yMHOI IiHU a00 BuHaropoam» [202, c. 524].

Hpyry Tpymy PpeCTUTYHIHHUX TII030BiB CTAaHOBISATH BUMAAKA OTPUMAHHS
BI/IMOBIJJau€M BHUTOIU BiJi TPEThOi OCOOM: «KOJIM BIJAMOBIAAY OTPUMAB BIJ TPEThOI
CTOPOHH BHTOJTY, 32 SIKY BiH TTOBUHEH BIJIIIKOAYBaTH MO3MBAYEB1 BAPTICTH ITIET BUTOMIM
(«where the defendant has acquiredfrom a third party a benefit for which he must
account to the plaintiff») [220, c. 445]. Cronu BiZHOCATH, MIEPIII 32 BCE, CUTYaIlli, KOJIU
MO3UBAY, KWW OIJIaTUB OOPT 1HIIOrO Cy0’€KTa TOCIOAApIOBAHHS, HAIIISETHCS MO0
OCTaHHBOTO BCiMa TpaBaMH KPEIUTOpa 3 IIOTAIICHOTO 3000B’S3aHHS 3 OISy Ha
nokTpuHy cyoporaiii («doctrine of subrogation») [228, c.1-2]. Hanpuxmnan,
MOPYYMTEIb MICIs TOTO, K CIJIaTUB OOPI, MOKe OOIPYHTOBYBATHU CBiil perpecHuil o308
0 OOpKHUKA MPETEH31SIMHU, SIKI KPEeIUTOp MaB J10 OOp>KHWKA JO TOTAIleHHS Oopry.
AHanoriuHo oco0a, siKka BUILIaTa CTPAXOBE BIIIIKOAYBaHHS, OTPUMY€E BIANOBIAHI MpaBa
BUMOTH JI0 0COOM, BIAMOBIAJILHOI 3a 3aMOAISTHHS KON 3aCTPaXOBAaHOMY MaiHY.

Tpers rpyna TmO30BIB MNP0 PECTUTYIIIO OXOIUIIOE€ BHITAJIKM OTPUMAHHS
BIJIMOBIJaueM BUTOJM BHACIIAOK MOTO BJIACHOTO MPOTUIPABHOTO AisiHHS («by his own
wrongful acty»). [IpuBnacHeHHs 4yKOoro MaiiHa, BUMaraHHs Tpolled HUISIXOM IOrpo3,
MOPYIICHHS TIpaBa BOJOJIHHS HEPYXOMICTIO, HETPAaBOMIPHE BUKOPHUCTAHHS UY>KOTO
TOBAPHOTO 3HAaKY, IMOCSITaHHS Ha aBTOPCHKI MpaBa TOIMIO € CKJIAJA0M IPABOMOPYIICHHS

(tort) 1 IPU3BOAUTH 10 BIAMOBIAAIBLHOCTI 3a 3amOISTHHS IIKOaU. BomHodac 3araiibHe
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IpaBO HAJA€ MOTEPHUIOMY MOXIIMBICTh BIAMOBUTHCS BiA JAENIKTHOI BHUMOTH TIPO
BiMIIKOAyBaHHS 1koAau (waiver of the tort) 1 mpen’sBiIeHHS 3aMiCTh HBOTO
PECTUTYLIIMHOTO TO30BYy MPO BUIYYCHHS y BIJINOBIa4a HA CBOIO KOPUCTHh €KOHOMIYHOT
BUTO/M, OTPUMAaHOI BHACHIJOK Takoro mpaBomnopyuieHHs. Hampukiang, B pasi
HEMPaBOMIPHOTO MPUBJIACHEHHS UYKOTO0 MaifHa, SIKIO XTO-HEOyJab MPOJaB 4yxKi pedi,
BJIACHUK UUISIXOM BIJIMOBHU BiJl JENIKTHOTO IO30BY MOXE CTSATHYTH OTPUMAHY BIJ
IPOaXy CyMy, 3aMICTh 3anoAisHoi mkoau [230, c. 327-328].

Hagenena mpakrtuka peamizaifii O€3MiJICTABHOTO 30aradeHHsl JI03BOJISIE 3POOUTH
BUCHOBOK, IO Kiacugikaiisi 3000B’s13aHb 3a AHIIIACHKUM TMPABOM Ma€ TMOMAIOHICTh 3
OIMMCAHOIO BHWIIE THITOJOTIEI0 KOHJIWKIINI 3a HIMCIPKMM TpaBOM. 30KpeMa II030B IIpO
PECTUTYIIIFO BUTO/IU, OTPUMAHOI BIJTIOBITa4ueM «BHACIIIOK 11T mo3uBaday («from or by the act
of plaintiff»), inkom Bianosigae Himerbkomy Leistungskondiktion (KOHAMKITIS 3 BUKOHAHHST).

[IloTnanackke MpaBo 37aBHA Ma€ CBIM BJIACHUWM 1 JIOCUTh OpUTiHAIBHUN HaOIp
3000B’s13aHb TpH HAOyTTI O€3 JOCTarHbOi MiJACTaBU (YacTO IMEHOBAaHUU «TpU R»
(«the 3 Rs»): repetition (moBepHEHHS TpoIei), restitution (MOBepHEHHsS MailHa) 1
recompense (kommeHcarilis). Lli Tpu crnocoOu BiIHOBJICHHS MOPYIIEHOTO MaiHOBOTO
craHoBuIa onucadi me B 1681 pori nmopaom Jx. Creiipom B Hioro IHctutymisix [208].
[TincraBoro moTIaHachKoi kinacudikalii «Tpu Ry € npeamMer mo30BHUX BUMOT.

[lepmmii 1M0O30B, IMEHOBAaHUU repetition, CHPSIMOBAaHUNA Ha TMOBEPHEHHS
HENPaBOMIPHO MepeaHoi IPOIIOBOI CyMH.

Hpyrum no30BoM — restitution — y llomianii Ha3uBaiu Oyib-sIKe 1HILIE HEMPABOMIPHO
repenaHe MaiiHO 3a BUHSATKOM Tpoireid. [1oTpiOHO 3a3HaunTH, M0 TEpMiH «restitution» B
MIOTIaHCHKOMY TIPaBi Mae€ 1HINE 3HAYCHHS, HIK B Cy4aCHOMY aHIJIO-aMEepPUKAHChKOMY [212,
c.255]. B Aumni 1 B CIHA w1um TepMiHOM TMO3HAYAIOTh Oylb-sIKE IMOBEPHEHHS
HETIPaBOMIPHOTO (HecHpaBeUIMBOro) 30aradeHHs. Hemae 3HaueHHs, 4M CTOCYEThCS L€
IpOLIOBOi CYyMH, pedl, MAailHOBOro mpaBa a0O0 BIJIIKOAYBAHHS BAPTOCTI KOPUCTYBaHHS
gyxuM MaiiHoM. [loHsTTs «restitution» 1 «unjust (unjustified) enrichment» € aBOMa
CTOpOHaMHU OJTHI€T Mealti — Oyb-sike Oe3MiIcCTaBHE 30araueHHs Imiysirac pecturtyiii [232].

Tpetiil BUII O30BY — «recompense» — BIIPI3HAETHCS BiJl IBOX MOMEPEIHIX THUM,

0 BiH HE CHPSMOBAaHUIM Ha TOBEPHEHHS TOTO X MaifHa, sIKE paHillIe HaJekKalo
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no3uBavy — Ti€l X TpoLIOBOi CyMHu (K repetition) abo peui (sik restitution). Ilo3uBau
BUMAarae KOMIIEHCYBaTH oMy BapTiCTh BUTOH, O€3MiICTaBHO HAOyTOi 3a HOTO paxyHOK
BiAmoBigaueM. MoBa HJie Mpo BIJIIIKOJYBaHHS BapTOCTI HAJAaHUX IOCITYT, BUKOHAHUX
poOIT, BApTOCTI KOPUCTYBAaHHS YYKUM MaiHOM Ta 1HII BHITQJIKH, KOJW TOBEPHEHHS
OTPUMAHOTO MaifHa, HaOyToro Oe3 JOCTAaTHIX IMiJICTaB, B HaTypli HeMoxupe. OOcsT
BUTPEOYBAHOTO 3a «IIO30BOM MPO KOMIICHCAIlII0» OOMEXKEHUN pO3MipoM 30aradeHHs,
OTPHMMAHOTO BiJIMOBIaueM 3a paxyHOK mo3uBava (quantum lucratus) [212, ¢. 251-253].

Bapto 3ayBaxxutu, 110 «B CyJIOBii IPaKTUIIl cUCcTeMa pUMChbKuX condictiones sine
causa (3000B’s13aHb 3 0€3M1/ICTAaBHOTO 30aradeHHs) BUKOPUCTOBYETHCS MIOTIAHICHKIUMHU
CynmsaMH SIK Kiacudikailis TMiJCTaB BUHUKHEHHS 3000B’si3aHb I0/I0 TOBEPHEHHS
0e3I11IcCTaBHOTO 30aradueHHs, OMOCEPEIKOBAaHUX MO30BaMHU repetition 1 restitution (asne,
3a3Bu4Yail, He recompense). [loka3oBUMHK MIOAO IHOTO € CJIOBa JIOpJA-Npe3uIeHTa
Pomxepa, BucinoBineHi HuM y pimeHHi y cnpasi Shilliday v. Smith, po3misnyTomy
Ceciitaum cymom y 1998 p.» [226]. Jlopn Pomxkep 3a3HauuB, 110 y MIOTVIAHACHKOMY
nmpaBl puMchkuil Tepmid condictio causa data causa non secuta Mae Ha yBa3i NEBHY
niactaBy 1mo3oBy (ground of action), XapakTepu3yrouud Tpymly THUIOBUX CHUTYyallil
Oe3miacTaBHOTO 30aradeHHsi, a TEpMiH repetition TMO3HAYa€ KOHKPETHHUM 3aci0
IOPUAUYHOrO 3axucty (remedy) [226].

Takum ynHOM, mifcTaBaMH JJIsi TIPEa’SBICHHS MO30BIB repetition 1 restitution y
HIOTJIAHACHKOMY TMpaBl MOXYTh OyTH: TMOMMJIKOBHH IUIaTIX HeHanexxHoro (solutio
indebiti), HEQOCATHEHHS! pe3yJbTaTy, y MPUIYIIEHH] SKOTO MO3UBAYEM 3J11MCHIOBATIOCS
MalHOBE HaJaHHS, aMOPAJIbHHM YM HE3aKOHHUN XapaKTep HaJaHHSA, 1 Il T030BU
O3S AATUMYTHCS MIOTIAHACHKAM CylnoM siK indebiti («HeBumpapmanuii»), condictio
causa data causa non secuta («ymoBa He Oyna JOTpUMaHa 3 IEBHOI MPUUYUHNY),
condictio ob turpem vel iniustam causam («ymoBa uepe3 raHeOHy a00 HEMpaBOMIPHY
niacraBy» [212, c. 91].

[{ikaBo BIJ3HAUUTH, IO MIOTIAHJACHKUM IO30B «recompense» (K MPUKIIAT —
cipasa Dollar Land (Cumbernauld) Ltd v CIN Properties Ltd [210]) 3a cBo€to cyTTIO €
aHAJIOTOM 3arajibHOro Mo30BY IMpo Oe3miAcTaBHE 30araue€HHs, XapakTEPHOIo Uil KpaiH

POMaHCBHKOI TIpaBOBOi Tpaillii. 3a aHanoriero (paHily3bka CydoBa MpaKTUKa IINAILIA
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BUCHOBKY TMpPO HEOOXIJHICTh 3almpOBa/PKEHHS YHIBEPCAJIBHOTO TIO30BY  IIOJO
Oe3mifcTaBHOrO 30arayeHHs, Sk Oyia0 3akpiluieHo sSK «action de in rem versoy.
OCHOBHMMH yMOBaMH TaKOi KOHCTPYKIIII €: HasgBHICTh 30aradyeHHs OJHIET CTOPOHH, IO
BIOYJOCS 3a paxyHOK MaWHOBOTO 3MEHIIEHHS 1HIIOI CTOPOHM; BIACYTHICTb
MIPaBOMIPHOT MIJCTaBU JJIsI TaKoro 30aradeHHs (sans cause légitime); cyOCHI1apHICTD
MIPaBOBOTO 3aXMUCTy [66, c. 169].

MosxHa 3poOUTH BHCHOBOK, IO SIK 1 (hpaHIy3bkuil actio de in rem verso («mis
MepeTBOpuiIacs Ha pealbHICTh») (K MPUKIaJA MOXHA HABECTH KIACHUYHY CIIPaBY
Boudier [223]), momiaHACBKHUN «II030B TMPO KOMIIGHCAIIIO» € CyOCHIIapHUM
(TomaTkoBUM) 3aCO00M IOPUIUYHOTO 3aXHUCTy. BiH MOXke 3aCTOCOBYBATHCS JIUIIE TO/,
KOJIU TIO3MBAY€Bl HENOCTYIHHUU OyIb-SKUM I1HIIMK IMO30B, IO BUIUIMBAE 3 JIOTOBODY,
JETIKTYy YW 1HIIOI MiACTaBU. SIKIO MPOBOJAUTH AHAJIOTIIO 3 HIMEIBKUM MPaBOM, TO
BUIIQJKK  O€3MIJICTAaBHOIO  30aradyeHHs, IO  OXOIUIIOIOThCI  IIOTIAHACHKHUM
«recompense», 3a HIMEIBKOI THUIOJOTIED € «KOHAWKIIED HE 3 BUKOHAHHSD)
(«Nichtleistungskondiktioneny).

TakuM YMHOM, y Cy4yacHId HayKOBIM JOKTPUHI HasBHI pi3HI Kiacudikarii
3000B’s13aHb 3 HAOYTTs MaifHa 0e3 MocTaTHIX mijcTaB. PopMyBaHHS OKPEMHX BHJIIB
HaOyTTs MaifHa Oe3 JOCTaTHBOI MiJCTaBU 0a3y€eThCs Ha MOJOXKEHHSX TEopil mpasa Ta
BUXOJIUTh 3 AKTHUBHUX /1 y4acHHUKIB 3000B’si3aHHs, TOOTO, HaOyTTd BiAOyJI0CA 3a
paxyHOK JIi¥l MOTEPIIOTo, 32 paXyHOK i Ha0yBada abo 3a paXxyHOK Jiil TpeTix ocib.

[IpoBenenuii aHasi3 HalllOHAJIBHUX 3aKOHOJABCTB 3apyOlKHUX KpaiH JI03BOJIMB
3pOOHUTH BUCHOBOK, IO KiIacu(ikailis KOHIUKIIIHIX MO30BIB 32 aHTIMCHKAM MPABOM
Ma€ TOJIOHICTh 3 THUIIOJIOTIEI0 KOHIAUKINI 32 HIMEI[bKHMM IIPaBOM. 30KpeMa I1030B IIPO
PECTUTYIIIF0 BUTOJM, OTPUMAHOI BIJMOBIIa4eM «BHACTIIOK Ail mo3uBaya» («from or by
the act of plaintiff»), minkom Binmosigae HiMenbkomy Leistungskondiktion (kouaukiist 3
BUKOHaHHs). PpaHily3pkuil «action de in rem verso» siK 1 MOTIAHICHKUI «I1030B MPO
KOMIIEHCAI[II0» HaJCXHUTh JIO0 YHCJIa CyOCHIiapHMX 3acO0IB IOPUAMYHOTO 3aXHUCTY,
3aCTOCYBAaHHSl SIKMX JIOIMYCKA€TbCS BHUKIIOYHO Yy pa3l BIACYTHOCTI Yy TO3UBaya
MOXJIMBOCTI peajii3yBaTh MPAaBO Ha 3aXUCT yepe3 I1HII HasBHI MPaBOBI MEXaHI3MH,

30KpeMa Taki, [0 BUIUIMBAIOTH 13 JOTOBIPHUX 3000B’s13aHb, JCIIKTHUX MPABOBITHOCHUH
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a00 1HITUX IOPUAUYHUX MIICTAB.
[IpoBenenuit anamiz gae OUIbII TIHOOKE PO3YMIHHS THMOJOrII Ta Kiacugikaiii
3000B’s13aHb 3 HaOyTTs MaifHa 06€3 JOCTaTHIX MiJCTaB, a TAKOXX MOXE OyTH MIAIPYHTIM

JUISL PO3BUTKY HalllOHAJIBHOI IIPaBO3aCTOCOBHOI A1SUIBHOCTI.

BucuoBku 10 po3ainy 2

[TigBoassuM MiACYMKH PO3/iTYy, HEOOXIHO BIJ3HAYUTH, IO 3a pPe3yJbTaTaMU
IPOBEACHOIO J0CIIKEHHS 3p00JIEHO TaKi BUCHOBKH:

1. CyG’extu TOCHOJAPIOBaHHS, 31MCHIOIOYH CBOIO JiSJIbHICTh, BCTYIAIOTh Y
IPABOBITHOCUHH, II0 MalOTh TOCHOJAAPCHKHUI XapakTep, YHACHIJOK YOr0 BHHHUKAIOTH
3000B’s13aHHA y cdepi rocrnogaproBaHHs. BoHN TPOOBKYIOTh BUHUKATH, 3MIHIOBATUCS
Ta IPUIUHATHUCS Yy MPOIEC] peasizalli rocrnoaapchbKo-MpaBOBUX 3B’sI3KiB. 3aKOHOAABYI
3MIHA TOBUHHI BIJOOpa)KaTH HASBHICTh TaKUX MPaBOBIIHOCHH MK YYaCHUKAMHU
rOCIOJIAPCHKOTO  000pOTY, TOMY 3alpONOHOBaHO BHWKIAacTH 4.5 «locmomapchke
3000B’s13aHHD CT. 2 «l'ocnogapceka aistibHICTEY 3Y «lIpo 0cobmuBOCTI perymoBaHHs
JISUTBHOCTI FOPUAMYHUX OCI0 OKpEMHUX OpraHizaliiHO-NpaBoOBUX (OpM y mepexiTHuit
nepios Ta 00’ eAHaHb IOPUIANYHHUX 0C10» y TaKiil pelaKiiii:

I'ocnonapchki 3000B’13aHHS MOXKYTh BUHUKATU:

— 0e3nocepelHbO0 13 3aKOHYy abo0 1HIIOrO HOPMATHUBHO-IIPABOBOIO akTa, IO
PEryII0€ rOCHOAAPChKY MISIbHICTD;

— 3 aKTa yMpaBJiHHS TOCMOJAPCHKOI0 JISIIBHICTIO; 3 TOCTIOAAPCHKOTO JOTOBOPY Ta
IHIIMX YTOJ, epe0adeHnX 3aKOHOM, a TaKOX 3 YroJl, He Mmepen0aueHuX 3aKOHOM, ajie
TaKHX, sIK1 HOMYy HE Cylepeyarh;

— BHACTIZOK 3aloJITHHS IKOAU Cy0’€KkTy abo Cy0’€KTOM TOCIOJapIOBaHHS,
npuobanus abo 30epediceHHs: MauHa YO ’€kma  20CnO0aplOBAHHA  (Y4UACHUKA
20CN00APCHLKUX BIOHOCUH) 34 PAXYHOK IHUL020 20CN00apiondoeo cyb’ekma (YuacHuxa
20CN00AapCoKuUX BIOHOCUH) 6e3 00CMAamMHIX Ha me Ni0Cmdas;

—y pe3yibTari CTBOPEHHS 00 €KTIB 1HTENEKTYaJdbHOI BJIIACHOCTI Ta 1HIIMX il

Cy0’€KTIB, a TaKOX BHACHIJOK MOJIM, 3 SKMMU 3aKOH TOB’A3y€ HAaCTaHHS MPABOBUX
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HACJIJIKIB Y cepl roCOAapIOBaHHS.

3ampoBaKeHI 3MIHM CTBOPIOIOTH MEPEAYMOBHU [JIsi HAJIEKHOIO YypaxXyBaHHS
crenudiku ToCnogapChbKuX 3000B’s3aHb, a TAKOX CIPHUAIOTH (HOPMYBAHHIO IIIJIICHOI
JIOT1KO-TIPAaBOBOI KOHCTPYKIIIi, 10 y3roKy€eThCs 31 3MicToM cT. 2 3Y «IIpo ocobmuBocTi
peryJIoBaHHs JISUIBHOCTI IOPUIWYHUX OCI0 OKPEMHUX OpraHi3alliifHO-paBoBUX (OpM y
nepexigHui nepioj Ta 00’ €THaHb IOPUIUYHUX 0CI0». 3 OISy Ha T€, 110 MPOBAKEHHS
rOCIOJAPChKOI JISUIbHOCTI, @ TAaKOXK IMPaBOBIIHOCMHU MDK ii yYaCHMKaMH HEMHUHYYE
MOPOIKYIOTH BIAMOBIIHI 3000B’s13aJIbHI ITPABOBIIHOCUHU, aKTyaJbHUM MTOCTA€E MUTAHHS
HAJIC)KHOTO HOPMATHUBHOTO BpETYJIIOBaHHSA B3a€MOIl CyO’ €KTIB TOCIIONApIOBAHHS Yy
3a3HAUCHUN TIePEXiTHUN TIePiO/.

2.3a pe3ynbTaraMM IPOBEJACHOTO JIOCTIKEHHS OOIPYHTOBAaHO, IO 3MICT
3000B’513aHb, OB SI3aHUX 13 HAOYTTSIM MaifHa Cy0’ €KTOM TOCIOapIOBaHHs Oe3 JI0CTaTHIX
MJICTaB, OXOIUTIOE TaKl CTPYKTYpPHI €JIEMEHTH: CyO’€KTHMM CKiaJl, 00 €KT, CyO’€KTHBHE
MPaBO MOTEPHUIOl CTOPOHU BHUMAaraTd MOBEPHEHHsI O€3MiJICTaBHO HAOyTOro MaiiHa abo
HOro BapToCTi Ta BIAMOBITHUA IOPUANYHUN OOOB’SI30K OOp)KHUKA 3MIMCHUTH TaKe
noBepHeHHsI. BcTaHoBJ€HO, 110 /17151 3000B’s3aHb I[LOTO BUIAY XapaKTEPHUMH O3HAKAMHU €:
JIBOCTOPOHHIN XapakTep, B3aEMO3AICKHICTD MpaB 1 000B’S3KIB CTOPIH, MAMHOBHH 3MICT,
HasBHICTH (hakTy HAOYTTS 4 30epekeHHs MaiiHa 0e3 HaJIe)KHO1 MPaBOBOI IM1JICTaBH.

3. BcraHoBiieHO, 10 MpU BU3HAYEHHI BapTOCTI MaifHa, OE3MiJICTaBHO Ha0yTOTro
Cy0’€KTOM TOCMO/IAPIOBAaHHS, 3aCTOCYBAHHSI PUHKOBOI BAPTOCTI HE 3aBXKIU CIpPABEIMBE.
3oKkpema MpH CTSATHEHHI BApTOCTI O€3MiICTaBHO HAO0YTOro MaiiHa (HEOIJIaTH KOJUMIITHBOMY
MIHOPUTAapHOMY aKIIOHEpY) IiJ Yac MPUMYCOBOTO BHUKYITy aKlid, BHU3HAYaJIbHUM
KPUTEPIEM i1 BCTAHOBIICHHS BAapTOCTI € HE HOMIHAJbHA YW PUHKOBa (Oip>koBa) IIiHA
aKuii, a ix cmnpaBemyivBa BapTicTh. lle 0OyMOBIEHO HEOOXITHICTIO 3aXUCTy MpaB
MIHOPUTAPHOTO AaKITIOHEpa, KU HE MaB MOKIMBOCTI BIUIMHYTH HAa BU3HAYEHHS IIIHU
BUKYITY aKIii Ta rapaHTye KOMIIEHCAIlil0, IO BIJOOpa)kae peaibHy €KOHOMIYHY I[IHHICTb
aK1ii, 6e3BITHOCHO J10 1X O1P>KOBOI JIIKBIJHOCTI.

4. BcTaHOBJIEHO, 110 OCOOJMBICTIO HAOYTTS MaifHa Cy0’€KTOM TOCIOJapIOBaHHS
0e3 JocTaTHIX MIJICTaB € Te, 110 00’ €KTH BIAIIOBIIHUX KOHJHUKIIIHHUX 3000B’SI3aHb, SK

MpaBUjIO0, MalOTh BHUPOOHMYE abO TOCTOAAPChKE MPU3HAYEHHS, y 3B’S3KYy 13 UMM iX
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NEPEeMIIIEHHS YU JEMOHTaXX MOXE IMPU3BECTH JI0 3HEI[IHEHHS MaiiHa. 3a TaKMX yMOB,
xoua (haKTHYHAa MOXIJIMBICTH TIOBEPHEHHSI pedli B HATypi W ICHYe€, 1€ HE 3a0e3redye
HAJISKHOTO 3aXMCTy MOPYIIEHWX MalHOBUX MpaB. BpaxoByrouu Iie, BIJIIIKOTYyBaHHS
BapTOCTI TAakOoro MaiHa JOLUIBHO PO3MISAATH HE AK KpalHiil 3aci0 3axucty, a fK
HaJIe)KHUM, ePEeKTUBHUMN 1 CIIPABEJIUBUIM CMOCIO BITHOBJICHHS MOPYIICHOTO MPAaBOBOTO
CTaHOBUIIA OTEPMIIOI CTOPOHHU.

5.B Mexax 3a0e3ledyeHHs] HaJEKHOIO PIBHS IPAaBOBOTO 3aXUCTy YYACHUKIB
roCroJapchkoro  0o0OpOoTy B CHUTYyalllsIX  OMOCEPEAKOBAHOTO  (HEMPSMOTO)
NPEICTAaBHUITBA BBAXXAEMO JOCUTh NEPCIEKTUBHUM MHUTAHHA IOJO0 JAOMNOBHEHHS
LK Vkpainu crnemiaJbHOI0 HOPMOIO, 110 BPETYIbOBYBasia O MpaBOBI HACTIAKK HAOYTTS
MaiiHa a0o0 3amojisHHS IIKOAM B MeXaxX TakuxX BigHOCUH. [Ipu 1mpomy mnoTpiOHO
BpPaxoByBaTH, IO TPABOBa KOHCTPYKIlIS OIMOCEPEAKOBAHOTO TMPEACTABHUIITBA BKE
3HaAMIIIa CBOE BiJOOPaXEHHS B MOJOKEHHSIX MUTHOTO KOJIEKCY YKpaiHH, 110 CBIIYUTH
OpO BU3HAHHSA 1 MPAKTUYHOI 3HAUYIIOCTI HA pPIBHI Tally3€BOr0 3aKOHOAABCTBA.
Boanowac inTerpartis BianoBiaHux mnoyioxkensb 10 LK Ykpaiau cnpustume sk yHidikarii
MIIXOAIB Yy PEryjaloBaHHI MPEJACTaBHUIIBKUX BIJHOCHH, TaK 1 TapMOHi3allii
HAI[IOHAJBLHOTO 3aKOHOJIABCTBA 3 €BPOINECUCHKUMU MPABOBUMHU TPATUIISIMH, 30KpeMa Y
CBITJI KOHLeMNiH, Binoopakenux y DCFR.

6. ®akTUYHUN CKIJIaJ 3000B’s13aHb, 110 BUHUKAIOTH Y 3B’S3KYy 3 HAOyTTsAM MaiiHa
Cy0’€KTOM TOCTIOAApIOBaHHS 0€3 JOCTAaTHIX MIJCTaB, OXOILUIIOE JABa KIIOYOBI €JIEMEHTH.
[lepmum eneMeHTOM € BCTaHOBIEHHS (DaKTy OJep)KaHHS OJHIEI0 CTOPOHOIO MaHOBOI
BUTOJIM 3a PaxyHOK IHIIOI CTOpOoHU. JIpyrMM €JIeMEeHTOM € BiJCYTHICTh IMPaBOBOT
IIJICTaBU IS Takoro HaOyTTsa. BogHouac 0OOB’SI3KOBOIO CKJIAA0BOIO (haKTHIHOTO
ckiany € (akTopu, IO CHPUYMHUIM BUHUKHEHHS HAOyTTs MaiiHa 0e3 J10CTaTHIX
nigctaB. Takumu (daktopamMu MOXYTh OyTH Oyab-ski i, SK MpPaBOMIpPHI, TaK 1
HEIpPaBOMIpPHI, BUMHEHI MOTEpNuUIMM, HaOyBayeM, TpPETIMH OCO0aMM, a TAKOX I1HII
00CTaBHHHU, SIKI CTAJIM MiACTABOIO JJIs1 HAOYTTS MaiiHa Oe3 I0CTaTHIX Ha T€ IMiICTaB.

7. B nuceprariiinii poOOTI MOAUISIETHCS TOYKA 30pY, BIAMOBIIHO A0 SKO1 HaBiTh,
AKIO MaHO MEPEeUIIO BiJ OAHIET 0COOM 10 1HINOI, MPABO BIACHOCTI 3JIUIIAETHCS Y

3aKOHHOTO BJIACHUKA — MOTEpHiaoro. IlosicHIOEThCS 1€ THM, 1110 HaOyBad, HE3BaKAIOUH
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Ha HaOyTe MaifHO, HE MOXE JIETAIBHO HUM PO3IMOPSIIKATUCS, OCKUTBKU TUTBKH BIIACHUK
Ma€ MOBHOBAXKEHHS 1010 BOJIOJIHHS, KOPUCTYBAHHS 1 PO3MOPSIKEHHS MaitHOM.

8. MakT MOpyIIeHHS BUMOI' 3aKOHOJABCTBA IMPO 3aXMCT €KOHOMIYHOI KOHKYPEHIIIi
00YMOBITIOE BTpaTy MPaBOBOTO MATPYHTS IS OJiep>KaHHS MPUOYTKY, BHACIIIOK 3MIHCHEHHS
BIJITIOBIJTHOI TOCMIOJIAPCHKOI onepartii. BUHMKHEHHs Takoro MOPYIIEHHS 1030aBiisie Cyd’ eKTa
rOCTOAAPIOBAaHHS HAJIEXKHOI MPABOBOI MIJICTaBU Ui HAOyTTS a0o0 30epekeHHS MailHOBOI
BUTO/IH, 10 3yMOBJIIOE BHHUKHEHHS Y HBOTO OOOB’SI3KY MO0 ii MOBEpHEHHS. B 1mpomy
aCTeKTl aHTUKOHKYpEHTHA TOBEMIHKAa Yy cdepl MyONIYHMX 3aKyIiBeIb pPO3DIIAETHCS B
JMcepTaliiiHif  poOOTI K OKpeMa IOpUIMYHA TIJICTaBa JUIA 3aCTOCYBaHHSI HOPM
3aKOHO/IABCTBA MI0I0 3000B’s13aHb 3 HAOYTTS MaiiHa 0e3 TOCTaTHIX Ii/ICTaB.

9.V cdepi 3000B’s13aHb, 10 BUHUKAIOTH y 3B’SI3Ky 3 HaAOyTTsAM MaitHa 03
JIOCTATHIX IMIJICTaB, Cy0’ €KT TOCIMOIAPIOBAHHS € HOCIEM OCOOJIMBOTO MPABOBOTO CTaTYCY,
AKUU OOYMOBIIIOE HEOOXIAHICTh BpaxyBaHHsS MOT0 TOCIOAAPCHKOI MPaBOCYO’ €KTHOCTI
MIpU 3[I1IMCHEHHI MPABOBOi OILIIHKM BIAMOBIAHMX BigHOCHH. CrieliajibHa MPaBO3/IaTHICTh
Cy0’€KTa TOCIIOIapIOBAHHS OXOIUTIOE BU3HAYEHE KOJO TMpaB Ta OOOB’SI3KIB, IO
BIIMOBIAIOTh IIJISIM 1 3aBAaHHAM MHOTO JISUIBHOCTI B CHCTEMI TOCHOJAPCHKHUX
npaBoBigHOCHH. Cy0’€KT mpaBa HaOyBae MOKIIUBOCTI OYyTH CTOPOHOIO TOCTIOAAPCHKOTO
3000B’s13aHHA 3 0€3MiACTaBHOIO HAOyTTd MailHa 3 MOMEHTY OTPUMAaHHS T'OCIOAAPCHKOT
npaBocy0’ekTHOCTI. [l ocoOnuBiCTh BiApi3HsAE 3000B’si3aHHS 3 HAOYTTS CyO’€KTOM
rOCIoJapioBaHHs MaiiHa 0e3 HaJeKHUX MiJICTaB BiJl 3000B’s3aHb 3a y4acTio (PI3UUHHUX
Ta IOPUINYHUX 0CI0 (HE rOCOJapIOI0YNX Cy0’ €KTIB).

10. IIpu Bu3Ha4YeHHI BapTOCTI MaifHa, HAOyTOTo Cy0’€KTOM TOCHOJapIOBaHHs 0e3
JOCTaTHIX MiJICTaB, HEOOX1THO BPAaXOBYBaTH MICIIEBICTh, A€ OOPKHUK OTPUMaB MaiHO
B1JI TOTEPIILIOTO, a TAKOXK XapaKTep LIHU MailHa, OCKUIBKY BOHA MOXe OyTH JIep>KaBHOIO
PETyIbOBAHOIO IIHOIO.

I1. Ominka BapToCcTi MaiiHa, HaOyToro cyO0’€KTOM ToCHofapioBaHHA 0e3
JOCTaTHIX TMPAaBOBUX IIJCTaB, Ma€ 3A1MCHIOBaTUCA 3 YypaxyBaHHAM MPUPOIHU
BIJIMOBITHOTO 00’€KTa, HE3aJEKHO B TOTO, WAETHCS MPO 1HAMBIAYaJbHO BHU3HAYCHE
MallHO Y¥ [P0 MaWHO, BU3HAYEHE POAOBHMMH O3HakaMu. B OCTaHHBOMY BHUIAIKY

BapTICTh MaifHa, SIK TPAaBUJIO, BCTAHOBIIOETHCS IUISXOM CITIBBITHECEHHS 3 PUHKOBOIO
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IIHOIO  OAHOPINHUX  ToBapiB. HaTomicTh  iHAMBiIyaJbHO  BHU3HAU€HI  pedi
XapaKTepU3yIOThCsl  OCOOIMBOIO  IHIWBINYai30BaHOIO IIHHICTIO I CyO’ekTa
rOCIOJapIOBaHHs, 3a pPaxyHOK SKOro 3JiicHeHO Oe3mijgcTaBHe HaOyTTs MaiiHa.
Oco06nrBoi ckiIagHOCTI HaOyBae BU3HAYEHHS BapTOCTI YHIKAJIbHUX O0’€KTIB, sIKI HE
MalOTh PUHKOBHX AHAJIOTIB, Yy 3B’SI3Ky 3 UMM JUIsl BCTAHOBJEHHS iX CHpaBeIIUBO1
BapTOCTI BUHUKAE TIOTpeda y MPOBE/ICHHI €KCIIEPTU3H.

12. AHamiz 3MiCTy TOHSTTS «MaWHO» Ja€ MiJACTaBU CTBEPPKYBaTH, IO BOHO
OXOILUTIOE pedl, I[IHHOCTI, TPOIIOBI KOIITH Ta J0XoaAu y pizHuUX (opmax. OO ekT
3000B’s13aHb, SIKI BUHUKAIOTH Yy 3B 53Ky 3 Oe3mijcTaBHUM HaOyTTsAM MaiiHa y cdepi
TOCIIOJIapIOBaHHS, XapaKTepU3yeThCs OJBIMNHOIO MTPABOBOIO MPUPOAOIO: 3 OHOTO OOKY,
BiH (YHKIIOHY€E SIK OO’€KT TrOCHOAApChKOrO O0OpOTY, a 3 IHIIOTO, € EJIEeMEHTOM
rOCIOJIAPCHKUX MPaBOBITHOCHH.

13. Y Bunagkax HaOyTTs Cy0’€KTOM TOCIOJIapIOBAaHHS MaiiHa 03 HaJICKHHUX
NIJCTaB Ta HEMOXJIMBOCTI MOBEPHEHHS HOTO B HATypl, KOMIIEHCAI[isl 3J1HCHIOETHCS
IPOIIOBUMH KOIITaMH, sK Iie mepeadadeHo ct. 1213 1K Vkpainu. Y aumceprariiinii
poOOTI BUCYHYTO NPUINYIICHHS IIOA0 MOMJIMUBOCTI BIAIIKOAYBaHHS O€3I11ICTaBHO
HaOyTOro HE JUIIE Yy TPOIIOBiH dopmi, a ¥ Yepe3 HaJaHHS MaiHa, PIBHOI[IHHOTO 3a
BapTICTIO, IO BIJINOBIJA€ 3arajlbHOMYy MPUHIMIY MpaBa «IO3BOJIEHO BCE, IO HE
3a00pPOHEHO 3aKOHOM.

14. IIpoBenenuii MOPIBHSUIBHO-TIPABOBUI aHaJI3 CBIQYUTH PO HASBHICTH SIK
CHOUIbHUX, TaK 1 BIJIMIHHMX pHUC Y IPAaBOBOMY pEryJlOBaHHI HaOyTTs MaiiHa 0e3
JIOCTATHIX MiJICTaB. Y HalllOHAJIbHOMY Ta 3apyO1’KHOMY 3aKOHOJABCTBI MPOCTEKYETHCS
3araJbHUN MIAXIA, 3TIHO 3 SKAM HapaxyBaHHsS BIJICOTKIB 3a KOPUCTYyBaHHS
Oe3mijicTaBHO HAOYTUMHU TPOILIOBHMH KOIITAMHU TOYMHAETHCS 3 TOTO MOMEHTY, KOJIU
HaOyBady cTajio BiJoMO a00 MOBHHHO OyJ0 CTaTH BIJOMO MPO BiJICYTHICTH MPaBOBHX
MiFCTaB /Ui OTPUMAaHHS TaKuX KOMTiB. BomHouac ykpaiHChKe 3aKOHOAABCTBO BH3HAUAE
MOMEHT OIIIHKM 30aradeHHss Ha MOMEHT pO3IJIAY CHpPaBU CYIOM, TOAl SIK 3apyOixkHI
cuctemu, 30kpema mposiHiii KBeGek Ta HimepnanmiB, Opi€eHTYIOTCS Ha MOMEHT
npe/’ sIBIICHHS BUMOTH 200 Ha MOMEHT CamMoro 30aradeHHs.

15.Y cydacHiii mpaBoBiii Haylll ICHYIOTh pI3HI MAXOAW 10 Kiacudikarii
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3000B’513aHb, 1110 BUHHUKAIOTh BHACHIOK HaOyTTd MaiiHa Oe3 JO0CTaTHIX MiCTaB.
Po3nozin Takux 3000B’s3aHb HA OKpeMi BUIM IPYHTYETbCS Ha TOJIOKEHHSIX Teopii
mpaBa Ta 3aJ€KUTh BiJ] aKTUBHOCTI YYaCHHUKIB 3000B’s3aHHS, 30KpeMa BiJl TOTO, UM
cTayio HaOyTTS MaifHa pe3ynbTaToM il MOTepniioro, HabyBaua UM TPETiX 0cCi0.

16. AHani3 HaIlOHAJBHUX 3aKOHOAABCTB 3apyOKHUX KpaiH JI03BOJIUB JIATH
BHUCHOBKY, IO KJacH(ikallisl KOHIUKIIMHUX I030BIB 3a AHIIINCHKUM MPAaBOM Mae
3HAYHY CXOXKICTh 3 THUIIOJIOTIEI0 KOHIUKINKM 32 HIMEIIbKUM MpaBoM. 30KpeMa Mo30B Mpo
PECTHUTYILIII0 BUTOJIU, OTPUMAHOI BIJMIOBIIa4eM «BHACIIIOK J1i 1mo3uBada» («from or by
the act of plaintiff)), BinmoBimae HIMEIBKOMY MOHSTTIO «KOHAMKINI 3 BUKOHAHHS
(Leistungskondiktion). ®@paniy3skuii «action de in rem verso», SIK 1 IMIOTIAHICHKUIN
«O30B MPO KOMIEHCAlill0», HaJEeXKUTh JO Kareropii cyocuaiapHux 3aco0iB
IOPUIMYHOTO 3aXHUCTY, SIKI 3aCTOCOBYIOTHCS JIMIIE 32 YMOBH BIJICYTHOCTI B MO3HMBaya
MOJKJIMBOCTI 3aXUCTUTH CBOI IIpaBa yepe3 1HII HasgBHI MPAaBOBI MEXaHI3MH, 30KpeMa Ti,
[0 BUHUKAIOTh 3 JOTOBIPHUX 3000B’S3aHb, JEIIKTHUX MPABOBITHOCUH a0 1HIIMX

IOpUJIMYHUX IT1/ICTAB.
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PO3/ILI 3
3ACOBH IMOBEPHEHHS MAWHA BHACJIIJIOK IOTO HABYTTS
CYB’CKTOM I'OCHIOJAPIOBAHHS BE3 TJOCTATHIX IMIJICTAB

3.1 CniBBiIHOIIIEHHSI BUMOTH NPO MOBEPHEHHS MaiiHa BHACHIJOK WOTO HaOyTTs

0€3 TOCTaTHIX MiJCTaB 3 BUMOTaMH PO BIAMIKOYBaHHS KON

JUis BU3HAUEHHS CIIBBIJHOLICHHS BUMOTU MPO MOBEPHEHHS MaliHa BHACI1JOK
Horo HaOyTTs 6e3 JOCTATHIX IiJICTaB 3 BUMOTaMU PO BIAIIKOAYBaHHS IIKOAN BaKJIMBO
BU3HAYUTUCh 13 CIHIBBIJHOIIEHHSAM CIIPHUX 3000B’si3aHb. Y HAyKOBO-IIPaBOBIi
JOKTPHUHI JHUCKYCis HABKOJIO JENMKTHUX 1 KOHJIUKI[HHUX 3000B’s3aHb 3yMOBJICHA
IIUPOKHUM CIIEKTPOM HAyKOBHX IIO3MIINA BiJ aOCOJIOTHOTO BU3HAHHSA KOHIUKIII SK
pOIOBOi KaTeropii MO0 BHUMOT 13 3aBIAaHHS IIKOAW 1 BUKJIIOUYCHHS OyIb-sIKOi
KOHKYpEHIIli MK BIAMOBIAHUMH BHMOTAaMH, JI0 TOBHOTO 3alepPEUeHHS MOMKIMBOCTI
CITIBCTaBJIEHHs aOCOJIIOTHO caMOCTIMHUX Kareropiit [31, c. 29; 32, ¢. 89].

HopmaruBhe 3akpirtuieHHs] cyOCHIIapHOCTI KOHAUKIIINHOI BuMorH (4. 3 ct. 1212
K VYkpainu) 3ymoBItO€ ii 3aJUIIKOBE BUKOPUCTAHHS Yy pasi, SKIIO 3a JOIMOMOIOIO
IHIIMX BUMOT HEMOXJIMBO 3AIMCHUTH 3aXWCT MalHOBUX TipaB. [Ipore B ymMoBax
NOBHOMACIITa0HOI  pOCIHCHKO-yKpaiHChKOT BIWHHM, $Ka CYTTEBO BIUIMHYJa Ha
(GYHKIIOHYBaHHSI CyO’€KTIB TOCIOJApIOBAHHS, MPU3BIBIIM J0 pPyHHYBaHHS MaliHa,
pPO3pPUBY TOCIONAPCHKUX 3B’SI3KiB, BTPAaTH AaKTUBIB Ta TMOPYIIEHHS JOTOBIPHHUX
BiJIHOCHH, IMUTAHHS 3aXHUCTy MAWHOBHUX TPaB 3a JIONMOMOTOI BUMOTH TIPO ITOBEPHEHHS
Ha0yToro 0e3 I0CTaTHIX MPaBOBUX MiACTaB HaAOyBa€e 0COOIMBOI aKTYaJbHOCTI.

[locrae mnuTtanHs mnpo BHOIp BUMOTH, 3a JIOIOMOTOK SAKOi CyO’ €KT
TOCITOTAPIOBAHHS MOYKE HAJIC)KHO 3aXHUCTUTH CBOT MalfHOBI IIpaBa Ta iIHTEPECH.

VY HaykoBi#l JiTepaTypl OKpECICHO KUJIbKa OCHOBHUX MIAXOIIB 0 PO3MEKYBaHHS
BUMOTH WIOJI0 BIAIIKOAYBAaHHS IIKOAM Ta BHMOTHM 3 TOBEpPHEHHS HalOyToro 03
JIOCTaTHHOI MPABOBOI MiICTABHU:

— HasIBHICTH 200 BIJICYTHICT Y JIisix HaOyBa4a eJIeMEHTIB rpaBornopyIieHHs [51, c. 84];

— HasABHICTh MaWHOBOi BUTOJAM Ha OoIll HaOyBauya SK OOOB’SI3KOBOi YMOBH
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BUHUKHEHHS 000B 513Ky 3 MOBEpHEHHs HaOyToro 0e3 noctarHpoi miacrasu [31, c. 30];
— HasIBHICTHh BUHU OopskHMKa [152, ¢. 92].

Oxpemi HaykoBill [8, ¢. 134] cTBepmKyIOTh, 10 €AMHOI YHIBEpCAIbHOI O3HAKU IS
YITKOTO PO3MEKYBaHHsI JIENIKTHUX Ta KOHIUKLIAHUX 3000B’S13aHb HE ICHYE 1 BUPIIICHHS
LOTO TIMTAHHS BHUMAarae KOMIUIEKCHOTO BPaxyBaHHs YCIX XapakTepHUX OCOOIMBOCTEN
KOXKHOTO BHUJY 3000B’si3aHb. Taka TO3WINS BHUAAETHCA HAMOLIBIN BAAJIO TIPH
NPaKTUYHOMY 3aCTOCYBaHHI. ¥ HayKOBOMY BUCHOBKY y cripaBi Ne 910/5880/21 3a3naueno:
«...MiacTaB Ajis1 a0COIFOTHOTO PO3MEKYBaHHS JIETIKTHOTO Ta KOHIUKIIMHOTO 3000B’s13aHb
He icHye. Ta cama mpoTumpaBHA Jisi OJHOYACHO MOXKE KBaidhiKyBaTHCS SIK JEIIKT 1
CIPUYMHATH 30aradyeHHsl JEIHKBEHTA, 10 BIJMOBIIA€ PO3MIPY 3aBAHOI IIKOAU. Y Takii
CUTYaIlll 3BOJUTH HE3JI0JIaHHUN Oap’e€p MK JCTIKTHUM Ta KOHJUKI[IMHUM IM030BaMH HE
TUTBKH HE BapTO, @ HAaBITh HEMPHUITYCTHUMO — TOTEPITLIa 0cOo0a MOBHHHA MAaTH MOMKJIMBICTD
oOparu ToH CIOCiO 3aXUCTY, SKU BOHA BBa)Ka€ OUTBII JOIUILHUM /ISl ce0e, ake 3aXUCT
3MIUCHIOETHCS Ha BIACHUM po3cy/l morepmisioro» [78, c. 4].

T. C. KiBanoBa y KOHTEKCTI PO3MEKYBAaHHsS BHUMOT 13 BITIIKOAYBAaHHS IIKOIU Ta
BHUMOT, 1[0 BUHUKAIOTh Y 3B’S3Ky 3 HAOyTTSIM MaifHa 0€3 JOCTaTHIX MiJCTaB, PO3TIIAIA€
Oe3miacTaBHe 30araueHHs sIK OKPEMUH Pi3HOBU] 3000B’13aHb 13 BIAIIKOTYBAHHS ITKOH.
3acTocyBaHHS BIJNOBIJHUX HOPM MOXJIMBE 3a HAsABHOCTI TakuMX yMOB: 1) mkona
3aBJaHa MaiiHy; 2) IMIKoja Mojsrae came B HaOyTTi a0o 30epeXeHH1 MaiiHa, a He B Horo
3HMINEHHI, 3) HaOyTTs a0o 30epekeHHS MaifHa OJIHIEI0 O0CO0O0I0 3IIMCHIOETHCS 3a
paxyHOK iHIIOT ocoOu. SIKmo xoda © ofHA 13 3a3HAYEHHUX YMOB BIJCYTHS, MOTPIOHO
3actocoByBaty mosiockeHHs 1. 82 K Ykpainu mpo BiAmIKOgyBaHHS IIKOAM 32 YMOBHU
HassBHOCTI BIATOBITHUX ITiJICTAB JJIsI BHHUKHEHHS Takoro 3000B’s3anHs [61, c. 31].

3a3HaueHW BUIIE MEPENIiK KPpUTEpIiB He mepenadadae HasBHOCTI a00 BIJCYTHOCTI
BuHH. BpaxoByrouu 1e, posnsiHemo 1i1. 82 LK Vkpainu, B sikiii mepepaxoBaHi OKpemi
BUJIM JIENIKTHUX 3000B’s3aHb, LI0 MOXYTh BHHUKHYTH 3a BiJICYTHOCTI BYMHEHHS
BUHHUM 3j0unHHOrO JisiHHs [185]. Hacammepen, 1e mikoma, 3aBlaHa IKepeslaMu
MiIBUIIEHOT HeOe3nmekw, ska Mae OyTH KOMIIGHCOBaHA, HE3aJIKHO BiJ TOTO, YU
3aIoisTHa BOHA 3 BMHM, YM O€3 BHHHU II€EBHOI 0coOM. BUHSTOK CTaHOBHTH IIIKOJA,

3anoisiHa (opc-MaKOpHUMH O0OCTaBUHAMH ab0 yMmMHCIIOM moTepmiyiioro [57, c. 149]. ¥V
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BUMAAKY 3aBJaHHS IIKOIU MPAIiBHUKOM, SIKU BUKOHYBaB CBOi CIYyXOOBI 4M TpPYIOBI
000B’sI3KM, HE3AJIEKHO B1J] HASBHOCTI BHUHH, TaKa IIKOAA BIIIKOJOBYETHCS CYO’ €KTOM
rOCIoJapIoBaHHs, IKUM € poOOTOaBIIEM JaHOTO MpailiBHuKa [185].

ToOT0o, X0ua BHMHA 1 € YMOBOIO JEIIKTHOI BIJMOBINATBLHOCTI, aje BOHA HE €
HEOOX1IHOIO MIJICTABOIO JIUISI HACTaHHS JCIIKTHOI BIIOBIAJIBLHOCTI 3a 3aBJaHHS IITKOIH,
3aMo/ITHOT JKEPEJIOM IMIABUINEHOT HeOe3Nnekn abo BIJIIIKOIYBaHHS IIKOAH, 3aBAaHOI
IpaliBHUKOM cy0’ekTa rocnofaproBanss [31, c. 28].

B rocnogapchkux BiHOCHHAX MOTPIOHO aKIEHTYBaTH yBary HE Ha BHWHI, a Ha
cnpobi cy0’ekTa YHUKHYTH HETaTUBHHMX HACIIJKIB, TAKUX SIK TOPYLICHHS 3000B’s13aHb.
Tomy mpu 311HiCHEHH] TOCIONAPCHKOI AISNIBHOCTI 0COOIMBa yBara MpUIUISETbCS came
YHUKHEHHIO HETaTUBHUX HACIAKIB Ta 1M, CIIPSIMOBAHUM Ha 3arl001raHHs 30MTKaM.

Kpim Toro, Ba)XIMBO PO3MEKOBYBATH KATETOpii «IIKOIa» 1 «30WUTKHM», OCKIIBKH
LK VYkpainu onepye oboma mumMu moHATTSIMU. 3riaHO 3 cT. 174 'K Vkpainu (y niepion
HOro 4YWMHHOCTI) TIIJICTABO0 BHUHHUKHEHHS TOCIOJAPCHKOTO 3000B’si3aHHS  Oyio
3aMoOMisIHHSL camMe MIKOAu Cy0’€KkTy abo Cy0’€KTOM TOCIOMAPIOBAHHS, a TOJOKEHHS
cT. 175 T'K Vkpainu Biacunamu go LK Vkpainu. 1K Ykpainu TepMiHM «Imkoga» i
«BOUTKN» BHUKOPUCTOBYE HEMOCTIMOBHO. 30KpemMa, y M. 3 4.2 ct. 11 1a y cT. 1166
LK Vkpainu 3axkoHogaBelb (AKTUYHO OTOTOXHIOE 1[I MOHSITTSA, 3aCTOCOBYIOUHU JIMILIE
TepMiH «mkoaa». Haromicth y CT.22 1 CT. 23 MOHATTS «IIKOJAA» 1 «30UTKH»
PO3MEKOBYIOTECS, TOMA1 K Yy CT. 1192 BXKMBAETHCSA BUKIIOYHO TEPMIiH «30UTKM». Kpim
Toro, y 1. 8 4. 2 cT. 16 11K VYkpainu iiaeTbcs npo «BIAIIKOAYBAaHHS 30UTKIB Ta 1HIIMX
crioco0iB BiIIKOAYBaHHS MalHOBOI mIKoam» [77, c. 196].

[Ipu CHiBBITHOIICHHI TOHITH «IIKOAA» 1 «30MTKW» MOXKHA CTBEPKYBATH, IO
MOHSTTS «IIKOAA» 3a CBOIM 3MICTOM € IIUPIIMM, HDK TOHSTTA «30UTKW», OCKUIbKU
30UTKH BIJIIKOMOBYIOTECS, SIK MPaBUJIO, B MAaWHOBHX 1 JOTOBIPHHUX BIJHOCHHAX 1 €
IPOIIIOBUM BUpa3oM mmikoau [48, c. 35].

3 METOI0 BPETY/IIOBAHHSI CIIPHOTO MUTAHHS Ta BCTAHOBJICHHS €IMHOTO IMiJIXOY B
cynoBii mpaktuil, [Ipesuais Buioro ap6itpaxsoro cyny Ykpainu 1 kBiTHs 1994 poky
Bujaaa po3’sicHeHHsT Ne 02-5/215 «IIpo nmesiki muTaHHS MPAKTUKWA BUPIIICHHS CIOPIB,

MOB’SI3aHUX 3 BIAIIKOJYBaHHSAM IIKOJIW» (3rOI0M 3MIHEHE Ta JAOMOBHEHE). Y 1. 1 1poro
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PO3’SCHEHHS 3a3HAa4€HO, IO TOCMONAPCHhKI CyAH MaloTh PO3MEKOBYBaTH OOOB’SI30K
OOpKHMKA BIIIIKOAYBAaTH 30WUTKH, CIPUYMHEHI HEBUKOHAHHSIM a00 HEHaJC)KHUM
BUKOHAHHSM 3000B’s3aHHSA, 110 BUHHMKae 3 JnoroBopy (ct. 623 1IK Vkpainu), i
3000B’sI3aHHS, SIKC BUHUKAE BHACIIOK 3aMOJISTHHSI IITKOJM T03aI0TOBIPHOTO XapaKkTepy
(. 82 1IK Vkpainm). Ile po3’sCHEHHs 3allUIIAE€ThCS YUHHUM 1 TPOJOBXKYE
BUKOPHCTOBYBATHCS TOCITOJIAPCHKUMH CYIaMH TIPH PO3MISAl CIIpaB, IOB’SA3aHUX 31
CTSTHEHHSIM 30MTKIB Ta BIAIIKOAYBaHHSM mikomau [133].

[Ipote naHe po3’sACHEHHS MICTUThH TOJOXKEHHS, IO HE3aJIeXHO BiJ crocoly
BIJIIKOAYBaHHS IIkoau (y HaTrypi 4d 1 rpoioBiil ¢opmi), ocoba sika ii 3amomisia,
3000B’s13aHa Ha BUMOTY MOTEPILIOT0 KOMIIEHCYBATH ii B MOBHOMY 00CS31, BKIIIOYAIOUU
BTpaueHui npudyTok (ymymeny Burony) (ct. 623 LK Vkpainu). Bonnodyac HeoOXxiaHO
BpPaxOBYBAaTH OCOOJMBOCTI MOPSIJIKY CTATHEHHS 30MTKIB, CIPUYMHEHUX MPOTUIIPABHUMU
nisiMu, niepeadoayeHi okpeMumu cretiaibHuMu HopMamu ['K Yipainu (4. 3 ct. 249; u. 1
cT.39; u.1 cr.153; u. 1 c1.159; 4.3 ct. 162; 4.2 cr. 178; 4.2 ct.216). [lane
MOJIOKCHHST 3yMOBJIEHEe YWHHICTIO Ha Toil MomeHT ['K Vkpainu Tta chneriaabHUMU
HOpMaMH, repeadaueHnMu B HboMy [133].

3. B. PomoBchka BBaxka€ 30MTKM 1 IIKOAY TOTOXHUMH 3a 3MICTOM IPaBOBHUMHU
MOHATTSAMH, apPTyMEHTYIOUHM II€ THM, III0 YKpaiHChKa MOBa HE PO3MEXKOBYE ITOHSTTS
«30UTKN» Ta «IIKOJa». 30UTKHU MOSICHIOE Yepe3 IIKOIY, a IIKOAY — uepe3 30uTku. [154,
c. 509]. Beaxkaemo, 110 He BapTO 00’ €THYBATH MOHATTS «3OUTKM» 1 «ImKoaa». OcTaHHs
MoOke OyTH MaTepiaJibHOIO 1 HEMaTepialibHOK. 30MTKH € MarepiajbHOIO KOO0, sIKa
XapaKTepU3y€EThCS 30BHIMHIMUA ((I3MYHUMH) Ta BHYTPIMIHIMH (SKICHUMH) 3MiHAMU
MaiHOBOi 0a3u [79, c. 251].

BignosigHo 10 MetonnyHux pexkomeHpaiii «BiamkomyBaHHS MOPaIbHOI KO,
ski onprmonHeHi y Jlueri Minictepersa roctuitii Ykpaiau Ne 35-13/707 Big 13.05.2004 p.
MICTaBOIO TSI BIIIKOIYBAaHHS HEMaTepiaJlbHOI IIKOIM MOKe OyTH HE JIMIIE 3aBIaHHS
IIKOJM JIUIOBIA peryTauii IpuAnYHOI 0coOu, ane ¥ Taki Jii, SIK mocsraHHs Ha (ipMOBe
HallMEHYBaHHS YW TOPTOBEJIbHY MAapKy, PO3TOJIONICHHS KOMEPINHOI, OaHKIBCHKOI a0o
KOPECHOHICHIIIMHOT TAa€EMHUII, a TaKOXK 3MIIMCHEHHS Mid, 10 3HIKYIOTh NPeCcTHX ado

TIPUBAOTH JIOBIPY JI0 AISUTBHOCTI Cy0’ €KTa TrocroiaproBanHst [24].
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[TinTpumyemo mosutito JI. OnifHUK, MO JOpEYHillle BUKOPUCTOBYBATH TEPMIiH
«HEeMaTepiajibHa» 3aMICThb «MOpajibHa» JJIs OUIBII TOYHOTO BIJOOpa)KEHHS 3MICTYy
IIKOAM, KOJIM MAEThCS MPO BTPATH HEMAaWHOBOIO XapakTepy, AKUX 3a3HAIOTH CyO’€KTH
rocriofiaproBanus. lle cnpusitume OUIBII YITKOMY M aJeKBaTHOMY PO3YMIHHIO TOHSTTS
«HeMmaTepiajabHa IIKojIa Cy0’ €KTIB rocnofapioBaHHus» [84, c. 136].

[Tonmoxenns a63. 5 4. 1 ct. 174 'K Ykpainu nependadanio BAUHUKHEHHS! HEJIOTOBIPHOTO
3000B’s13aHHST 3 BIIIKOAYBAaHHA IIKOAU, IO periameHToBaHo HopMmamu [[K Yipainu.
B. C. lllepbuna HamonsraB Ha HEOOXITHOCTI BUKIIIOYEHHS BIJHOCHH 3 BUIIIKOAYBaHHS
mkoru 3 I'K Ykpaiau [197, ¢. 83], 110 BiAMIOBIIa€ CHOTOMHINIHIM 3MiHAM Y 3aKOHOIABCTBI Ta
BiZloOpakae 3arajibHUil mporec peGopMyBaHHS BPETYIIOBAHHS IPHBATHO-TIPABOBUX
BiHOCHH. [IpoTe 6e33acTeperkKHO IMOTOAUTHUCS 3 IAHOKO TIO3HITIEF0 HE BHIAETHCSI MOYKITUBUM.

binem parionansHOl0, Ha Hamy aymky, € nosuuis O. 1. IloanepkoBHoro, 1o
HOPMH LMBIJILHOTO Ta FOCHOJIAPCHKOTO 3aKOHOIABCTBA MO0 BIAIIKOAYBaHHS 30UTKIB Yy
pa3i TMopymieHHs 3000B’s3aHb MOXKYTh 3aCTOCOBYBATHCS, SKIIO II€¢ HE CYIEPEYUTH
nonokeHHsM 1. 82 1IK VYkpainum, nns peryiatoBaHHS BIJHOCHH, TIIOB S3aHUX 13
KOMIIEHCAIIIEI0 JCMIKTHOI MIKOAM, 30KpeMa 3a aHajori€lo 3 3akoHoM. lle cmpusitume
MOJIOJIAHHIO TPOTAJIMH y TMPABOBOMY PETYIIOBaHHI MPU BCTAHOBJIECHHS Ta peaisarlii
JIeTIKTHOI BIAMIOBiAaIBLHOCTI [92, ¢. 62].

BpaxoBytoun BuIleckazaHe, JOTPUMYEMOCS MPOMO3Ullli, CHOPMYILOBAHOI Yy
migposaim 2.1 auceprartiiinoi podoTu momo BkiIodeHHS B CT. 2 3Y «IIpo ocobmamBocTi
pEryiioBaHHs AISTTBHOCTI IOPUAMYHUX OCI0 OKpPEMHX OpraHizaliiHO-IpaBoOBUX (QOpM Y
nepexiIHui 1epiof] Ta 00’ €THaHb IOPUAUIHUX O0CI0» Mi/ICTaB BUHUKHEHHS TOCTIOIAPCHKIX
3000B’s13aHb, CEPEJI AKUX «3aMOISTHHSI IITKO/IU CY0 €KTY a00 Cy0’ €KTOM IrOCTIOIAPIOBAHHS.

PosmsiHemo  miaxin, BIATNOBIAHO /10 KOO IPU  OTPUMAaHHI  Cy0’€KTOM
rocrosiaproBaHHs (OOPIKHUKOM) BUTOJM BUKOPUCTOBYETHCS KOHIMKIIIHA BIMOTa, a B pasi
BIJICYTHOCTI BUTOZIM — JIENIKT [ 152, ¢. 95]. ToOTO, IHIIIMMU CIIOBaMH, Y pa3i, KOJIH 3arOisTHHSI
IIKO/IM CYO’€KTY TOCHOJApIOBaHHS CYMPOBOIKYETHCS HAOYTTSIM MaHOBOI BUTOIU IHIIIOO
CTOPOHOIO, TIPABOBIIHOCHMHU JIONUTHHO KBamiiKyBaTH SK Taki, IO MiIATal0Th
BPETYJIIOBAaHHIO IIISIXOM TIPE SIBJICHHS KOHIWKIIIHHOI BMMOTH, OCKLIBKM B OCHOBI 1X

BUHUKHEHHS JIGKUThH HE TIPOTHITPABHICTD JIii, a O€3MiICTaBHICTh 30aradeHHs. Takui Imiaxiz
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TOYHO BiJOOpaka€ CyTHICTh MPABOBITHOCHH, 1[0 BUHUKAIOTH B PE3YNIBTaTI OE3MiICTABHOTO
30araueHHs, a/pke JuIe npu (aKTUIHOMY TMepexo/li MailHa MO)KHA TOBOPUTH TIPO
BUHUKHEHHS IMX MPaBOBIIHOCHH. B yCiX IHIMX cHUTyalisx 3000B’sS3aHHS 13 3aIlOIsSTHHS
IIKO/Y 1 3000B’s13aHHsI 3 O€3M1ICTaBHOTO 30araueHHsl MatoTh PI3HY PABOBY IIPUPOLTY.

[IpoTe Ha mijcTaBl aHaNI3y YUHHOTO 3aKOHO/IABCTBAa HE MOXHA POOUTH BUCHOBOK
npo Te, 1o Npu Oe3MiJICTAaBHOMY IMEPEeXojil MaliHa BHACJIOK 3aBJAaHHS IIKOJIA MOXKE
BUHUKHYTH 3000B’s3aHHS 13 0€3MiICTaBHOTO 30aradeHHsl, a He JEJIKTHE 3000B’sI3aHHS.
Ha xBamidikaiiito mpaBOBIIHOCUH $IK JETIKTHUX HE JIUIIE HE BCTAHOBJIEHO MPSAMOi
3aKoHO/IaB4Yoi 3a0opoHM, a, HaBmaku, ynHHWN [[K Ykpainm nepenbauae momaTtkoBe
3aCTOCYBaHHS KOHAMKIIMHOI BUMOTH 1 B TaKHil CIOCiO Hajae MpiOpUTET CHEIliaJbHUM
HOpMaM Ipo 3000B’sI3aHHS 13 3aBIaHHs MKoau. Ha Hamry gyMKy, /UTsi CIpaBeIJTMBOTO Ta
¢(EeKTHBHOTO 3aXUCTy MAWHOBHX IHTEPECIB CyO’€KTIB TOCIIOJIaPIOBAHHS, BapTO
TOBOPUTH HE MPO X 0OMENKEHHS Ta PO BUKIIOYEHHS OJTHOTO CIIOCOOY 3aXUCTY 1HIIINM,
a, HABIaKH, PO MOXKIIUBICTH IX CIUJIBHOTO 3aCTOCYBAHHS.

3000B’s13aHHS MPU HAOYTTI MaifHa 0e3 TOCTaTHIX MiJCTaB 1 3000B’sI3aHHS 32 3aBIAHHS
KO BITHOCATH JI0 HEIOTOBIPHMX 3000B’si3aHb. 3a mnosuiiero M. O. TUMOIIEHKO
MIJICTaBOI0 BUHUKHEHHS 3000B’$3aHb 13 O€3MiACTaBHOTO HAOYTTd MOXYTh CIIyTyBaTu
OHOCTOPOHHI TMPaBOYMHMA a0O0 1HIN OAHOCTOPOHHI MAaWHOBI i, BHACTIIOK SIKUX
BIZIOYBa€ThCS MepeaHHs MaiiHa. Taki fii, 3 SKMX BUHUKAE BIMOBIIHE 3000B’3aHHS, MAlOTh
OyTu TIPaBOMIPHHMMH 32 CBOEIO MPABOBOIO MPUPOJIOI0. Y BUIIAIKAX, KOJIM MAHOBE HAJaHHS
€ HACJIJIKOM HENpaBOMIPHOi (HEI03BOJIECHOT) MOBEIIHKH, UIETHCS BXKE MPO 1HIILY KATEropito
HEJIOTOBIPHUX 3000B’s3aHb — JEMIKTHI 3000B’S3aHHS, [0 BHHUKAIOTh Y 3B’SI3Ky 13
sanofistHAESIM 1Koau [163, c. 71]. IIpoBenaeHe MOCTIKEHHS HE JIa€ 3MOTH IOTOAUTHCS 13
3a3HaYEHUMHU BHCHOBKAMM, OCKIJIbKM KOHJMKIIIMHI 3000B’S3aHHS MOXKYTh BUHHUKAaTH SIK
YHACHIJIOK JIif, TaK 1 BHACIIJOK TOJINA, HE3aJeKHO Bijl MPABOMIPHOCTI, YMHUCHOCTI 4YHd
BUIIQJIKOBOCTI TAaKHMX JIiH, OCKUIbKA BU3HAYAJIHHUM YMHHHKOM JJIs X BHHUKHEHHS € caM
(dakT HaOyTTs ab0 30epekeHHsT MaiiHa Oe3 JOCTaTHIX MPABOBHX IiJCTaB. ToMy HE MOXHa
CTBEP/DKYBATH 1110 HETMPaBOMIpHA TIOBEIIHKA € YMOBOIO JIMIIE ICTIKTHOTO 3000B’I3aHHS, Ha
MiICTaBl SIKOr0 CyO’€KT TOCHOAAPIOBAHHS MaTHME MOXIIMBICTH BUCYHYTH BIIIOBIJIHY

BUMOTY IpO BiIIKOAyBaHHs. He3Baxaroun Ha OJJHAKOBY M03a/I0TOBIPHY HPHUPOAY JEIIKTY



160

BigmikomyBanHs mIKOAM, SK 3aci® 3aXUCTy TIpaBa, BapTO BBaXaTH 3aXO0J0M
BI/IMOBIAILHOCTI, OCKIJIBKM MOT0 MeTa — MOKapaTd MPaBOIOPYITHUKIB, MO30aBIISIIOUH
1X YaCTHHHU 3aKOHHO HAJIE)KHOTO MaiHa, 1 BOOHOYAC 3aXHUCTUTH MAaHHOBI Ta 0COOHCTI
IpaBa MOTEPILIOTro, BKIOYAIOYM KOMIIEHCAIll0 HeMaTepiaibHO1 MIKoau. [HIui crnocio
3aXMCTy — MOBEPHEHHS MaiiHa B pa3l Woro HaOyTTss Oe3 JOCTarHIX MiACTaB — Mae
3BOPOTHHUI XapakTep Ta Pi3HI MPaBOBI HACHIIKHU 3aJIe)KHO B TOTO, YM € MAiHO, L0
MOBEPTAETHCS, HE3AKOHHUM 30aradeHHsIM 1 Y1 KOMIIEHCYIOThCS JOXO/IU MOTEPIILIOMY.

[loBepHeHHs1 MaifHa y BUNAAKy HE3aKOHHOTO 30arayeHHsl € 3aXHCHOIO MipOIo.
BaxnuBo Big3HAYMTH, 10 Ha0yBa4 HE 3a3HA€ MAWHOBHX BTPAT, OCKUIBKU TOBEPTAE
4yy’K€ MalHO, a HE BTPA4ae CBOE.

HaBmnaku, BiIIIKOAYBaHHS IIKOJIM 3aCTOCOBY€ETHCA 3a 1HILOIO JIoTiKor0. HeoOxinHo
TaKOX PO3PI3HITH CUTYaIlll, KOJIA JI0XOIU (PAKTUYHO BHIIYUEHI 1 KOJIM 1X TIJIbKH MOBHUHHI
Oynu 6 orpumaru. ko goxonu Oynu (akTHUHO OTpUMaHi HaOyBaueMm, BiH MOBEpPTAE
HEHAJIE)KHO OTPUMAaHe MaiHO MOTEPHIIOMY 1 HE Hece KOJHUX MaHOBUX BTpaT, OyaydH
TaKUM YHHOM MEXaHI3MOM 3aXHCTy TOTEPITLJIOTO.

VY BUMaJIKy, KOJIM Ha Cy0’ €KTa rOCIOapIOBaHHS MOKJIAIEHO O0OB’ I30K MIOBEPHYTH
JIOXOJTH, SIK1 MIOBUHHI OyJin O OTpUMAaTH, ajie He OTpUMAaJH, MPAaBOB1 HACTIAKU JOIIHHO
posmianatd Sk (Gopmy BiAmoBigadbHOCTI. B  TakoMy Bumajaky HaOyBad 3a3Hae
HEraTUBHUX MAWHOBHX HACTIIKIB Ye€pe3 MPOTUIPABHE HECBOEYACHE MMOBEPHEHHS MaliHa,
OCKUIBKHU 3T1JIHO 3 3aKOHOAABCTBOM IPO Oe3MmifcTaBHE 30aradyeHHs JOXOAU MaloTh OyTH
BIJIIITKOJIOBAaH1 3 TOTO MOMEHTY, KOJIM HaOyBad Jli3HaBCA a00 MTOBUHEH OYB JII3HATHCH PO
He3akoHHe 30aradeHHs [184, c. 563].

TakuM YMHOM, 3aCTOCYBaHHS BUMOTH IIIOJIO BiAIIKOTYBaHHS IIKOIHU, SIK ITPABUJIO,
€ (opMor0 BIAMOBIAATBHOCTI, TOMI SK KOHAMKIIIMHA BHUMOIa IIOJO TOBESPHEHHS
HE3aKOHHO OTPUMAHOTO MaiHa — ()OPMOIO 3aXHCTY, (POPMOIO TIOBEPHEHHS JTOXOIIB Ta
MIpOIO BiJMOBIIAJIBHOCTI, 3aJI€KHO BiJl (DAKTy BUITYUYEHHS JOXO/IB.

BBaxkaeTrbcsi, 10 BIIMIHHICTh MDK IITUMH BHUJaMU 3000B’S3aHb 3yMOBJICHA
cheporo iX 3acrocyBaHHS. 3000B’A3aHHS Npu HAOyTTI MailHa Cy0’ €KTOM

rocrojaproBaHHs 0e3 JOCTaTHIX MiJICTaB CIPSIMOBAHI HA BITHOBJICHHS MailHOBOTO CTaHy
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notepmisioi cropoHu. CaHKIT 3aCTOCOBYIOTHCS JIMINE Yy BHMAAKY IPOTUIPABHOTO
BUHHOTO HEMOBEpPHEHHs MailHa HaOyBaueMm. 3 1HIIOTO OOKY, METOI0 JAENIKTHOTO
3000B’s13aHHS € HE JIMIIE BIJHOBJICHHS MpaB IMOTEPIIJIOr0, a W TMOKapaHHS BUHHOI
CTOPOHH, 10 MPU3BOIUTH J0 BIAMIHHOCTEH y cdepl iXHBOT mii.

[CHYIOTH TakoXX BIIMIHHOCTI Y 3000B’sI3aHHSX IIOJI0 MIpeAMETa, 30KpeMa y o0csi31
MaifHa, SKe€ Mae OyTH BIJIIIKOJOBaHE TMOTEPHUIINH CTOpoHi. Xoda Oe3mijcTaBHE
30arayeHHsl BUIUIMBAE 3 JEJIIKTY, pPO3MIp BIJIIKOAYBAHHS BTPAYeHOro MaiHa IS
MOTEPIIIOT0 MOXE 3aJIe’KaTH BiJl BUOOPY MEXaHI3MY 3aXHCTY.

Bignosigno 1o 4. 3 ct. 22 1K Ykpainu, 30UTKH MarOTh BiAIIKOIOBYBATHCS Y TIOBHOMY
00Cs31, SIKIIIO IHINE HE TependadeHo 3aKOHOM uu joroBopoMm [185]. Takum umHOM,
K Ykpainu BCTaHOBITIOE 3arajibHUIA MPUHITUI TTOBHOTO BIIIIKOAYBAaHHS 3aBJaHUX 30UTKIB,
110 O3HAYAE KOMITEHCAIII0, €KBIBAJICHTHY PO3MIpPY 3amoisiHoi mkoau. [Ipore 3akoHomaBeM
BCTaHOBJICHO PsIJT BUHATKIB 3 11010 MpaBwmia. [lo-nepie, [IK Ykpainu nepenbauae puriary
KOMIIEHCAIlli TOHaJ po3Mip BIAMIKOAYBaHHS IKoau. [lo-mpyre, y Aeskux BHUIagKax ocoOi
Moke OyTH B3araji BIJMOBIEHO Y BiAIIKOAyBaHHI Mmikonu. [lo-Tpere, y Bumaakax,
nepeadaueHNX 3aKOHOJIABCTBOM, PO3MIP BIJIIIKOTYBAHHS KO MOXKE OyTH OOMEKEHHIA.

Ha BigmiHy Bijg IIUX BUIAIKIB, TIPU 3aCTOCYBAHHI KOHIUKIIIITHOT BUMOTH 3TiJTHO 3
1. 83 LK Ykpainu norepnijoMy 3aBXAU MOBEPTAETHCS OOCAT MaifHa, IO BiANOBiIA€
o0cary 0e3MicTaBHOro 30aradeHHs HaOyBada, 1 pPO3MIp TaKOro BIJIIKOAYBAaHHS HeE
Moke OyTH 3MIHEHHWH. Y BHUMAAKY, KOJIH Cyld MOXKE 3MEHIIUTH PO3MIp MaiiHOBOTO
BI/INIKOAYBaHHSI a00 TIOBHICTIO BIIMOBUTH Yy BIJIIKOJyBaHHI, MOXX€ BUHUKHYTH
MUTaHHS: $SKI HOpPMH, 3000B’s3aHb mpu HAOyTTI MaiiHa Oe€3 JOCTaTHIX MiACTaB Yu
3000B’s13aHb 13 3aMOJIISTHHS IIIKO/IU, CJ11 BAKOPUCTOBYBATH JIJIsi BUPIIIEHHS CITOPY.

Sk 3a3HaUaNOCh paHille, KOHAUKIIHHA BUMOTA € 3araJIbHOIO IIOJ0 JACJIKTHOI 1
CHpsMOBaHa Ha MOBEPHEHHs Oe3IiCTaBHO HAOyTOro MaiiHa B moBHOMY 00cs31. Tomy B
JIaH1i cUTyallli BapTO BUKOPUCTOBYBATH KOHAMKIIAHY BUMOTY JIJIsl IOBEPHEHHS MaiiHa,
pO3MIp SKOTO HE MOXKe OyTH 3MEHIICHHH CyI0M BIAMOBIIHO 10 3aKOHOJABYMX
MOJIOKEHb, IKIPEITIAMEHTYIOTh 3000B’ sI3aHHS BHACIIIJIOK 3aMO/{ISTHHS IIKOJIH.

31 3Mmicty mnonoxkeHb [IK Vkpainu BumiaumBae, 10 3aKOHOMABIN JOMYCTHIIH

MO>KJIMBICTh 3MEHIIEHHS PO3MIpPY BIAIIKOAYBAaHHS 3 METOIO 3aXHCTy 1HTEPECIB BUHHHUX
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Cy0’€KTIB TOCIIOAPIOBaHHS. Y BUMNAAKYy HaOyTTs MaifHa Oe3 JOCTaTHIX MiACTaB, WOTO
MOBEpHEHHS B MOBHOMY OO0Cs31 HE NpHHECEe MaWHOBOi HIKOAM BHUHHOMY CYO’ €KTYy
rOCToJapIOBaHHs, OCKUIBKM BIH BHUKOHaB Il OOOB’SI30K 3a paxyHOK MaiiHa
NOTEPILIOTO0, a HE BIACHOTO.

3 ypaxyBaHHSM MOXJIMBOCTI OOMEXKEHHS PO3MIPY BIJIIKOAYBaHHS 3aBIaHOL
IITKO/IH, BAYKJIMBHM € TTOJIOKCHHSI TIPO MOKJIUBICTh BUKOPHUCTAHHS KOHIUKIIIHHOT BHUMOTH
y IUX TPaBOBIAHOCHMHAX, OCKIIBKA Yy BHUMAAKY BIJICYTHOCTI KOHJUKIIIHOI BUMOTH,
Oe3IiicTaBHE 30aradyeHHs MOYKE€ BUHUKHYTU Ha KOPUCTb 0COOH, SIKa 3aB/ajia IIKOTY.

3aranpHe MPaBUIIO CTOCOBHO 30WMTKIB, MOPYIICHUX MpaBaMH, BKIIOYAE BTPAYCHY
BUTO/Y 1 B JIETIKTHUX 3000B’S3aHHSX MOTEPHUIOMY CYO’ €KTy TOCIOAApPIOBAHHS MOXKE
OyTH KOMIIEHCOBaHa BTpadeHa BUTOAa, TOOTO JIOXOMHU, sIKI BIH MIr OM OTpUMAaTH, SIKOU
MIOT0 ITpaBa HEe MOPYILIYBAJINCH.

3000B’sA3aHHsI, 110 BUHUKAIOTH 13 HaOyTTsd MalHa 0€3 JO0CTaTHIX IIiJICTaB,
nepeadayaroTh MOBEPHEHHS! YCiX A0XO/IB, AK1 Oyinu abo Moru 6 OyTu oaepskaHi. Takum
YUHOM, B JCNIIKTHUX Ta KOHJUKIIIHHUX 3000B’S3aHHSIX MOTEPIUIAM MAaloTh OyTH
BIJINIKOIOBAHO JI0XO/IM, OTPHMMAaHI BiJl HEMPaBOMiIpHO HaOyToro maitHa. O0cAar 10X0/IiB,
IO MiJIJISTal0Th BIIIKOAYBAHHIO, BUSHAYAETHCS aHAJIOTIYHO B 000X BUaX 3000B’s13aHb.

Ha nHam momisiy, KIIFOY0BUM € TIMTAHHS PO MOMEHT, 3 SIKOTO TIOTPiOHO PO3IIsSaaTH
HAOYTTS JOXO/IB. 3aKOHOJABEIlh MOB’SI3y€ BU3HAYCHHS 1IbOI'O MOMEHTY 3 CYO’€KTUBHOIO
CTOPOHOIO BIJMOBIHUX MTPABOBIIHOCHH, TOMY Ba)KJIMBO BPaXOBYBaTH, L0 B JICIIKTHOMY Ta
KOHJIUKI[IHHOMY 3000B’I3aHHSIX 11€ TUTAHHS BUPIIITYETHCS MO-PI3HOMY.

OTxe, B JACHIKTHOMY 3000B’sS3aHHI BCTAHOBIIOETHCS TMPE3YMIIlISI BUHH
OOpKHHMKA. 3TiIHO 3 3arajJbHUM TPABHUIIOM, BIJIIIKOAYBAHHS, BKIIIOUAIOYU YIYIIEHY
BUT'OJly, HE 3aCTOCOBYETBHCS, SKIIO CTOPOHA, IO 3amojisia MIKOAY (30MTKH), JOBENE
BIJICYTHICTh CBO€i BUHH Yy 3allOAisIHHI 3asBIIEHUX O CTATHEHHS 3 Hei 30uTkiB. ToOTO
MIPHU BIIIKOYBaHHI 30UTKIB 3aKOHO/ABEIlb BCTAHOBIIIOE MPE3YMITIIiI0 BUHH OOp)KHUKA 1
MOKJIaJIa€ Ha HOTO 00OB’SI30K JIOBECTH CBOXO HEBUHYBATICTh.

VY Bumaaky 3000B’s13aHb TP HAOYTTI MaiiHa 0€3 JOCTaTHIX MiACTaB i€ TIPE3YMITIIis
HEBUHYBATOCTI OopkHMKA. HaOyBau 3000B’s3aHMII MOBEPHYTH HEOJEP)KaHUN MPUOYTOK

(BTpaueHy BUTOJY) 3 TOTO MOMEHTY, KOJIM BiH Ji3HaBCsA a00 MOBMHEH OyB MI3HATHCH MPO
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He3akoHHe 30aradeHHs. ToOTO 40 1[BOr0O MOMEHTY HEBHUHYBAaTICTh OOp)KHHKA
IPUITYCKAETHCS, 1 HA KPEAUTOPOBI JISKUTH TATAp JOKa3yBaHHS BUHU OOP>KHHKA.

VY BuUManKy, KoM cy0’€KT HEe TTOBEpPTa€E MatHO Yepe3 Horo HaOyTTs 0e3 JOCTaTHIX
nifcTaB, 1HIIIOBaHE MOTEPIIINM 3 TOTO MOMEHTY, SIK BiH J13HaBcs a00 MOBUHEH OyB
JI13HATUCH NP0 HE3aKOHHUH XapakTep 30aradueHHs, Aii OOp)KHHUKA BBAXKAIOThCSI BUHHUMU,
1 Ha HHOTO TIOKJIA/TAE€THCS 000B’ 130K IMTOBEPHEHHS OJICPKAHUX JIOXO/IB. Y THX BHITJIKaX,
KOJIM JIOXOJY HE OTPUMAaHi, 30UTBIICHHS OOCSTY BIAIIKOMYBAaHHA HE BiIOyBa€ThCs, a
MIOBEPHEHHS TOBUHHO B1I0YTHCH BIIMOBIIHO /10 3BUYAHHUX YMOB IIUBLILHOTO O0OOPOTY.

OTxe, 3a3HayeHE Ja€ MiJCTaBU JIWTU BHUCHOBKY, IO JJIs OLIbII €PEKTUBHOTO
3aXUCTy MOPYIICHUX MPaB KPEAUTOPA B JIaHIM CUTYyaIlli BAPTO CKOPUCTATUCH JICTIKTHOIO
BUMOror0. Kpim Toro, BoHa Ma€ MeBHUI MPIOPUTET K cHeliagbHa (opMa 3aXUCTY.

AHanizyioun CyO’€KTHHUH CKJIaJ 3000B’si3aHb, 110 BUHHUKAIOTh Y 3B’SI3KY 3
HaOyTTAM MaiiHa 0e3 JOCTaTHIX MPaBOBUX IIiJICTAB, AOIILHO 3BEPHYTH yBary Ha Te, 110
MOTEPMIJIO CTOPOHOI MOXe OyTH HE JIMIe BIACHUK MaifHa, aje W 1HIIUNA 3aKOHHUM
BOJIO/IUJICTIb, YME TPABO MOPYIIEHE BHACTIAOK Oe3mifCcTaBHOTO 30aradeHHs Cy0’eKTa
roCroJapioBaHHs. Y CHUTyalliX, KOJIM Take HaOyTTs 3I1MCHIOEThCS 0€3 HaJIeKHOI
MPaBOBOI MiJICTAaBU, MPABO HA MPEJ SIBJICHHS KOHAUKIIIHHOT BAMOTH HAJIEKHUTH CY0 €KTY
rOCroJapIoBaHHs, 32 PaXyHOK SIKOTO BiOysocs BiAmoBigHe 30aradeHHs. Lle moxe OyTu
K BJIACHHMK, TaK 1 CyO’€KT, 10 Ma€ 3aKOHHI MiJICTaBU Ha BOJIOAIHHS MaWHOM a0o
nependadeHe 3aKOHOM MPaBO HA HOTO HAOYTTS.

TakuM 4YMHOM, yYaCHHK TOCHOJAPChKHUX TIPAaBOBIIHOCHH, SKHH HaIUIIEThCS
MpaBOM BHMOTH IIOAO BIJHOBJICHHS CBOTO MpaBa, PETIAMEHTYETHCS OTHAKOBO: SIK
NETIKTHUM TaK 1 KOHIUKIIHHAM 30008’ I3aHHM.

Y Mexax JemKTHUX 1 KOHJIUKIIAHUX 3000B’s3aHb OOPKHHKOM, 3a 3arajlbHUM
NPaBUJIOM, BU3HAETbCA CYO’€KT TOCHONApPIOBaHHSA, SKUA HaOyB MaiiHO ©Oe3 HasBHOCTI
JIOCTaTHIX ~MpaBOBUX IijcTaB. BogHouac 3akOHOMABCTBO y  cdepl  JIEMIKTHOI
BIJIMIOBITAJIGHOCTI Tiepei0dayae HU3KY BUHSTKIB, KOJM OOOB’S30K BIIIKOIYBAHHS IIIKOIU
MOKJIAJA€ThCsl HE Ha O€3MOCepeTHhOI0 3aro/IifoBada MIKOJH, a Ha 1HIIY CTOPOHY. 30Kpema,
BIZNOBITHO 110 TosioxkeHb LK Ykpainu, ropuaudna ocoda Hece BiIMOBIIAIBHICTD 32 IIKOTY,

3aBJlaHy ii MPALIBHUKOM IT1/1 4YaC BUKOHAHHSI TPYJOBUX (CIIy»00BHX) 000B’s13K1B [ 185].
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Hartomicth cyGiHCTUTYT O€3IiICTABHOTO 30aradeHHsT HE MICTUTh TOIOHUX
BUHATKIB: 000B’SI30K MOBEPHEHHS MaiiHa a00 KOMIIEHCallli 1Oro BapTOCTI MOKJIAJa€EThCS
BUKJIIOYHO Ha Ty CTOPOHY, sika O€3M1JICTaBHO OfieprKalia 1€ MaifHo.

[Toromxytrouncs 3 H. B. bepexxHsk, BBaykaeMO 10 3aCTOCYBAaHHS BIIIKOTyBaHHS
30MTKIB, Ma€ CBOI 3arajbHi MJCTaBU:

1. CropoHa, 10 BYMHWJIA JEIIKTHE MNPaBOMOPYILIEHHS, CHPUYMHWIA MaWHOBY
IIKOJY, Jisijla MPOTUIIPABHO 1 HECE BIAMOBIIAIbHICTD.

2. Maiino (pi4) 3HUIIEHO a00 MOIITKOKEHO.

3. Mk moTepmiiuM 1 3amofifoBadeM IIKOAU O MOMEHTY 3aBIaHHS ITKOIU HE
ICHYBaJIO 1HIIUX 3000B’3aIbHUX MPaBOBITHOCHH [8, c. 139].

Sk 3a3HayanoCh paHilie, Ha BIAMIHHOCTI KOHIUKIIMHUX Ta JETIKTHUX BHMOT
BkazyBaB KI'C y ckmami BC y cBoiti mocranoBi Bim 05.03.2020 p. y cmpasi
Ne 910/9665/17 [103]. ¥V cBoemy pimenni BII BC Big 20.11.2018 p. y cmpasi
Ne 922/3412/17 Takok aKIIEeHTOBAHO, IO IS JCIIKTHUX 3000B’s13aHb, K1 BHHUKAIOTH 13
3aIOMISTHHS IITIKOAW MaiHy, XapakTepHUM €, 30KpeMa, 3MEHIIIEHHSI MaifHa MOTEePIIoro, a
JUTSl KOHJIUKIIHUX — IpUpICT MaliHa B HaOyBada Oe3 JocTaTHiX mpaBoBuX miacTaB. Cyn
HATOJIONIY€E: «BWHA 3alloJlif0Bada IMKOJM € OOOB’SI3KOBUM EJIEMEHTOM HAaCTaHHS
BIAMOBIJAJILHOCTI B ACIKTHHUX 3000B’s3aHHsIX. HaromicTe g KOHIUKIUHHUX
3000B’s13aHb BMHA HE MAa€ 3HAUEHHS, a BAXKJIMBUM € (PaKT HEMpPaBOMIPHOrO HaOYyTTS
(306epekeHHs) MaitHa O/THIE€I0 0CO00T0 32 PaxXyHOK 1HIIOM [97].

BII BC po3misinyna cropaBy, B siKid XapKiBChbKa MiCbKa pajia mojaja Mo30B J0
TOB «CiHTpekc» 13 BHMOTOI CTSATHEHHS KOINTIB OPEHIHOI IUIaTH, $Ki, 3a iXHIM
TBEpKeHHsIM, Oynu OesmijctaBHO 30epexeni. KI'C, mo ysidimoB mo ckimany BC,
nepenaB crpaBy Ha posnisia Benukiit Ilamari, oOrpyHTOBYHOYM 1€ HEOOXiAHICTIO
3aCTOCYBaHHS MOJO0XKEHb 3eMeIbHOTO Koziekey Ta LK Ykpainu.

Cyn 3a3HauuB: «BC paninie BkazaB Ha HEOOX1JHICTh BUKOPHUCTAHHS IOJIOKEHb
BKAa3aHUX 3aKOHIB MpPHU BUPILNIEHHI NUTaHb MPO CTATHEHHS HEOAEpPX AHUX JIOXOIB,
30KpeMa, OpeHAHOi TuIaTh 3a 3emumo. [lpu 1boMy 3ayBakeHO MPO MOMKIUBICTH
CTSTHEHHSI TaKUX 30MTKIB, 3 MOCWIAHHAM Ha BianoBiaHi ctarTi LK Ykpainu. Ognak, 3a

cioBamu KI'C, BianoBiiHO A0 3eMeNbHOTO KOAEKCY CTSATHEHHS TaKUX 30MTKIB MOXIIMBE
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JIMIIE TIPU HASIBHOCTI IIUBUILHOTO MPAaBONOPYLICHHS B AisIX BIANOBia4a.

BIT BC migrpumana BucHoBku BC YkpaiHM CTOCOBHO MOMJIMBOCTI CTATHEHHS
OPEHJIHOT TUIATH, SIKIIO HEMAa€ YrOAW OpEHAM, Ta BU3HAYMWJIA, IO BIJIIKOTYyBaHHS
30MTKIB MOXJIMBE JIMIIE€ TPU BCTAHOBJICHHI CyJaMH HasBHOCTI LHBUIBHOTO
MIPaBOIOPYIIEHHS B J1X BiJiMOBia4a. BoHU MOSCHMIM, 0 1TKO/Ia Ma€ OyTH MOBHICTIO
BIJINNIKO/IOBaHa 0CO000, sIKa 11 3amojisia, 1 1€ MOXJIMBE JIMIIE y BUMAJKY HasSBHOCTI
BCIX €JIEMEHTIB IIUBIILHOTO MpaBoONoOpyLeHHs» [97].

Takum umnom, BII BC niiimia BHCHOBKY, IO «BUMOTH, SIKI BHUHHUKAIOTh Y
BITHOCHHAX 3 HEMPABOMIpHUM HaOyTTSIM a00 30€peKeHHAM MaifHa, peryaorThes . 83
K Vkpainu, a BiAIIKOAYyBaHHS IIKOAM € 3aXOJOM BIJIMOBIAAIBHOCTI, IO BHMAarae
BU3HAUEHHA BCIX €JIEMEHTIB LMBUIBHOTO MPABONOPYIICHHS i1  HAacTaHHS
BIIMOBiHaIbHOCTI» [97].

VY cBoeMy pillleHHI CyJl BiJI3HAYMB: «KOHJMKIIIMHI 3000B’sI3aHHS BUHHMKAIOTh,
AKII0 OJHa ocoba (HaOyBau) HaOyna a0o 30eperia MaiiHO 3a PaxXyHOK IHIIOI 0COOH
(morepminioro), mpu I1bOMy HAOyTT abo 30epexeHHs BimOynocs 0e3 T0CTaTHhOI
MPaBOBOI MiJICTaBU a00 KOJIU MiJCTaBa, Ha AKIM MaiiHO Oyino HaOyTe, 3ro0M Biamnana. Y
pa3i BUHUKHEHHS CIIOPY CTOCOBHO HAOyTTs MaiiHa a0o ioro 30epeskeHHs 0e3 JOoCTaTHIX
MpaBOBUX MIJCTaB JOTOBIPHUN XapakTep CHIPHUX MPABOBITHOCUH YHEMOXKIIUBIIOE
3aCTOCYBaHHS 10 HUX Cya0oM ToioxeHb 1. 83 LK Ykpainu» [97].

«msa  nemkTHUX 3000B’s3aHb, SKI BHHUKAIOTH 13 3alOISTHHS MIKOAU MAiiHY,
XapakTepHUM € 3MEHIIIEHHSI MaifHa MOTEPIIIOrO, a Uil KOHAUKIIMHUX — IPUPICT MaiiHa y
HaOyBaua Oe3 HaJEXHUX TMPABOBUX TiAcCTaB. BuHa 3amosmitoBada € 00OB’SI3KOBUM
€JIEMEHTOM BIJIMOBIIAIBHOCTI Yy JENIKTHUX 3000B’S3aHHAX, ajie Uil KOHIUKITIHHUX
3000B’s13aHb BUHA HE MAa€ 3HAYEHHS, OCKUILKA OCHOBHUM € (PaKT HEMIPABOMIPHOIO HAOyTTs
a00 30epeeHHs1 MaiiHa OJIHIEI0 0CO00I0 3a paxyHOK iHIIOI. OTxe, 000B’s130k HaOyBaya
MOBEPHYTH NOTEPIILIIOMY O€3MMIJICTABHO HA0yTe MaitHO UM BIAILIKOIYBAaTH MOT0 BapTICTh HE
€ (hopMOIO BIIIKOYBaHHS, OCKUIbKA HaOyBad 3000B’A3y€ThCS OBEPHYTH TIIBKU MaiHO,
sKe BiH Oe3IicTaBHO HaOyB a00 30epiraB, i BapTICTh IbOTO MaitHa» [97].

BIT BC BBaxae, 1m0 «BIACYTHI MiJCTaBH 3aCTOCOBYBATH IOJOKEHHS YUHHOTO

3aKOHOJIaBCTBA YKpaiHU MPO BIIIIKOAYBAHHSI IIKOAM BIACHUKAM 3€MEIbHUX JUISHOK J10
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CHIPHMX TPAaBOBIIHOCHH, OCKUIBKM BOHH, 30Kp€Ma, BHHHKAIOTh Yy BHIIaJKax
(haKTUYHOTO KOPUCTYBAaHHS 36MEIHHOIO JIJITHKOIO 0€3 YKIIaJeHHs JOTOBOPY OPEHIU Ta
HEBUIUIATH BIACHUKOM MaiiHa JI0XO/AIB Y BUIJISI/II OpeH IHOI 1u1aT. [{i BITHOCUHY MaloTh
KOHIUKITIHHUN XapakTtepy» [97].

Ha 1iHmmi BaXIMBUM acleKT BiAMEXKYBaHHSA JCTIKTHUX 3000B’S3aHb BiJ
KOHAUKIIMHUX B cynoBid mnpaktuul Harojomye KI'C BC y cBoeMmy pimeHHi BiJ
20.10.2020 p. y cupasi Ne 910/13503/19 [108]. KI'C BC po3mianaB kacaiiifHy ckapry
AT «Ykptpancra3» Ha pimenHs [ocnogapcekoro cyny M. Kuesa Big 06.02.2020 p. Ta
nocta”oBy [liBHIYHOTO anensuiiiHoro rocnoaapcskoro cyay Bia 30.06.2020 p. y ciopasi
Ne 910/13503/19, mo crocyerhest mo3oBy TOB «Oo6nrasnocrauy g0 AT «YkpTpaHcras»
Ha cymy 4 240 000 rpH 3a CTATHEHHS 30UTKIB.

[To3uBay cTBepmKyBaB, 1m0 11 cyma Oyna HEMPaBOMIPHO CTSATHYTA 3 HBOTO 3a
MOCIYTH KOMEPIHOTO OajaHCyBaHHS NTPUPOAHOTO Tazy y BepecHi 2016 poky 3a
JIOTOBOPOM TpaHCIOpTyBaHHs ra3y Big 17.12.2015 p. Ne 1512001145.

Tocomapcekuii cyn M. Kuesa 1 IliBHIYHMI anmensiiiiHuil TOCHOAAPCHKHUMA Cy
HOIATPUMAIM  TMO30B 1 CTATHYAM 30UTKM B TOBHOMY 00CSI31 Ha  KOPUCTh
TOB «Oo6nrasnocrau». CymaoBi pillieHHS OOTPYHTOBAaHI BUSIBICHHSM MPEHOIUITIAIBHOCTI
00CTaBMH, TMOB’SI3aHUX 13 HEMPABOMIPHUM HApaxyBaHHSM Ta CTATHEHHSM KOIUTIB 3a
MOCIYru OajaHCyBaHHS OOCSTIB MpUpPOAHOrO razy y BepecHi 2016 poky 3 OOKy
AT «Ykprpancraszy. Cyau BU3HAIM TOPYIIEHHS 3000B’s13aHb BITOBI1a4a 3a JIOTOBOPOM,
10 TMPU3BEJIO 0 HEMPABOMIPHOTO HapaxyBaHHS OIUIATH 3a MOCIYrd OajaHCyBaHHS Ta
cruiatu o3uBadeM cyMu 4 240 000 rpH 3a paxyHOK OaHKIBCHKOI T'apaHTii.

Cyan mepmioi Ta amensiiiiHOi I1HCTAHINN 3a3HAYMIIA TPABUIBHICTE OOPaHOTO
TOB «O6nara3nocrau» croco0y 3aXUCTy Ta HAJICKHICTh MIACTaB JIJIsl CTATHEHHS 30UTKIB
3 0oky AT «VYkprpancra3z». BoHuM mocunajduch Ha TMOJOXKEHHS I[HUBUIHBHOTO
3aKOHOMABCTBA Ta BHU3HAIM JOBEIACHHM TIO3MBAYeM IMBUIbHE MPABOMOPYIICHHS,
HEOOX1IHE TSI CTATHEHHS 30UTKIB.

CynoBa mo3wuilisi 6a3yBajiacs Ha «BU3HAYEHH! KOHJIUKIIIWHUX 3000B’s3aHb, SIKI
BUHUKAIOTh Y pa3l HEMPAaBOMIPHOTO HAOYTTs a00 30epeKeHHs MaifHa 3a paXyHOK I1HILIOT

ocobou. Taki 3000B’si3aHHS MalOTh Micile, SKIO HaOyTTs abo 30epekeHHs MaifHa
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BiIOyBaeTbca Oe3 AocTaTHROI mpaBoBoi mifcTaBu. Cynu HarojomryBaiu, MmO 0. 83
LIK Ykpainu 3acTOCOBY€ThCS y CHUTYallisIX HEMPaBOMIpHOro HaOyTTs abo 30epekeHHs
MaifHa HaBITh 3a BIJICYTHOCT1 BUHHU 3 OOKY BiamoBigada» [108].

CymoBa mocTaHOBa BUXOJWJIA 3 PO3PI3HEHHS MIX JCTIKTHUMH Ta KOHIAUKIIHHUMH
3000B’sI3aHHSMY, BU3HAIOUM, IO JUI NEPIIMX BaKIMBOIO € BHMHA, a JUIA JPYIWX — (pakT
HEMpaBOMIpHOTO HAOyTTs MaiHa. Y 1bOMY BHUIAJKy, BIACYTHICTH BHMHM He Oyna
TIEPEIIKOOI0 JIJISl CTTHEHHS 30MTKIB, OCKUILKM TOJIOBHUM OyB caM (hakT HErpaBOMIPHOTO
HapaxyBaHHs 1o3uBauy. Lle miareepmkyerbes pimennsm BIT BC Big 04.12.2019 p. y cripasi
Ne 917/1739/17, B sikoMy TaKoX pO3IISHYTI aCTIEKTH KOHIUKIIHHUX 3000B’s13aHb [ 108].

Cymu mepmroi Ta amemsmidHoi iHCTaHIM Bu3Haumwiu, mo AT «Ykprpancrasy»
HernpaBoMipHO BuMarajio Ta otpumano Big TOB «Oo6mnraznocraw»y cymy 4 240 000 rpH.
[TincraBoro Oyno HeOanaHCOBE HapaxyBaHHS OIUIATH 3a TOCIYTH KOMEPLIHHOTO
OanaHcyBaHHS TPUPOAHOrO ra3y y BepecHi 2016 poky 3a 1OroBOpOM TPaHCIIOPTYBAaHHS
rasy. Cymu miarpumamu  nosuiito  TOB «OOmraznocrau»,  BU3HABLIM, IO
AT «YkptpaHncra3y Hajicnano 0aHKy BUMOTY Ha IJIaTiK 3a OaHKIBCHKOIO rapaHTiero Oe3
HAJIS)KHOTO OOTPYHTYBaHHS Ta B TIOPYIIESHHS JOTOBOPY 1 3akoHOoAaBcTBa. Lle mpu3Beno a0
nepepaxyBaHHs coipHoi cymu. IIpore cyam He BpaxXyBaiu, IO HapaxyBaHHs OIUIaTH 3a
OallaHCyBaHHS Ta BHMOTa Ha IUIATDK BIJOYJAUCS 3a MEXaMH YMOB JIOTOBOPY
TPAHCIIOPTYBaHHsI ra3zy Ta rapaHTiiHOro AoroBopy. CripHi HapaxyBaHHS Ta OTPUMAHHS
KOIITIB MaJIM Pi3HY MPABOBY MPUPOY Ta MiANAIAIH ITi]T pi3HE 3aKOHOIABUE PETYIFOBAHHS.

KI'C BC BcTtaHoBHB, IO CyId TMOMMJIKOBO 3aCTOCYBajM CTaTTi, SIKI PEryIOHOThH
JIENIKTHI MPaBOBITHOCHHU, BIIMIHHI BiJl KOHAMKITIMHUX mpaBoBigHOCHH. lle He BIumHYmo
Ha BU3HAUEHHS M1JICTaB JUIsl CTATHEHHS 30UTKIB, ajieé BKa3yBaJIO HA TIOMUJIKY Y TTPABOBOMY
miarpyHTi pimeHHs. Cynyd TMOBUHHI CaMOCTIMHO BH3HAuaTd MpPaBOBY KBaJli(iKalio
BITHOCHUH CTOpIH, BPaxOBYyIOYd OOCTaBMHH CIIpaBH Ta IpaBoBI HopMmH. Bubip cymamu
HENpaBWIbHUX CTaTedl He 3MIHUB IpeaMmeT 1mo3oBy Ta oOpanoro TOB «Oo6nrazmocrau»
cnoco0y 3axucty. OTxe, Xxoya CylIM 3aCTOCYBaJM HEBIPHI CTarTi, iX BUCHOBKH PO
Oe3miIcCTaBHE HAapaXyBaHHS Ta CTTHEHHS 30UTKIB 3aymiiiucs Bipaumu [ 108].

SIk BUIHO 3 HABENEHOTO MPUKJIALy, Cyl HAroJloIIye, IO «3aBAaHHs 30MTKIB Ta

HaOyTTs MaiiHa Oe3 JTOCTaTHhOI MPABOBOI IMIJCTaBU MAlOTh PI3HY IMPABOBY MPHUPOMLY 1
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H1AMaar0Th i1 pi3HE HOPMATUBHO-TIPaBOBE perymoBanHs [108]. SAxmo «mnpu noBeneHHI
3aBlaHHs 30WUTKIB JIOBEJCHHIO MIJUIATa€ HASBHICTh CKJIaXy MPaBOMOPYIIECHHS, TO
HEOOX1THUM JIJIsl TIOBEPHEHHS O€3I1JCTaBHO HAOYyTHX KOIITIB € BCTAHOBJICHHS OOCTaBHH
HaOyTTs abo 30epekeHHs MaifHa 3a paxyHOK IHIIOI OcoOM (HOTEpHUIoro) Ta Te, IO
HaOyTTa a00 30epekeHHS 1IbOr0 MaHO BiAOYIOCS 3a BIJICYTHOCTI MPABOBOI IMIJCTaBU a00
MiJICTaBa, Ha sIKIA MaitHO HaOyBaiocs, 3roioM Biamanay [108].

OTxe, Nmpu BHU3HAYCHHI CIIBBIJHOIICHHS BUMOTH IIPO TOBEPHEHHsS MaiiHa
BHACNIJIOK Horo HaOyTTss Oe3 IOCTaTHIX MIJACTaB 3 BUMOTaMH IPO BiIIIKOIYyBaHHS
KoM (30MTKIB) HEOOXIAHO BHXOJUTH 3 TOTO, IO HASBHICTH CHITBHUX PUC MIK
KOHIUKI[IHHAMHU Ta NETIKTHUMH 3000B’I3aHHSIMU HE 3MEHIIIYE CAMOCTIHHOCTI KOXKHOTO
13 HuX. KokHe 13 3000B’A3aHb Ma€ CBOI BJACHI IMIJCTaBM BUHUKHEHHS, IO BUKJIIOYAE
KOHKYPEHIII0 MK KOHIUKIIWHUMHU 1 JETIKTHUMH BUMoOTaMmu. IlificTaBorO NENIKTHOTO
3000B’sI3aHHS € TIPOTUIIPaBHE ISIHHS, TPOTE HE Oyab-iKe, a JIMIIe Te, IO 3aBJac
HEeMaitHOBY ab00 MaWHOBY IIKONY, TOOTO 3HIKYE IIHHICTh MaiHa (TOIIKOKCHHS YU
3HMINECHHS pedi) cy0’ekTa TrocromaproBaHHs. HaromicTe MiACTaBOIO BUHUKHEHHS
3000B’s13aHb TIpU HAOYTT1 MaifHa 0e3 TOCTAaTHIX MiJACTaB € Oyab-sKa Jis, sSika HEe Mae€ Mija
co00I0 TIPABOBUX YM 3aKOHHMX MiACTaB, MPHU SKiM BiOyBa€ThCs MEPEMINIEHHST MaitHa
B1JI OJTHOTO yYaCHHKa TOCMOAAPCHKUX BIJHOCHH JI0 IHIIOTO HE3aJIeKHO BiJ TOTO, UM
Oyzie 3rooM Take MaifHO TIOIIKO/KEHE X 3HUIIICHE.

CyOcuniapae 3acTocyBaHHs mpaBoBux mosiokeHb T1. 83 LK Ykpainu g0 Bumor i3
BIJIIITIKOYBaHHSI MafHOBOT IIIKOJIM JIOTIOBHIOE OCHOBHY MPABOBY perIaMEHTAIliF0 MOAI0HUX
3a CBO€I0 TMPABOBOIO TPUPOAOI0 BITHOCHH Yy cdepl rocmomaproBaHHs. 3a3HaYeHE
NpuTaMaHHe sl YCIX BMIIQJKIB BiJHOBJICHHS MAiHOBOIO CTaHy OJHIE€] OCOOM IHHIOIO,
MPOTE 1I€ HE BUKIIIOYAE MOXKJIMBICThH MPEA SABJICHHS CAaMOCTIMHOI KOHIUKIIMHOT BUMOTH.
[Ipiopurer TUX a00 IHIMUX CHEIIAILHUX HOPM TEpeN 3araliLHUMHU TOBUHEH OOMpaTHUCs
CYJIOM LUTSIXOM KBaJTi(DiKallii BiIHOCHH, 1110 IMiJIJISATA0Th 3aXHUCTY.

HartomicTh aHai3 akTyallbHOI CYJOBOi MPAKTUKHU J03BOJSIE€ 3pOOUTH BUCHOBOK,
0 TPHW 3aCTOCYBaHHI MPABOBHX HOPM CYAW BHIINOI 1HCTAHIi BUXOASTH 3 TOTO, IO
3aBJIaHHS LIKOAM Ta HAOYyTTs MaiiHa Oe3 JOCTaTHbOI MPaBOBOi MIJCTaBH MalOTh Pi3HY

MPaBOBY MIPHUPOY 1 MiANAAAIOTH i pi3HE HOPMATHBHO-TIPABOBE PETYIIOBAHHS.
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HaBenenmii BuIe aHajgi3 3yMOBHB pPO3YMIHHS  OCOOMMBOCTI  MOPSIKY
peryiaroBaHHSI 3000B’si3aHb BHACTIOK 3allOMISIHHS MIKOAU CYO’€KTy abo cy0’eKToM
rOCTOJapIOBaHHs Ta CHIBBITHOIICHHS 3 KOHAUKIIIMHUMH 3000B’s3aHHsIMU. HeoOxigHo
3BEpHYTU YBary, 10 MPOIO3HUIlli HAYKOBLIB IIOAO0 BHUKIIOUEHHS «3aMOISHHS IIKOIU
Cy0’ekTy ab0 Cy0’€KTOM TOCIOAApIOBaHHS» 3 IMiJICTAaB BUHUKHEHHS TOCIOJapCHKOTO
3000B’s3aHHs, SIK1 peaji3yBaJIuCs, HE 3HAWIIIIM Ha HAIly TYMKY MiATBEPIKCHHS. bibI
JOLUTFHUM BHJA€ThCs 3akpimieHHs B CT. 2 3Y «lIpo ocobauBocTi perymoBaHHS
JISJIBHOCT1 IOPUUYHUX OCI0 OKpEeMHX OpraHizamiiHO-TIpaBOBUX (HOPM y MEPEeXiTHUM
nepiog Ta 00’€qHAHB IOPUAMYHHUX OCIO» TIACTAaB BUHUKHEHHS TOCIOIAPCHKHUX
3000B’s13aHb, cepell AKUX 1 HaOyTTs MaifHa cy0’€KTOM rocrojaproBaHHs 0e3 JOCTaTHIX

Ha Te I1JICTaB, 1 3aMOAISHHSI KON CY0’ €KTY a00 cy0’€KTOM roCIOIaptOBaHHS.

3.2 CniBBiIHOIIIEHHSI BUMOTH NPO MOBEPHEHHS MaiiHa BHACHIJOK WOTO HaOyTTs
0e3 J0CTaTHIX MiJICTaB 3 BUMOTaMH PO BUTPEOYBAHHS MailHa BIACHUKOM 13 UYXKOTO

HE3aKOHHOTO BOJIOIIHHS

JIJisi BU3HAUEHHS CHIBBIJHOILIEHHS BUMOTU PO MOBEPHEHHS MaliHa BHACIHIJIOK
Horo HaOyTTsa 6€3 IOCTAaTHIX MiACTaB 3 BUMOTaMU PO BUTPeOyBaHHS MaliHa BIIACHUKOM
13 YYy)XOTO0 HE3aKOHHOTO BOJIOJIHHS HEOOX1IHO BU3HAYUTHCH 13 CITIBBIITHOIICHHIM
KOHIUKIIHHUX BUMOT 3 BIHIUKAIIHHUMHU.

Sk BKe HEOIHOPa30BO 3a3HAYANIOCS B AMCEpTaliliHIil poOOTi, HOPMATUBHO-TIPABOBI
MiICTaBM BUHUKHEHHS Ta 3aCTOCYBAaHHS KOHIMKIIIMHUX 3000B’s13aHh BU3HAYAIOTHCS 1. 83
K Ykpainu, Toni sik BiHaukaiis nepenoadeHa . 29 1K Ykpainu.

PeyoBuii 3MiCT BIHAMKALIHHOI BUMOTM MOB’SI3aHUM 13 THM, I[00 BCTAaHOBUTHU
BOJIO/IIHHS 00’ €KTOM Ta (akT Horo rnepedyBaHHS B yTpMMaHHI HaOyBaya-BiAnoBigada. Y
BUIAJIKY KOHAMKILINHOI BUMOTH HEMAa€ 3HAUYEHHSI, YU ICHYE MAaHO B HATypl, OCKUIbKU
KOHIMKIIIS CIIPSMOBaHa Ha 3aJ0BOJICHHS] BUMOT 11010 TIOBEPHEHHS KOHKPETHOI pedi a0bo
KomrmeHcarlii 1 Baptocti. Ile cBiqUuTh, 110 BIHAMUKAIlIA MPSMO 3aXUINAE PEUOBI IMpaBa
cy0’eKTa TOCTOAAPIOBAHHSA, TOMI SIK KOHAMKIIIS — OMOCEPENKOBAHO, Yepe3 MeEXaHi3M

3aXUCTY Cy0’€KTHBHHX MpaB y 3000B’s3a1bHUX IpaBoBigHOCHHAX [149, c. 281].
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MeTtoro BIHIWKALIWHHOT BUMOTHM € BIJIHOBJCHHS IOPYIICHOTO BOJIOAIHHS
KOHKPETHOIO 1HJUBIAYyadbHO BU3HAUYEHOIO piuui0. OCKIIBKU MPEIMETOM TaKOi BUMOTH
MOXKe OyTH JMIIEe 1HAWBIIyaJlbHO BHU3HAYEHA pIi4, BJIACHUK MAa€ IPAaBO BHUMAaratru
MOBEpHEHHS HE aHAJIOTIYHOTO MaiiHa, a caMe Ti€i pedi, SiKa HaJIeKUTh MOMY 3a MPaBOM
BJIACHOCTI 1 sIKY BiH BTpartuB [47, c. 10].

[Tpu nocmimkenni HopM 1. 83 IIK Ykpainu BaKKO TOUHO BU3HAYWTH, SIKE MaifHO,
HE3aKOHHO HaOyTe, MiJUIArae MOBEPHEHHIO B HATYpI: YU T€ caMe, UM CX0XKE Ha OTpUMaHe
(3 BpaxyBaHHSM HOTro nepcoHaizaiii). BimosiiHO, BU3HAYEHHS TEPMIHY «MallHO», SIKE
BUKOPUCTOBYETbCS 3aKOHOJABIEM Yy 3000B’s3aHHI 3 HaOyrTs (mpunbanHs abo
30epekeHHsI) MaiiHa 6e3 JOCTaTHhOI MPABOBOI MIJCTABH, TOIIIHBHO PO3IVISAATH MIUPOKO.
ToMmy 3a JOMOMOTOIH KOHJMKIIIHHOI BHMOTH MOYKHAa BUMArath SK iHIWBITyaJIbHO
BU3HAUEHY piv, TaK 1 MalHO 3 4uciia onHopiaaux [152, c. 80].

Ha BigMiHy BiA BiHAMKAIll, KOHAMKIIS Ma€ IIUPIIMA CHEKTP 3aCTOCYBAaHHS,
ocKUIbKH 3riAHO 31 cT. 1212 [IK Vkpainu ii mosaoKeHHs 3aCTOCOBYIOThCS HE3aJI€KHO BiJl
TOTO, Y4 BUHUKAIOTH Jii BiJg HaOyBaua, MOTEPIIOro, i1HIIOI ocoOu un moxii. Takum
YUHOM, KOHAMKIIIITHA BUMOTa MOXKe OyTH BHKOpHCTaHa JIsl BUTPEeOyBaHHS OYIb-SIKOTO
MaiiHa, He3aJIe)KHO BiJ (OpMHU HOTO BUSBICHHS — UM TO MAMHOBI aKTHBH, YH TPOIIII.

[Ilomo 1M03aJ0TOBIPHOTO XapakTepy BHMOI, TO BapTO BIAMITUTHU CXOXICTh Y
miaxoAax J0 iX 3acTOCyBaHHS. SIK KOHJUKINIS, Tak 1 BIHAWKAIIS € M03aJ0TOBIPHUMHU
cnocobamu 3aXUCTy, TOOTO TX 3aCTOCYBaHHS NependadeHe JuIle y BUMAIKy BIICYTHOCTI
MIK CTOPOHAMH CHOPY JOTOBIPHUX 3000B’s13aHb [82].

JloOpocoBicHICT, BHUOYTTS MalHa BiJ BIACHUKA TaKOX € KpPUTEPIEM IS
PO3MEKYBaHHS 3a3Ha4eHUX BUMOTL. BimmosimHo m0 4.2 ct. 1212 1K Vkpainu, konwm
rocrnojaprounii cy0’ekT HaOyBae MailHO ©0e€3 JOCTaTHIX TIJACTaB, 1€ MailHO
MOBEPTAETHCSI MOTEPIITINA CTOPOHI, HE3AJIEKHO B JOOPOCOBICHOCTI BHUXOAY HMOTO 13
BOJIOJIIHHSI, TOOTO 3aKOHOJABCTBO HE BCTAHOBIIOE CHEIIaJbHUX YMOB IIOMO
JIOOPOCOBICHOCTI YM HEI0OPOCOBICHOCTI Ha0yBaya y 3000B’si3aHHAX 3 HAOyTTs MaifHa
6e3 pocrarnix mijacraB [114]. Bunsarok cranoButh 4.1 cT. 1215, sika crtocyerbcs
MJIaTeXiB K 3aco0iB 70 iCHYBaHHsA ocoOu. [IpoTe BapTo BpaxoByBaru, 110 0coba HE

MiJyIsirae BU3HAHHIO TAaKOO, 110 3000B’s3aHa MOBEPHYTH O€3MiICTaBHO HaOyTe MaiHO
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JIOTH, JIOKM BOHA, JIIOYA Y MEXax IUIOBOTO OOOPOTY 3 HAJIGKHOIO O0AuHICTIO Ta
PO3CYUIMBICTIO, HE YCBiJOMUJIa a00 00’€KTHBHO HE MOIVIa YCBIAOMUTH (hakT HaOyTTs
MaiiHa 0e3 JOCTaTHLO1 IIPaBOBOI IijIcTaBu [82].

VY Bumaaky BiHIWKallii J0OpPOCOBICHICTh HaOyBada Ta MPUYUHU BiTUYKCHHS
MaiiHa BiJ BJIaCHMKa MalOTh BHpIlIAJbHE 3HA4YCHHS. BiacHUK MaliHa Mae MpaBo
BUMAaraTi MOro MOBEpPHEHHS BiJ HEAOOPOCOBICHOrO HaOyBaya B yCiX CUTYyalliX, TOM1 SIK
BiJl 100pOCOBICHOTO Ha0yBaua — JIMILIE TOJII, KOJIM BIH BTPAaTHUB BOJIOAIHHS MaifHOM He 3
BiaacHoi Boji. 3 HaOpanHsM uyuHHOCTI 09.04.2025 p. 3V «IIpo BHECEHHS 3MIiH 10
[{uBimbHOTO KOZAEKCY VYKpaiHM IIOJ0 MOCHJICHHS 3aXHCTy IpaB J0OpPOCOBICHOTO
HaOyBaua» 3a3Haja cepito3Hux 3miH cT. 388 [IK Vkpainu Ta iHCTUTYT TOOPOCOBICHOTO
HaOyBaua B uuiomy [124].

BiamoBinno a0 BHecenux 3MmiH y 4.3 cT. 388 IIK Ykpaiau nependadeHo, 1o
nepkaBa ad0 TepuTopiajbHa I'pOMaja, 3a BUHATKOM BHUIIQJIKIB, MPSIMO THepeadadyeHux
4.2 1i€i crarTi, HE Ma€ IMpaBa BUTpeOyBaTM MaWHO Ha CBOI KOPUCTh BIJ
n00pocoBicHOTO HaOyBava, SIKIIO:

— 3 JIaTH JIep’KaBHO1 peecTpallii mpaBa BIACHOCTI HA HEPYXOME MaifHO 3a TepIIuM
HaOyBaueM y Jlep>kaBHOMY peecTpi pedoBHX IIpaB HA HEPYXOME MaiftHO, KUl HaOyB I11e
MaiHO 3 JIepKaBHOT YW KOMYHaJIbHOI BJIACHOCTI y IPUBATHY BJIACHICTh, HE3AJIEKHO BiJl
Horo BUY, CIUTMHYJIO MOHA JIeCcATh pokiB [185];

—3 MOMEHTY MepeAadyl HEepyXOMOro MaifiHa 3 JepxkaBHOI ab00 KOMYHaJIbHOI
BJIACHOCTI Y NMPUBATHY BJIACHICTH MEPIIOMY HaOyBayeBi, 32 YMOBH, III0 Ha 4Yac TaKOi
nepenavyi 3aKOHOMABCTBOM He Oyno mependadeHo 000B’s3Ky Jep KaBHOI peecTparlii
npaBounHy ab0 peecTparlii mpaBa BIACHOCTI, TAKOXXK MUHYJIO TIOHAJT IECATh POKiB [185].

3MiHa MepUIOro Y MOJAIbIIMX HaOyBayiB HE BIUIMBAE HA OOUYMCIEHHS abo mnepedir
JECATUPIYHOTO CTPOKY BUTPEeOyBaHHS MaiiHa, BCTAHOBJICHOTO ITI€F0 YACTHHOIO CTATTI.

Hist 4.2 cr. 388 LK YkpaiHu He MNOWIMPIOETHCS HA MailHO, SIKE HAa MOMEHT
BUOYTTS 3 Iep>KaBHOI 400 KOMYHaJIbHOI BIIACHOCTI:

a) HAJIeXkKAJIo 10 00’ €KTIB KPUTUIHOI 1HPPACTPYKTYPH;

0) BXOAWJIO 70 MEPeIiKy 00’€KTIB Jep>KaBHOI BJIACHOCTI, 110 MAlOTh CTPATETiuHe

3HAYEHHS JIJII €KOHOMIKHM a00 HaIllOHAJbHOT OC3ITEKH;
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B) CTAHOBUJIO 00’ €KTHU YU 3eMJIi 0OOPOHHOTO MPU3HAYCHHS,

r) Oyio 00’€KTOM a0 PO3TANIOBYBAJIOCS Ha TEPUTOPIl MPHPOIHO-3AMOBITHOTO
dboHIy, 32 HAsSIBHOCTI MIJATBEPJHUX JOKYMEHTIB MPO BIAMOBIIHUNA CTAaTyC HA MOMEHT
BUOYTTSA 3 JIEp>KaBHOI Y1 KOMYHAJIbHOI BJIACHOCTI;

I) CTAHOBWJIO TIJPOTEXHIYHI CHOPYAH, 32 YMOBH HAsIBHOCTI JOKYMEHTAJIBHOTO
M1TBEPIKEHHS IXHBOTO CTaTyCy Ha MOMEHT BUOYTTS 3 BoJioaiHH: [185].

BonHouac 3MiHM mepen0ayaroTh 3aKpIIJICHHS KOMIEHcAlll J00pOCOBICHOMY
HaOyBa4eBi, sika 3AIMCHIOETHCS OPraHOM JIEp>KaBHOI BiIaJau ab0 OpPraHoOM MiICIIEBOTO
CaMOBPSIIyBaHHS Y PO3Mipi PUHKOBOI BapTOCTI BIATIOBIHOTO MaifHa (HOBa pEIaKIIis
4.5 cr. 390 IIK Vkpainu) Tta mepeOir Mmo30BHOI MAaBHOCTI, SKHH 3a BUMOTaMH PO
BUTpeOyBaHHS, TMOBEPHEHHs YW BHU3HAHHA TpaBa IIMOJ0 HEPYXOMOTO MaiiHa, MpaBo
BJIIACHOCTI Ha sIKe 3apeecTpoBaHe B JlepaBHOMY PEECTpi PEUOBHUX NpPaB Ha HEPYXOMeE
MaifHO, TIOYMHAETHCA 3 JHS JEpKaBHOI peecTpallii Takoro mpaBa 3a BIAMOBIIHOIO
oco6oro (HoBa 4. 8 cT. 261 UK Vkpainm) [23; 185].

AHani3yloud 3MIHM BapTo pPO3DISHYTH  pI3HI  MOIVISAM, O3BYy4Y€HI  SK
NpeICTaBHUKAMHU HAayKH, TaK 1 MPaBHUKaMHU-TIPAKTUKAMH.

3a cnoBamu aBropa HOBOBBeAeHb [.II. dpica 3a3HaueHi 3MiHM TOKJIMKaHI
COPUATH 3MIILIHEHHIO MPABOBOI BU3HAYEHOCTI Ta CTAOUIBLHOCTI LUBUIBHOTO 000pOTY
HEPYXOMOCTI B YKpaiHl. 3anpoBaJUKEHHS YITKO BU3HAYEHUX MPAaBWI  II0OJI0
BCTAHOBJICHHSI CTPOKOBUX MEX JMJii BUTpeOyBaHHsS MaiiHa 3a0e3MeuuTh HaJIeKHHM
3aXMCT NpaB JA0OPOCOBICHUX HaOyBauiB 1 COPUSITHME 3MEHIIEHHIO KUIBKOCTI CYIOBHX
CTIOpiB y BiAMOBIIHIN cepi [123; 23].

Cepen nmpuxwibHUKIB 3akoHY chopMyBajach JyMKa, IO 3alpPOBAHKECHHS YITKUX
CTPOKOBUX OOMEXEHb 00 BUTPEOyBaHHS MailHa € BaXJIMBUM eTarnoM (OpMyBaHHS
CTaOLIPHOTO Ta IHBECTHUIIIMHO MPUBAOIMBOTO TIPABOBOTO CEPEIOBHINA B YKpaiHi.
Bu3HaueHi rapaHTii HEMNOPYIIHOCTI MpaBa BJIACHOCTI BHUCTYMAIOTh KIHOUOBOIO YMOBOKO
3a0€3MEeYeHHs] MPAaBOBOI BHU3HAYEHOCTI Ta MepeadadyyBaHOCTI, IO, € HEOOX1JHOIO
MIEPEAYMOBOIO JIJIs1 O€3MIEYHOTO 3/IMCHEHHS 1IHBECTHUIIIHN, 30KpemMa iHo3eMHuX [19; 63; 191].

[IpaBHMYA CMIIEHOTA BUCJIOBUJIA HU3KY CYTTEBUX 3aCTEPEKEHB MO0 TTOCUICHHS

3aXUCTy TOOPOCOBICHOTO HaOyBaua:
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— CTBOPEHHSI ~ MEpPeAyMOB IS  JieTami3ailii ~ HE3aKOHHOI  mpuBaTH3aIlil
IPUPOJOOXOPOHHUX TEPUTOPIil;

— 0OOMEXEHHSI CTPOKIB BHUTPEOyBaHHS HE3aKOHHO BIJUY)KEHHUX 3€MEIbHUX
TUISTHOK. 3aBepIIEHHS LBOTO0 CTPOKY (AKTHUHO 3aKpIIUIIOE MPaBO BJIACHOCTI 3a
ocobamu, siK1 HaOyJIi HOTro Oe3MiICTaBHO;

—3pocTaHHs ()IHAHCOBOTO HABAHTAXKEHHSA Ha JEp>KaBHUM OIOIKET Yy 3B’A3KY 3
KOMITEHCAII€I0 PUHKOBOI BapTOCTI HEPYXOMOTO MaiiHa [58].

lonoBHUM OPUAWMYHUM yIpaBiliHHAM Amapaty BepxoBHoi Pamu Vkpainu
3po0JieHe CITyIIHE 3ayBa)KE€HHsS, OCOOIMBO aKTyalbHE Y BIMCHKOBHI Ta MiCISIBOEHHUN
yac. Ha nyMKy TOJOBHOTO IOPUAMYHOTO YIPABIIHHSA CYNEPEWIMBUM € MUTaHHS
NOTEHIIIITHOTO BUKOPUCTAaHHS MOJOXkEeHb HOBOI 4. 8 cT. 261 LK Vkpainu y KOHTEKCTI
MOBEPHEHHSI MaliHa y BJIACHICTh YKpaiHW a00 TEpUTOpIaIbHUX TpoMaj. 3Ba)karoud Ha
Te, mo 3rigHo 3 4.2 cT.2 LK Ykpainu yvyacHMKaMu IMBUIBHUX TPABOBIIHOCHUH
BU3HAIOTHCA, 30KpeMa, Jep:kaBa YkpaiHa, ABroHomHa PecriyOmnika Kpum, TeputopianbHi
rpoMajay, 1HO3EMHI JepXkaBU Ta 1HIN CyO’€KTH MyOJIYHOrO TMpaBa, BHUHHUKAIOThH
0OTpyHTOBaH1 MOOOIOBAHHS IIOAO0 3aCTOCYBAaHHS 3a3HAYEHOI HOPMU ISl JIeTITUMI3allii
Oe3miacTaBHO HAOYTTA MaiiHa Oe3 OIIHKMA 3aKOHHOCTI TaKoro HaOyTTs, IO CTBOPIOE
IIpaBOBY HEBU3HAUECHICTH [4, € 4].

Take 3acTepekeHHA € BAXIMBHUM, OCKUIBKM TIpolec BiOyIOBH KpaiHu
noTpedyBaTuMe 3HaYHOTO €KOHOMIYHOTO pecypcy. Cy0’eKTH rocrnonaproBaHHs, 1110 Oyiu
3MYLIEH] MOKUHYTH MICLE MPOBAHKEHHSI CBOEI rOCHOAAPCHKOI AISUIBHOCTI y 3B’SI3KY 3
OKYIALlI€}0 TEPUTOpid B MOJANBIIOMY MOXYTh MOTPAalUTH y CHUTYalll0, KOJIH
MOBEPHEHHSI HEPYXOMOro MaiiHa Oyae HEMOXXJIMBHUM Yy 3B’A3KY 3 IEPEXOAOM TaKOIo
MaiiHa Mo «IaHII0KKY» HaOyBayiB.

OTxe, y KOHIUKINT Ta BIHAMKAIT JOOPOCOBICHICTh Cy0’€KTa TOCIO/IapIOBAHHS,
akuii HaOyB (mpuabaB) abo 30epir MailHO, pO3IISAJAETHCS Yy PI3HUX ACMEKTaX.
JloOpocoBicHICTh HaOyBaya MpU BIHIUKAIIAHIA BHMO31 € KIIOUYOBUM MOMEHTOM,
OCKUTBKHM 3aJIe)KHO BijJ cTarycy HaOyBada MaifHa, Moxke OyTH BUPIIICHE MUTaHHS
JIOITYCTUMOCTI 3aCTOCOBYBaHHS BIHJIUKAI[IMHOI BUMOTM B3araii, TOA1 K B KOHJIUKIHHIMI

BUMO31 MOMEHT, KOJIU CTOpOHa 3000B’si3aHHS Ji3Halaca ab0 MOBUHHA Oyna Ji3HATUCS
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PO BiJICYTHICTh HAJIC)KHHUX MPABOBHX I1JICTAB € MOMEHTOM BUHUKHEHHS 3000B’sI3aHHSI.
[Ipore 3a3HavyeHMiI ACTEKT >KOJMHUM YWHOM HE BIUIMBAE HA MOXJIHMBICTH Cy0’€KTa
roCroJapIoBaHHs, MailHO SIKOTO HaOyau 0€3 T0CTAaTHIX MiJCTaB, 3BEPHYTUCS 3 BUMOTOIO
IIPO MOBEPHEHHS TAKOI'O MaiHa.

3aKoHO/IaBul 3MIHM B YaCTHHI MOCHWJIEHHS CTaTycy J00pOCOBICHOro HaOyBaya, HE
JUBIISTYNCH HA TO3UTUBHUI BEKTOP, SKHM TepeciiyBad HOro po3pOoOHUKH, MICTHTH
PU3MKH BUKOPUCTAHHS «I00OpPOCOBICHOCTI» 3 METOIO0 Jierajizaiii HaOyToro maiiHa He
pocTo 03 JOCTaTHIX MPaBOBUX MiACTaB, a I11€ 1 3 MOPYIIEHHSIM YMHHOTO 3aKOHO/1aBCTBA.

A. B. Hwxnuii, M. I1. XogakiBcwkuid, I. B. KOpoBchka, OpiBHIOIOYH BIHAMKAIIIO
Ta KOHJUKIIIO, BKa3ylOTh Ha iX BIAMIHHI pHCH, Yy3arajdbHUBIIA SKI MOXKHA
CTBEpKYBaTH, IO JUJIS 3aJI0BOJICHHS BIHJIMKAI[IMHOTO TO30BY HEOOX1qHO, 100
BUTpeOOBYBaHE MailHO Oyno HaOyTe Cy0’€KTOM TOCIOAapIOBaHHS, BiJ SKOTO BOHO
BUMAra€eThCs, TOOTO TOJOBHUM AacleKTOM € came HalyTa pid, TOAl SK KOHJUKIIIS
OTMPAETHCS Ha 301IbIICHHS MaiiHa [81, c. 42—43].

Buxonsum 3 HaBeneHOTO, KOHIUKINS € CAMOCTIMHUM YHIBEPCATBHUM CIIOCOOOM
3aXUCTy Cy0’€KTUBHOTO IpaBa Ta €()eKTUBHUM IHCTPYMEHTOM BIUIMBY Ha CyO’ €KTiB, K1
HaOyM MaiiHO O3 HaJeKHUX IiJCTaB. BTIM HOpMH, SIKi PETyIIOIOTh KOHIUKIIIIHI
3000B’s13aHHSA, MOXKYTh OyTH CyOCHJIIapHO 3aCTOCOBaHi J0 BITHOCHH BiHJuKarii [152,
c. 83]. Take monoxkeHHs 3akpimieHe B 4.3 ct. 1212 K Ykpainu, e 3a3HadeHo, 110
«TIOJIOKEHHSI TPO TIOBEPHEHHSI OJIEP’)KAHOTO YW 30€peKeHOro maifHa 0e3 J10CTaTHIX
MiJCTaB MOXKYTh 3aCTOCOBYBATHCS J0 BUMOT IIOJI0 BUTPEOyBaHHS BJACHUKOM MaifHa 3
qyKOT0 HE3aKOHHOTO BOJIOAIHH [ 185].

[Ile omHUM «KJTACHYHUMY KPUTEPIEM y PO3MEKYBaHHI BIHAMKAIIT Ta KOHJIMKII €
omnatHicTe. lLleil miaxig mae ocoOiauBe 3HA4YeHHS caMme y cdepl rocrnogapCbKux
MPaBOBITHOCUH, Ji¢ MAaWHOBUN OOIT, SIK MPABHUJIO, IPYHTY€EThCS HA OIUIATHIM OCHOBI. Y
rOCHOJapPChKii AISIBHOCTI MEpeBakaroTh 3000B’sI3aHHS, 1110 BUHUKAIOThH 13 JIOTOBOPIB
KyHiBJi-IPOAAXY, MOCTABKH, MIPSAY, OPEHAU TOUI0, TOOTO TaKUX, 110 MepeadayaroTh
3yCTpiYHE HaJIaHHS.

I. B. PomMaHchka cTBepmKy€e, 110 NIl BIHIUKAIIMHOTO MO30BY HE € BHUPIIIAIBHUM

(bakTopoM, UM 3AIMCHIOBATIOCS 3yCTPIUHE HAJaHHs, OCKUILKUA cama 1o coO1 OTUIAaTHICTh HE
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Ma€ 3HAYEHHs JJIs1 BU3HAHHS PEYoBOro mnpasa. HaromicTh (pakT OIUIATHOCTI BUKIIOYAE
MOJTMBICTh KBaJi(ikaiii MPaBOBIAHOCHH SIK O€3MiJCTAaBHOTO 30aradueHHs. TBepIKEeHHS
BUJIAETHCS aBTOPIIl OOTPYHTOBAHHUM, OJTHAK 13 CYTTEBUM 3aCTEPEKCHHSM: HASBHICTH MK
CTOpPOHaMU JIOTOBIPHUX 3000B’s13aHb YHEMOMIIMBIIIOE 3aCTOCYBAHHS HOPM PO KOHAUKIIIIO,
OCKUIBKM y TaKMX BHUNAJAKax MIJUISTaloTh 3aCTOCYBAaHHIO MpaBWIa, IO PETYIIOI0Th
BUKOHAHHS a00 TPUIMHEHHS 3000B’s13aHb, @ HE BIJHOBJIEHHS MOPYIIEHOTO MaiHOBOTO
CTaHy I03a MeXamH 3000B’s3apbHOTO TpaBoBigHOIIEeHHA [149, c.283; 152, c. 82].
[loromxyBaTicst 3 JaHUM TBEPDKEHHSAM TakoK Tpeda 3 3aCTEpPEeKEHHSIM, OCKUIBKU Y
BUMAJKy BIHAMKAIll Ta KOHAMKIII ULEeH KpuTepi HemopeuHwid. Sk 3a3Hayanoch y
miapo3nit 3.1, KOHIWKIIHHA BUMOTa MOXKE BHCYBATHCS 1 MPU HASIBHOCTI JOTOBIPHOTO
3000B’s13aHHS, ajie KIIFOUOBUM TYT € CaMe€ MEX1 JJOTOBIPHOTO 3000B’s13aHHs. BiamoBiHO 110
[TocranoBu Bim 29.01.2025 p. y copasi Ne 910/715/24, KI'C BC 3a3nauae: «...CTOPOHHU
BUKOHAJIM CBOi 3000B’s13aHHS 3a JoroBopoM, ogHak TOB «lOwnaitten Enepmxki» criaruiio
OUTBIILY CyMYy, HIXK LI Tepe10a4eHo JOMOBIEHICTIO cTopiH. Cynu AU 00rpyHTOBAHOTO
BHCHOBKY TIPO 3a/I0BOJICHHSI 1030BY Ta cTsirHeHHs 3 [IAT «Ykpuadta» 9 669 209,26 rpH
Ha mijgcrasi cT. 1212 1K Vkpainu» [110].

TakuM 9MHOM, OTUIATHICTB SK KPHUTEPI PO3MEKYBaHHS BIHIWKAIlI] Ta KOHIUKITT
HE € YHIBEpCaJbHUM 1 HE T[OBHHEH BBaXXaTUCS BHUpPIIAILHUM (HAKTOPOM MpuU
audepeHialli cnocodiB 3aXxucTy MaiHOBUX NpaB. HasBHICTH OMJIATHOTO MPAaBOYMHY HE
BUKJTFOYa€ MOXKJIMBOCTI 3asBJICHHS KOHJUKIIMHOI BUMOTH, SIKIIO HAOyTTS MaiiHa
CIPUYMHEHE BHUXOJOM 3a MEXI JOTrOBIpHOro 3000B’si3aHHS abo BIAOYJIOCS 3a
BIJICYTHOCTI HaJIE)KHOI TMPaBOBOi MiACTaBU. BiAMOBITHO, KIOYOBUM € HE caM (akT
OIJIaTHOCTI, a TIpaBOBa OOIPYHTOBAHICTh Ta MEXI BHUKOHAHHS JOTOBIPHOTO
3000B’s13aHHA MK Cy0’€KTaMH rOCIOJaprOBaHHS.

VY n.24 TlocranoBu Ilnenymy Bumioro cnemianizoBaHoro cyny YkpaiHu Bif
07.02.2014 p. BH3Ha4Ye€HO, III0 BIAMOBIAaY Ma€ MPABO JIOBOAUTH JOOPOCOBICHICTH
HaOyTTd MaifHa NUISIXOM HaJaHHS JOKa3iB OIUIATHOIO HaOyTTd MaifHa, mpoTe Cyi,
pO3IISAAIOUYM MO30B BJIACHMKA TIPO TMOBEPHEHHS MaifHa, MEpeJaHoro sk BHECOK J0
CTaTyTHOTO KalliTaly TOCIOAapChKOTO TOBApUCTBA, IMOBHHEH BPaxOBYBAaTH, IO

OTpUMaHHS MaiiHa B Takuii cnoci6 € BimmiatHuM. Ocoba, sika poOUTh BHECOK, HAOyBae
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CTaTyCy y4YacHHKa IhOro ToBapucTBa. [IpoTe cam (akT BIAMIATHOCTI HE € MOCTaTHIM
JUTsl BU3HAaHHS HaOyBaua gjo0pocoBicHuM [132].

Ha miacTaBi BUBYUEHHS MarepiaiiB CyJ0BO1 MPAKTUKKA MOXHA CTBEPJKYBaTH, 110
KOHJIUKI[IHHUN TO30B 3aCTOCOBYETHCS SIK JTOJATKOBUH J0 BIHAMKAIIIMHOTO Y BHIAJIKaX,
KOJIM TI€BHI BUMOTHM THUTYJIBHOTO BOJOAUIbII MalHAa HE OXOIUIEHI HOPMAaTHUBHUM
perymtoBaHHsAM 0a30BOTO criocoOy 3axucty mpasa [115].

ToOT0, KOHAMKIIIIO MO>KHA 3aCTOCOBYBATH 10 BUMOT MO BUTpeOyBaHHS MaiiHa 13
YYy)XOTO HE3aKOHHOTO BOJIOAIHHS y TOMY BHIMAJKy, KOJM HEIOCTAaTHbO IMIJCTaB Jis
NOJaHHS BIHAMKAIINHHOTO MO30BY. llpukiagamMu Takux CHUTyalill €: TOIIKOIKEHHS
MaifHa, [0 BUHUKIJIO BHACHIJIOK HE3aKOHHOTO BOJIOAIHHS Cy0’€KTOM TOCIOMApIOBAHHS;
MIOIIKO/KEHHSI MaliHa, 110 MPHU3BEJIO JI0 BTPATU MOTO 1HAMBIAYaJbHOTO XapakTepy ado
3HUKCHHS CITOKHUBYOI BAPTOCTI.

H. B. bepexxHsik Takok 3ayBakye, IO KOHAMKI[IIHI BHUMOTHM MOXYTb OyTH
3aCTOCOBaHI CyOCHIIapHO [0 BIHAMKAIIIMHMX Y pa3l, KOJW BJIACHUK BTPAu€HOTO MaiHa
npe;1’ IBJIsiE BUMOTY HE JIMITIE TTPO TIOBEPHEHHS CaMoi pedi, a i 11010 1HIINX 00’ €KTIB IpaBa
BJIACHOCTI, SIKI OyJIM CTBOpEHi, 100yTi a0 OTpUMaHi 3 Hei MMiJl Yac BOJIOAIHHS HaOyBayeMm
IIIEF0 PIYYIO 1 MAKOTh 3 HEFO TICHUI MalHOBHIA UM (DYyHKITIOHAJILHUH 3B°5130K [8, c. 119].

3rizHo 3 cT. 387-388 LK VYkpainu BIacHMK Ma€ MpaBO BUMarard MOBEPHEHHS
CBOI0 MaiiHa BlJ 0COOHM, fKa HE3aKOHHO 3aBOJIOJLIAa HUM. Y BHIAJKaxX, KOJIM MaiHO
npuadane y 100pocoBiCHOTO HaOyBaua 3a OTUTATHHUM JIOTOBOPOM, ajie Iiei HaOyBad HE
MaB TIpaBa BiIUYy)KyBaTH MOTO, BIIACHUK TAaKO)XK Ma€ MPaBO HAa BUTPEOyBaHHS MalHa y
BU3HAUEHUX BHWIIQJIKaX, TaKUX SK BTpara MaiiHa abo #oro BUOYTTS 3 BOJIOAIHHS
BJIACHHKaA Oe3 Horo 3roam [185].

VY 1. 23 IloctanoBu Ilnenymy Buioro crierianizoBaHoro cyay YKpaiHu 3 po3IisiLy
IMBUIbHUX 1 KpUMiHaJIbHUX cripaB «[Ipo CydoBy MmpakTHKy B crpaBaxX MpoO 3axXHCT IMpaBa
BJIaCHOCTI Ta 1HIMX peyoBux mpaB» Big 07.02.2014 p. Ne5 BcTaHOBIEHO: «3TiIHO 13
nojgokeHHssMH 4.3 ¢T. 10 I{uBiIbHOTO TpOIECYaTbHOTO KOoAEKCcy YKpaiHu Ta CT. 387
LK Ykpainu ocoba, sika 3BepHyIacs 3 T030BOM JI0 CYY IPO BUTpeOyBaHHS MaiHa 13 4y»KOTO
HE3aKOHHOTO BOJIOMIIHHS, 3000B’s3aHa JOBECTH CBOE MPAaBO BIACHOCTI HAa AaKTHBU, IIO

3HAXOATHCSl Y HE3aKOHHOMY BOJIOZIHHI Biamosigada. [Ipu npoMy mepeOyBaHHs MaiiHa Ha
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OaaHci camo 1o co01 He € JJOKa30M TpaBa BIaCHOCTI UM 3aKOHHOTO BOJIOMIHHSD) [132].

VY Jlucti BepxoBroro Cyny Ykpainu «AHanii3 1esKUX MUTaHb 3aCTOCYBaHHS CylaMH
3aKOHOJIABCTBA PO MPaBO BIACHOCTI MPHU PO3MIsAAl UBUILHUX cipaB» Biax 01.07.2013 p.
Cy[l BU3HAYMB: «IIiJI 9ac PO3MISAY CIIOPY MPO BUTPEOyBaHHS CBOTO MaiiHa BJIACHUKOM 3
Yy)KOr0 HE3aKOHHOTO BOJIOJIIHHS MOTPIOHO BpaxyBaTd Te, IO MO3UBAYEM 3a 3a3HAYCHUM
MI030BOM MOYKE OyTH JIUIIIE BIACHUK MaiHa (ropuanyHa ocoda, pizudna ocoba, aepxana Ta
TEepUTOpiaJibHA TPOMaia B 0COO1 YIIOBHOBAKCHWX OPraHIB JEP)KaBHOI BIAa/IW), KU B
MOMEHT MOJIaHHSI TO30BY HE BOJIO/AIE UM MaiHOM, a TakOXX 0co0a, fKa X04 1 He €
BIIACHUKOM, aJIe Ma€ MaiHO, Y BOJIO/IHHI 32 3aKOHOM Y1 JIOTOBOpOM» [1].

Cepen yMOB 3BEpHEHHS 3 BIHIUKAIIHHOI BHMOTOIO MOXKHA BHJILTUTH TakKi:
1) mo3uBa4 € BIIACHUKOM MaiiHa a00 TUTYJIBHHM BOJIOJAUIbLIEM (OpeHaapeM, Cy0’€eKTOM
npaBa OCOOMCTOrO0 O€30IJIaTHOTO BOJIOMIHHS 1 KOPHUCTYBaHHS JIepXKaBHUM YU
KOMYHaJIbHUM MaiHOM; 2) MaiflHO 3HAaXOAUThCS y (PaKTUYHOMY BOJIOMIHHI BiAMOBigaya,
TOOTO BITIOBIaY (DAKTUYHO BOJIOIE MM MalHOM, X04a HE Ma€ Ha 1€ 3aKOHHUX I1/ICTAaB;
3) MK TO3MBa4Ye€M Ta BIAMOBIaueM BIJCYTHI JOTOBIPHI BIIHOCHHHU MO0 CIIPHOTO
MaiiHa; SIKIIO XK MK CTOpOHAMHU € YMHHUN JOTOBIp, Ha MiACTaBl SKOTO BiAMOBIIaY
BOJIOZIE MaifHOM, BIHIMKAI[IIHUI M030B HE MOXKe OyTH 3a70BOJICHUI; 4) BIACYTHIH cIip
I10JI0 HAJICXKHOCTI MaliHa MTO3MBaYEB1 Ha MpaBi BIACHOCTI a00 1HIIOMY TUTYII [29].

VY curyarii, KoJid BIANOBIZa4 OCIOPIOE MPABO BIACHOCTI MO3MBaya HAa MalHO,
BIH/IUKAI[IMHUN TI030B HE € HAJICKHHM CIOcoOOM 3axucty. I[lpm HasSBHOCTI MIXK
CTOPOHAMH JOTOBIPHUX BITHOCHH, 3aXHCT MOPYIICHOTO MpPaBa BIACHOCTI 3/I1IMCHIOETHCS
3a TOTIOMOT010 3000B’s13aJIbHO-IPABOBUX 3aC001B, epe0aueHUX yMOBaMH JOTOBOPY Ta
YUHHUM 3aKOHOJIABCTBOM. Ta * CHUTYyallii CTOCY€ThCA 1 KOHAMKIIIMHOTO TO30BY, SKUN
BUKJTFOUAETHCS y pa3i BPEryIIOBaHHS IIpolecy nepexoay o0’ekra 30aradeHHS Ha
MIJICTaB1 JIOTOBOPY, 3 BpaxXyBaHHS BUINE3a3HAYEHOTO BUCHOBKY MIOJAO MEX 31HCHEHHS
JIOTOBIPHOTO 3000B’SI3aHHS.

Bignosimno g0 IloctanoBu Buioro rocmogapcekoro cyay YKpaiHH —Bif
14.03.2017 p. y copasi Ne 38/5005/5752/2012, cyn BKasye, 110 NMpU HASBHOCTI CIIOPY
II0JI0 HAJIEKHOCTI MaifHa MO3MBa4YeBl Ha IpaBax BJIACHOCTI a00O 1HIIOMY THUTYII, 1€ €

T1JICTABOIO JJIsl BIIMOBH Y 3a/I0BOJICHHI BIHUKAIIIMHOTO TT030BY [94].
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Takum uyMHOM, aHami3 CHIBBIJHOLIEHHS BHUMOTHM TMpPO TOBEPHEHHS MaiiHa
BHACIIIJIOK OT0 HAOyTTs 6€3 OCTaTHIX MiJACTaB 3 BUMOTaMH PO BUTPEOyBaHHS MaiiHa
BJJACHUKOM 13 YYXKOTO HE3aKOHHOTO BOJIOJIHHS JO3BOJISIE 3pOOMTH BHCHOBOK, IO
BU3HAYCHUN 3aKOHOJABLIEM CyOCHIIapHUN XapakTep KOHIUKIII € yHIBepCaJbHUM
KpUTEPIEM, KWW BIIPI3HSAE HOTO BiJ 1HIIMX CIMOCOOIB 3axucTy mpaB. CyOCHI1apHICTh
cIpusie pO3MMPEHHIO c(hepu 3acTOCYBaHHS KOHAMKIII B TOCIOAApPCHKO-TIPABOBUX
BIJIHOCHMHAX Ta OPI€EHTOBAaHA HA 3a0€3MEUCHHS OLIBII MOBHOTO W €()EKTHBHOTO 3aXHCTY
MOPYILIEHUX TIPaB Ta 3aKOHHUX 1HTEPECiB Cy0’ €KTIB TOCIOJapIOBAHHS.

[IpaBo Ha 3BepHEHHS 3 KOHAMKIIIAHOIO BUMOTOIO, 3TiMHO 3 4.3 cT. 1212
UK VYkpainu, BUHUKA€E, KOJW TUTYJIHHUN BJIACHUK BTpPAva€ 3aTHICTh 3aXHCTUTH CBOE
MPaBo 1HIIKUM CIIELIAIbBHUM CIIOCOOOM 3aXHUCTY.

HasBnicTp mifcTaB yisi BUTpeOyBaHHSI MaliHa 3 4y)KOTO HE3aKOHHOTO BOJIOJIHHS
HE YCyBa€ MOXJIMBOCTI IMapajelibHOTO 3aCTOCYBaHHS MOJIOKEHb Mpo Oe3mijcTaBHE
30aradyeHHs, OCKUIbKM KOXKEH 13 3a3HAUEHUX MEXaHI3MIB CHPSIMOBAHUM Ha 3aXUCT
MOPYIICHOTO MaWHOBOTO CTaHOBWINA, ajie JI€ Yy MeXaxX BIIACHOI MPEIMETHOI Ta
opuau4Hoi cieuudiku [8, c. 120].

OmiaTHICTh HE € YHIBEpCaJbHUM KpPUTEPIEM JJIs PO3MEKYBAaHHS BIHIMKAIlT Ta
KOH/IMKIIIT 1 He TTOBUHHA BBAYKATUCS BUPIIIATHLHUM YMHHUKOM TIPU BU3HAYEHHI1 TIPUPOIU
BUMOTH. HasBHICTH OMIaTHOTO MPABOYMHY HE BHKIIOYAE€ MOXKIUBOCTI TIOJAaHHS
KOHJIMKINIHOT BUMOTH, SIKIIIO HAOyTTs MaiiHa BiIOYJIOCS 1032 MEXamH JOTOBIPHOTO
3000B’s13aHHs a00 0€3 HaJIeKHOT MPaBOBOI MMiJICTaBU. BUpiliaqibHUM YHHHUKOM € TIPaBOBa
OOTPYHTOBAHICTh Ta MEKI BUKOHAHHSI TOTOBIPHUX 3000B’s13aHb MK CTOPOHAMH.

Po3MerxxyBaHHSI 3a3HAYEHUX KaTEropil Ja€ HaJeKHE PO3YMIHHS MOPSAKY IX
3aCTOCYBaHHS, IO CHPUSE KpPalIOMy 3aXHUCTy TIpaB CyO’€KTIB TOCIOIapIOBaHHS.
JluckyciifHi 3MIHM B MOJIOKEHHSX 3aKOHOJIABCTBA IMOJO BIHIMKAII, SIKI CTOCYIOTBHCS
«J100pOCOBICHOTO HAaOyBaua» Ta 3HAYHUM MEpeJiK yMOB, PU AKUX BUTpeOyBaHHS MaiiHa
HEMOXJIMBE, aKTyalli3y€e pO3MEKyBaHHS IIMX BHUMOT 3 KOHIUKIIHHUMU JJIsI MOXKIHMBOCTI
3a0e3MeueHHs HaJIe)KHOTO MPABOBOTO PETYTIOBAHHS MAaWHOBHUX MUTAHb MPH 3M1MCHEHH]
roCroJapChKO1 AiSTTLHOCTI.

Tabnui 3.1 € y3araabHEHHSIM TIPOBEIECHOTO JTOCIIHKEHHS 11010 CITIBBIHOIICHHS
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BUMOTU TPO IMOBEPHEHHS MailHa BHACHIOK Horo HaOyTTs 0e3 JO0CTaTHIX MiACTaB 3

BHUMOTOIO PO BUTPeOyBaHHS MaiiHa BIACHUKOM 13 4YyKOT'0 HE3aKOHHOTO BOJIOAIHHS

Tabmuis 3.1

ITopiBHsIIbHA XapaKTEPUCTHKA BiHAMKLIHHOI Ta KOHAUKIIIHOI BUMOT

Kpurepii

Bingukariiitna Bumora

Konaukmiiaa Bumora

1

2

3

3MICT BUMOTH

IloBepHeHHs MaliHa, AKE
HE3aKOHHO mepelyBae y
BOJIO/IIHHI 1HIIOTO Cy0’€KTa
rOCIOJapIOBaHHS.

[ToBepHeHHs MaiiHa 6€3 JOCTaTHHOI
MPaBOBOI MiICTaBU
(HaBiTh 0e3 Horo (pi3u4HOI
HasIBHOCTI).

OO0’ €eKT BUMOTH

[HauBiTyansHO BU3HAYCHE
MalHoO.

[HuBinyaTbHO BU3HAUCHE MAWHO
a00 MaitHO, BUBHAYEHE POJIOBUMH
O3HAKaMH.

[TopymienHs mpasa BIaCHOCTI

HabyTtta abo 30epexeHHs MaitHa 6e3

[TincraBu a00 1HIIIOTO PEYOBOTO MpaBa JOCTATHIX MPABOBUX MiACTAB
BUHHUKHEHHS Ha MalHO. : . .
B (B1ICYTHICTB MPABORBOI MiJACTaBH).
1papa Ha BUMOry WIIHBO IOBECTH HPABO BaxxnuBo noBecT 0e3MmiACTaBHICTD
BIIACHOCTI. '

MOXJIUBICTh
3aCTOCYBaHHS

BukopucTOBY€EThCS TTUIIIE
MIPH B1JICYTHOCTI JIOTOBIPHUX
BIJIHOCHH MI>K CTOPOHaMH.

3acTOCOBYETHCS 32 BIACYTHOCTI
JIOTOBIPHUX 3000B’s13aHb, OJTHAK
MOJK€ BUKOPHCTOBYBATHUCH ITPH
HAsIBHOCTI JJOTOBODPY, SKIIIO OJIHA 31
CTOPIH MEPEBHUIIKIIA MEXKI1 CBOIX
JIOTOBIPHUX 3000B’s13aHb 1 BHACIIOK
IILOTO 30araTusia KOHTPareHTa.

J1oOpOoCOBICHICTB
HaOyBa4a

Busnauanbuuii haxkrop mpu

BUPIIICHHI TUTAaHHS 11010

MOYKJIMBOCTI 3aCTOCYBaHHS
BIHJUKAIIIi.

He BmuimBae Ha MOXJIUBICTD
npe’ IBJICHHS BUMOTH.

[Topsanox
3aCTOCYBaHHS

[Ipen’ siBnsieTbes SIK
caMOCTIliHa, crelialbHa
Bumora. [Torpedye
BCTAHOBJICHHS (DAKTIB
HE3aKOHHOTO BOJIOAIHHS JIJIS
B1JIHOBJICHHS TIPaB

BJIACHOCTI.

Moske BUKOPHCTOBYBATHCS
CaMOCTIMHO, a TAKOXK JIJIS
BUTpeOyBaHHS MaiHa, SKIIO
3aCTOCYBaHHS BIHIUKAIIITHOT
BUMOTH HEMOXJIMBE Uepe3
BIJICYTHICTh HAJIC)KHUX TT1JICTaB.
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3.3 CniBBiIHOIIIEHHSI BUMOTH PO MOBEPHEHHS MailHa BHACIIJOK WOTO HaOyTTs

0€e3 IOCTaTHIX ITJICTAaB 3 BAMOTaMH 34 JOTOBIpHUMH 30008’ I3aHHIMU
p

JIOroBip poO3IVISAAETHCSA K YHIBEPCAJIBHUN MEXAHI3M PETYIIOBAaHHS IIMPOKOIO
CHEKTpa CYyCNUIbHUX BIJIHOCHH, fKI XapaKTepU3YIOTbCS TUHAMIYHICTIO 3MICTY,
XapakTepy Ta HampsMiB CBoro po3BUTKy [73, c.115]. Tocmogapchkuii I0TOBIp €
KJIIOYOBUM 1HCTPYMEHTOM YHOPSAKYBAaHHS TOCIOJAPCHKO-IOTOBIPHUX BIAHOCHH Ta
BIJIITpAa€ CyTTEBY pOJIb y MPaBOBOMY 3a0e3rneueHH! (YyHKI[IOHYBaHHS TOCHOAApChKOI
JISITBHOCTI CyCHibCTBA B oMy [37, c. 22].

Maitnosi moroopu perymtoe 1K Ykpaiau (ctT. 626-654). TepMmin «rocmonapchKuii
JIOTOBIp» BUKOPUCTOBYETBHCSI y TOCIOJAPCHKOMY IpaBl, a TIYMAyeHHs HMOIo 3MICTY — Y
ct. 180 TI'K Vkpainm [190, c.198]. CkacyBanns [I'K YkpaiHu CynpoBOIKYEThCS
NPUITUHEHHSIM HOPMAaTHBHOTO 3aKpIIUIEHHS TOCHOAAPCHKOrO TOTOBOPY. 3a3HaueHi 3MIHU €
HACJIJIKOM €BPOIHTETpaIlifHUX TMPOIECIB Ha NUIAXYy JO TapMOHI3allii HalllOHAIBHOTO
3akoHOoAaBcTBa. /. €. 3a03amok 3a3Havae, 10 3 ONIAAY Ha MOMTUONCHHS €BPONEUCHKOT
iHTerpaiii Ta QyHKIIOHYBaHHS BCEOXOIUTIOIOUOT 30HH BUJIBHOI TOPTIBII MK YKpaiHOIO Ta
€BporielicbkuM Cor030M, METOIO SIKOi € 3a0e3MedeHHs] 0e3MepenIKoIHOr0 pyxy TOBapiB 1
MOCTYT, BUHMKA€E HarajabHa MoTpeda B TapMOHi3aLlli IPaBOBUX OCHOB, 30KpeMa JJOTOBIPHO-
MIPABOBUX TMPHUHIIMIIIB €JIMHOTO EKOHOMIYHOro Ipoctopy. Ilporecu eBpomneizarnii
JIOTOBIPHOT'O TpaBa, a TaKOK y4yacTb YKpaiHM sk acouidoBaHoro uieHa €C, HaOyBarOTh
0COOJMBOTO 3HAYEHHSI, OCKUIBKY 1€ CIIPUSIE HE JIMILE IHTETpaLlii B €JMHY EKOHOMIUHY 30HY,
ajie 1 po3BUTKY €(EKTUBHUX MEXaHI3MIB MPABOBOIO PETYJIIOBAHHS, IO BiJIMOBIIAIOTH
€BPOMNENCHKUM CTaHAapTam [52, c. 27].

[Tonpu BIACYTHICTH HOPMATHUBHOTO 3aKpIMJIEHHS, BU3HAYEHHS TOCIOAApPCHKOTO
JOTOBOpY 30epirae JOKTPUHATBHHMA XapakTep, a Moro (hOpMyJIrOBaHHS BapiOIOTHCS
3aJIEKHO BiJ] TEOPETHYHMX TIAXOMIB 1 HAYKOBUX TMEPEKOHAHb KOHKPETHHX
MpeICcTaBHUKIB MPaBoBoi Hayku [121, c. 212].

3acnyroBye Ha yBary mnosumis O. A. beiasHeBud, 3TiIHO 3 SKOK JIOTOBIp €
dbopMmor0 cowianbHOi B3a€MOIi, SiKa BioOpakae CHUIbHUM aKT YYacCHHUKIB Ta CIYTye

3ac000M KOMYHIKalii MK cyO’ektamu. Take yHIBepcajdbHE BU3HAYEHHS MOXKE
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O3S AATUCS IBOSIKO:

— JIOTOBIp fIK yroga— JABO- a00 0araroCTOPOHHE BOJICBHUSIBIICHHS, SIKE CTa€
H1JCTABOIO JIJIsl BAHUKHEHHS IPABOBIJHOCHH, 1110 BU3HAIOTHCS FOPUANYHO 3HAYYLUMU;

— JIOTOBIp SIK 3000B’s13aHHS — aOCTpaKkTHA MOJIENb MPABOBITHOCHH, Y MEXaX SIKUX
OJTHIM CTOpOHI, III0 Ma€ MpaBO, MPOTUCTOIThH 1HINA, KA Ma€ OOOB’SI30K IOJO0 MEBHOI
moBemiHkH |35, ¢. 27].

Takuil miaxig B dYeproBe MIATBEPIKYE OTOTOKHEHHS KaTeropid «IOTrOBIp»
Ta «3000B’A3aHH.

Posrsinatoun norosip sik yromay, O. A. bensHeBUY HaBOAUTH Take BU3HAYCHHS:
«TOCTIONAPCHKUN JIOTOBIP € 3aCHOBAaHMUM Ha 3rOfl CTOpPiH 1 3a(iKCOBAaHUM Yy
BCTAHOBJIEHI 3aKOHOM (opMi 3000B’sI3aHHAM MK Cy0’€KTaMH TOCHOAaprOBaHHSA,
Cy0’€KTaMU  OpTraHi3aIliiHO-TOCTIONAPCHKUX  TTOBHOBAXEHb,  HETOCIOJAPIOI0YNMU
Cy0’ €eKTaMU-IOPUIUYHUMHI 0CO0aMH, 3MICTOM SIKOTO € B3a€EMHI IIpaBa 1 000B’SI3KU CTOPIH
y rairy3i rocrnoaapchbKoi AisibHOCTI» |5, ¢. 61-62].

B. M. Mamumko Tta €. B. bopofiH TpakTyiOTh TOCHOAAPCHKUN JOTOBIP SIK
«JIOMOBJICHICTb, YKJIaJICHy 32 BCTAHOBJIEHUM 3MICTOM Ta (OPMOI0, MK y4YaCHUKaMU
rOCIoJapChbKUX MPaBOBITHOCHH, CIPSMOBaHY Ha BCTAHOBIICHHS, 3MIHY YU NMPUIUHEHHS
npaB Ta OOOB’SI3KiB, MOCSTHEHHS KOHKPETHOI METH Ta y BHUNAAKY TMOPYIICHHS
3a0€31euy€eThCsl MOXKJIMBICTIO 3aCTOCYBAaHHS HeOaxaHUX HacTiakiB» [73, c. 117].

[. I. bBoukoBa cmpaBemIMBO 3ayBa)Kye, LIO0 «TrOCMOJAPCHKI JOTOBOPU — 1€, fK
MPaBUJIO, MaWHOBI JOTOBOPH, IO OOCIYTOBYIOTh O€3MOCEpPEAHhO BHUPOOHHUIITBO Ta
rocrnojapcbkuii (komepiiiiiauii) o6ir» [18, ¢. 113]. BiamoBigHO roIOBHOO 0COOIHBICTIO
rOCIOJAPChKOTO JIOTOBOPY € T€, LI0 BIH YKIAJA€EThCI 3 METOK JIOCATHEHHS
roCrofapchkux (KOMEpUIHHUX) Pe3yabTariB, 30KpemMa sl 3A1CHEHHsI BUPOOHHUIITBA Ta
peamizaiii TpOAYKI[li Ha IUIATHIA OCHOBI, BUKOHAHHSA POOIT 13 MOJAIBIIOI OIJIATOO
iXHIX pe3yJIbTaTiB, a TAKOK HaJaHHS IuIaTHUX nociyr [18, c. 113].

BuzHaunTu CHiBBIAHOLIEHHS BUMOTM NPO TMOBEPHEHHS MailHa BHACIIJOK HOTO
HaOyTTs 0€3 JOCTATHIX IMiJICTaB 3 BUMOTaMU 3a JIOTOBIPHUMU 3000B’ I3aHHIIMU J03BOJISIE
NIATBEP/IKEHUN YCTAJICHOIO CYIOBOIO TMPAKTUKOI (akT, IO JOTOBIPHUM Xapakrep

MPaBOBITHOCUH BUKJIIOYA€ MOXJIMBICTh 3aCTOCYBAHHS JIO HUX TOJIOXKEHb 4. 1 cT. 1212



182

LK Vkpainu. Ha mingrBepmkeHHs 1poro (akTy MOKHA HaBECTH BUCHOBKH, BUKIJIAJICHI B
noctanoBi BIT1 BC Big 26.06.2018 p. y ciipasi Ne 910/9072/17.

BIT BC posmsinyna cipany, B kil [IAT «Ykprpancrasy, npeactapieHe Qi€
«YmpaBiiHHA YKprasrexsn’si30k», nogano mo3oB g0 TOB «Aksamapin-ITnoy» mono
cTArHeHHsT 3aboproBaHocTi. [l030B OOrpyHTOBaHMUN THM, IO B paMKax JIOTOBOPY
nigpsaay TIAT «Ykprpancraz» cmiiatuio aBaHc Ha kopuctb TOB «AkBamapin-IToy»,
YACTUHY SIKOTO OCTaHHE HE BUKOpUCTano. OCKUTBKU TEPMIH BUKOHAHHS JOTOBODY, KU
nepeadayaB BUKOHAHHS BINOBIa4eM MOro oOOB’s3KiB, BXXKE MHHYB, ITO3UBaY BBaXKaB,
mo «AkBamapiH-ITI0y» yTpUMy€e HEBHUKOPUCTaHI KOIITH Oe3 HaJeKHUX MiACTaB. 3
OTJIAly Ha IIe, MO3MBa4 BUMAaraB iX IMOBEPHEHHS BIJMOBIJaueM 3 TMOCUJIAHHSM Ha
BiAMoBIH1 TooxkeHHs LK Ykpainu.

«Cynu TomepeiHiX 1HCTaHINA BIJIMOBIJIM B 3aJI0BOJICHHI TO30BY, BKA3aBIIH, IO
MO3WBay CIJIaTUB aBaHC 3a JIIHCHO YMHHOTO HA MOMEHT BUPIIIEHHS CIIOPY JOTOBOPY, TOMY
3actocyBaHHs CT. 1212 1K Vkpainu € OesmiacraBauM. BII BC moromumacs 3 mmumu
BHCHOBKAMHM, BPAXOBYIOUH, ITI0 3aKIHYEHHS CTPOKY [ili JIOTOBOPY HE € MiJICTABOIO ISt
NPUITMHEHHST 3000B’s13aHb, OCKUIBKM 3TIAHO 13 3aKOHOM 3000B’S3aHHS MPUIHHSIOTHCS
BUKOHAHHAIM a00 3a IHIIMMU I11ICTaBaMH, BU3HAYCHUMH JIOTOBOPOM 4H 3aKoHOM» [100].

3a3HaueHO: «IMO3MBAY HE MPE] SBUB apryMEHTHU IOAO0 TOTO, 10 BiAMOBHUBCS Bij
JIOTOBOPY YH 1110 BiH OYB pO3ipBaHUN UM BU3HAHUI HEAIMCHUM CY10BUM HULIXOM. OTXKeE,
OCKUTBKM MIDK CTOpPOHAaMHU ICHYIOTH JIOTOBIpHI BIJHOCHHH, a KOIITH, SIKI TTO3WBa4
BUMAarae CTATHYTH, HaOyTl1 BIJIMOBiAaueM Ha 3aKOHHHUX ITiJICTaBaX, MOJOXKEHHS CT. 1212
LK Vkpainu momo 06e3migcTaBHOTO 30aradeHHs HE MOXKYTh OyTH 3acTocoBaHl. Y
JTAHOMY BHWITQJIKy JOTOBIPHI BIJHOCHHU BHUKJIIOUAIOTh MOXJIMBICTh 3aCTOCYBaHHS
3a3HadueHux nosnoxeHb LIK Ykpainmw» [100].

3 HaBEJICHOTO CYJOBOTO PIIIEHHS MOXKHA 3POOUTH BHUCHOBOK, IO SIKIIO TO3MBa4 B
OHOCTOPOHHBOMY TIOPSIJIKY HE BIIIMOBJISIBCSI Bl IOTOBOPY 200 JTOTOBIp HE OyB poO3ipBaHUi
CTOPOHAMH YU BU3HAHWI HEAIMCHUM Y CyIOBOMY MOPSIKY, 3aKIHUEHHS CTPOKY Jii IOTOBOPY
HE € MIJCTaBOIO ISl PUITMHEHHS 3000B’I3aHHS, SIKE 3TUIIIIIOCS HEBUKOHAHHIM.

[Ticnst 3akiHYEHHSI CTPOKY Ali IOrOBOPY HEBUKOPMCTAHUW aBaHC, MepeJaHuil Ha

BUKOHAHHS TaKOTo JOTOBOPY, HE MOke OyTh BUTpEOyBaHUI BIIMOBITHO 1O TOJOKEHb



183

cT. 1212 11K VYkpainu sk Oe3mincraBHe 30aradeHHs.

KIIC BC y cBoiii moctanosi Big 29.07.2019 p. y copasi Ne 756/3966/17 taxox
3a3HaYya€: «JIOTOBIPHUM XapakTep MPaBOBITHOCUH BUKIIIOUYAE MOXKJIMBICTh 3aCTOCYBaHHSI
710 HUX cyfaoM nojioxkenb 4. 1 cT. 1212 LK Vkpainu, y Tomy umcii i mono 30008’ s13aHHS
MOBEPHYTH MaliHO moTepriioMmy» [107].

KIIC BC posmisnyB crpaBy 3a mo3oBoM ocobu (OCOBA 1) no ropuaundHoi
ocobu «Jlaroga» (I «Jlaroma») mogo ctarHeHHs Oe3MmiICTaBHO HAOyTHX KOILTIB Ta
BIJINIKOYBaHHSI MOpaJIbHOI mIKoau. [lo3uBau oTpuMaB CTOMATOJIOTIYHE JIIKYBAHHS Bij
OCOBA 2, npencrapistouu I1I1 «Jlaroga», y nepion 3 mororo 2012 poky no KOBTEHb
2015 poxy 3a cymy 159 000 rps. Ilicnst mikyBaHHS BUHHKIM TIPOOJIeMH 3 TpoTe3aMu, Ha
K1 JIIKap HE BlIpearyBaB, 1 MMO3MBay 3BEPHYBCS /10 1HIIOI KJIIHIKM JJii OOCTEKEHHS.
3riJiHO 3 pe3ybTaTaMy OOCTEKESHHS BUSIBIICHI TIOPYIIICHHS Y MPOBEJCHH] MPOTE3yBaHHS
kopoHok. Ocob6a (OCOBA 1) BBaxkana, 110 OIJjiaTa 3a MOCIYryd Oyia Oe3IiICTaBHOIO,
aJpKe BUKOHaHI poOoTu Oynu HeskicHuMHU. Bona mocunanacs Ha cT. 1212 K Vkpainu
Ta BUMAarasja MOBEpHEHHS KOIITIB.

KIIC BC niitimioB BUCHOBKY, 1m0 cT. 1212 11K Ykpainu 3acTOCOBY€THCS JIMIIE Y
BUIAJKaX, KOJU 1HIII CIIOCOOM 3aXUCTy HE MOXYTh YCYHYTH Oe3IicTaBHEe 30arauyeHHsI.
VY nauiii cripaBi BOHM BU3HAJM, 1110 MO3MBAa4Y HE JIOBIB, 1110 OTPUMAaH1 KOIITH HE3aKOHHO
3100yTi, OCKUJIbKH CIUIA4€H1 3a HaJlaHl MOCIYTHd CTOMATOJOTIYHOIO JIiKyBaHHS. [IuTaHHs
SKOCTI HAJaHUX TOCIYT HE BBaXAJOCS MPEAMETOM pO3MIALYy B pamkax cr. 1212
LK Ykpainu [107].

[lomiOny mozumito 3aiimaB  O. 1. [lognepkoBHMIL:  «HEHAIE)KHE BUKOHAHHS
HIAPSITHUKOM YMOB JIOTOBOPY, BUSIBJICHE MICHS BH3HAHHS POOIT BUKOHAHUMH HAJIC)KHUM
YMHOM Ta I1X NPUUHATTSA, MOPOPKYE MPABOBI HACHIAKH, BCTAHOBIIEHI MOJOXECHHAMU
3aKOHOJABCTBA, 1110 PETYIIOIOTh 3000B’A3aJIbHI Ta JOTOBIPHI BIIHOCHHH, 30KpeMa 1. 51 Ta
1. 61 LK Ykpainu, . 24—26 I'K Ykpaiau» [92, c. 151].

BucHOBOK mpo Te, 110 JOTOBIpHUN XapakTep MPaBOBIAHOCHUH BUKIIIOYAE
MOYKJIMBICTh 3aCTOCYBaHHs 10 HUX monoxkeHb 4. 1 ct. 1212 K VYkpainu BunnmBae i 3
BucHOBKiB KI'C BC, Bukmagenux y Ilocranosi Bim 12.08.2021 p. y cmpai
Ne 910/17567/19 [106]. Cyn OidIIOB BHCHOBKY: «SIKIO MPAaBOUYMH YTBOPIOE IMPaBOBY
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migcraBy s HaOyTtta  (30epexkeHHs) wMaitHa, cT. 1212 1K Vkpainm moxHa
3aCTOCOBYBATM TUIBKHM IICJIS TOTrO, K Taka IpaBoBa IiJCTaBa B YCTaHOBJICHOMY
MOPSAKY CKacoBaHa, BU3HAHA HEJIMCHOO, 3MiHEHa, IPUITMHEHA a00 B3araii BiJCcyTHs. B
bOMY TpPaBUJIl € BUHATOK: MaifHO Oe3MiJCTaBHO HaOyTe y 3B’A3KYy 13 3000B’s3aHHSIM
(mpaBOYMHOM), ajie HE BIJMOBIIHO 10 loro ymoBy» [106].

KI'C BC posmisinyB crnpasy, B sikiii TOB «Jlyrancekras 30yT» mopano mo3oB
npotu AT «YkpTpaHcras» 1MmIom0 CTATHEHHS 30WUTKIB, 3aBIaHUX O€3MiJACTaBHUM
CTATHEHHSIM OIUIaTH MOCHYyr OaJlaHCYBaHHS MPHUPOAHOTO Tasy 3a rpyaeHb 2018 poky.
[To3uBau BBa)kaB, 110 BIJANOBIAa4 HEMPABOMIPHO BU3HAYMB HETaTUBHUUN OanaHC rasy
3amoBHHKA y TpyaHi 2018 poky, HE BpaxyBaBIIM TOPTOBY OTEPAIIiIO 3 KYITIBII ra3y Bif
AT «Jlyrancbkrasy, 1Mo OPHU3BEJIO J0 MarepiajbHOI IIKOAM y BUINIAAI O€3MiICcTaBHOT
CIUTaTH KOIITIB 3a OanancyBanus» [106].

Cyn anmensuiidHOl 1HCTaHIT NepekBaliiKyBaB CIpaBy, BHU3HAIOUM HASIBHICTb
KOHIUKIIINHUX 3000B’s13aHb y MPABOBITHOCHHAX, OCKUIbKM TUIATDK 3a OajdaHCyBaHHS
B1/1I0YBCSI 11032 YMOBaMU JIOTOBOPY TPAHCIIOPTYBaHHS Ta3y.

KI'C BC, mnpoananizyBaBmu ct1. 1212 IIK VYkpainu, Bu3HAUUB: «lE€W BH]
M03aJJOTOBIPHUX 3000B’sI3aHb BUHUKAE MPH HASBHOCTI JIBOX YMOB: HaOyTTs 0COOOO
MaifHa 3a paXyHOK 1HIIIOi 0COOM Ta BiJICYTHICTh JJIsI IIbOTO JOCTATHIX MPABOBUX I1JICTaB.
MaiiHo He MoOXe BBaXXarucs HaOyTUM 4u 30epexeHuM 0e3 JOCTaTHIX MPaBOBHX
MIJCTaB, SKIIO 1€ BiAOYIO0CS B HE3a00pOHEHUH ITUBUTLHUM 3aKOHOIABCTBOM CITOCIO 1 3
METOI0 BHHUKHEHHS ITUBUILHUX TIpaB Ta 000B’s3kiB. Ct. 1212 IIK Ykpainu obmexye
3aCTOCYBaHHS IHCTUTYTY O€3MiJICTaBHOTO 30aradeHHs y 3000B’s3aIbHUX BIJHOCHHAX,
BU3HAIOYM MOro Jjumie y BuNaakax Oe3migcTaBHOro HaOyTTs MaiiHa abo ioro
30epexeHHs» [106].

KT'C BC migkpecnus: «ctartsa 1212 [K Moxke 3acTocoByBaTUCS JUIIE TOJI1, KOIH
MpaBoBa TijcTaBa Jyisl HaOyTTs MaiiHa aHyJbOBaHa, BU3HAHA HEIIMCHOIO YU BIJCYTHS.
BUHSATOK CTaHOBISTH BHWITAJIKH, KOMM MaiiHO HaOyTe O€3MmiICTaBHO BHACIIIOK
MOPYILLIEHHS YMOB NpaBounny» [106].

BoaHouac «3 NMpUNMUHEHHSM ii TIOTOBIpHUX 3000B’s13aHb Y 3B’S3KY 3 B1IMOBOIO

3aMOBHHKA BiJ] TAKOTO JIOTOBOPY, TUIATIXK, CIUIAYEHHUH SK aBaHC, BTpAaya€ 03HAKH aBaHCY
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Ta CTa€ MailHOM (TPOIIOBUMHU KOIITaMH), HAOyTUM 0€3 TOCTaTHbOI MPaBOBOI IiICTaBH,
AKe Miasarae cTarHeHHo 3a cT. 1212 LK Vkpainu». 3a3HaueHe cligye 13 BUCHOBKIB,
BukiageHux y [loctanosi KI'C BC Big 15.02.2019 p. y cripasi Ne 910/21154/17 [107].

KI'C BC posmsaas crip mono mo3oBy TOB «Teinopmeiin» no I «Toprosuit
oM «EBpotpeia»». [1030B cTocyBaBCS CTSATHEHHS CyMH IONEPEIHBOI OIJIaTh 3a
JIOTOBOPOM Ha BHUTOTOBJIEHHS MEONIB 3a I1HAUBIIYaJbHUM 3aMOBJIEHHSM. Y CBOiX
Bumorax TOB «Telnopmeiin» Bkazano, mo [T «E€Bporpeiiay nopymmwmno yroay Ta
3aKOHOJIaBCTBO, HE BUKOHABIIM 3000B’s3aHb II0J0 BUIOTOBJICHHS, TOCTABKUA Ta
MOHTa)Ky MEOJIB y BCTAHOBJICHHUN CTpPOK. BHaciilok 1HbOro y BiAMOBiAa4a BUHUKIIA
3a00proBaHICTh Mepesl MO3MBaUYEM y CyMi MONEPEIHBOI OTIATH.

[Ticns kacamiinoro po3risiay BucHoBku KI'C BC Oynu HacTymHUMH: MICIIEBI Ta
ameJNsIiitHI Cyau MiATBEpAWIH, 10 yepe3 HeBukoHaHHs [1I1 «EBpoTrpeiiny 30008’ 13aHb,
TOB «TelnopMeiin» 3BepHYIIOCS 3 BUMOTOIO 111010 BUTOTOBJIEHHS Ta MOHTaXXy MeOJIiB,
a TaKoXK TIOBEpPHEHHS momnepeaHbo cruiadeHux 764 550 rpu; TOB «Tenmopmeinny
noBigommsio 1T «EBpoTpelin» mpo po3ipBaHHS TOTOBOPY 1 3BEPHYIOCS J0 Cyday 13
M030BOM TIPO MOBEPHEHHS MEPENOTIIATH sIK Oe3MiicTaBHO HaOyToro MaifHa.

«CtocoBHO oratd, 3rigHo 3 4. 2 cT. 570 K Ykpainu, skio He miaTBEepIKeHO,
10 CyMa € 3aBAaTKOM, BOHAa BBa)Ka€Thcs aBaHCcOM. OHAK TIPH PO3ipBaHHI TOTOBOPY Iei
aBaHC BTpayae O3HAKU 1 cTa€ MailHOM, HaOyTuM O€3 JO0CTAaTHHOI MPaBOBOI MiACTaBH.
Cr. 1212 K Vkpainu nependauae, mo ocoba, sika Oe3miacTaBHO Halyna MaiiHo,
3000B’s13aHa 1oro moBepHYTH. Lle cTocyeThcs cuTyaliif, KOIU MaiHO OTpUMaHe 3a
pPaxyHOK 1HIIIOT 0cobu 6€3 JOCTaTHIX MiJCTaB, a00 KOJU TaKi MiJICTaBH 3TOJIOM BijIaIH.
VYV upomy Bumnanky 3actocoByeTbes 4.4 cT. 849 IIK Vkpainu, sika Hajga€e 3aMOBHHKY
IPaBO OJHOCTOPOHHBO PO3IPBATH JOTOBIP 1 3BEPHYTUCS 10 CYAy 13 IMO30BOM IIPO
noBepHeHHs niepenoruiati. KI'C BC Bupimmiia 3acTocyBaTH 11l MOJOXKEHHST pa3oM JIJIst
pO3IISiAY CIIPHUX MpaBoBinHOCUHE» [107].

Came  BIJICYTHICTH  JIOTOBIpHMX  3000B’sf3aHb  JIO3BOJISIE  3aCTOCYBAaHHS
KOHIUKIIHHUX BUMOT. 3rijgHo 3 BucHOBKamMu KI'C BC «micns po3ipBaHHS JOTOBOPY B
CYIOBOMY TOPSIIKY CTOPOHH TaKOTO JOTOBOPY MAarOTh MPaBO BHUMAaraTtd MOBEPHEHHSI

Oe3miicTaBHO Ha0yTOTO MaiiHa 3a pO3IpBaHUM JOTOBOPOM Ha MiAcTaBi cCT. 1212
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LK Ykpaiaw» [111].

KI'C BC posmsinyB cipay, mo Bunukia Mixk [IAT «HAK «Haapa Yipainm» Tta
TOB «lct FOpoyn Ilerponreym». Y 1030B1 BUMAarajiud BIJIIKOJYBaHHS BapTOCTI
Oe3mijcTaBHO HAOyTOTO MaiiHa.

Cyny BCTAHOBWIM: «MDK CTOPOHAMM YKJIAJIE€HUW JOTOBIP KYMIBII-TIPOJAAKY
YacTKW y TpaBl CIUIBHOI YAaCTKOBOI BJIIACHOCTI 32 JloroBopoM mpo CHuUIbHY AISIIBHICTH
Ha Caxamnincbekomy pomoBuii» [111]. ITicnsa Biq9y>kKeHHS YaCTKH 3a JOTOBOPOM KYITiBITi-
nponaxy, I[TAT «KHAK «Hangpa YkpaiHu» BUKIIOUEHO 31 CKJIaJly YYACHMKIB CITUIBHOL
nisibHOCTI. OJTHAK CYIOBUM PIIICHHSM JOTOBIP KyHiBII-IPOJaXXy pO3ipBaHO 1 BU3ZHAHO
npaBo BiacHocTi [TIAT «HAK «Hanpa Ykpainm» Ha gactky y po3mipi 24 %. [Ipenmer
CHOpY TOJIATAaB Y BUMO31 CTATHEHHS KOUITIB, 30KpeMa BapTOCTI YacTKU y po3Mipi 24 %,
3rigHo 3 nonokeHHsamu 1K Ykpainu.

B xomi xacamiiinoro posmiany KI'C BC  niiimoB 10 BHCHOBKY: «cCT. 1212
K VYkpainu perymatoe BUIAIKu HaOyTTs MaifHa ©O€3 JOCTaTHIX IPaBOBUX IIiJICTAB.
3aragpbHa yMmoBa IIi€i CTaTTi OOMEXYye 3aCTOCYBaHHS I1HCTUTYTY O€3Mi/ICTaBHOTO
30aradueHHs y JOTOBIpHUX BigHOCUHAX. [IpUHHATTA ONHIEIO 13 CTOPIH 3000B’A3aHHS
100 MaiiHa B TOPSAAKY BHKOHAHHS JOTOBOPY HE PO3IVISIAEThCS SK O€3IiJICTaBHE.
TakuMm 4YMHOM, KOJIM € MpaBOBa TMijcTaBa JJisi HAOYTTsS MaifHa, MOJOXKEHHs CT. 1212
K Ykpainu Moxke OyTH 3aCTOCOBAHO JIMIILIE IMICJIS CKAaCyBaHHS, BU3HAHHS HEIIMCHOCTI
a00 B1ICYTHOCTI Takoi mpaBoBoi mijctaBu» [111].

Cyau monepeHixX 1HCTAHIIN BUPIIIWIN: «IOTOBIPHUM XapaKTep MpPaBOBIIHOCHUH
BHUKJIIOYA€ 3acTtocyBaHHs monoxeHb cT. 1212 K Vkpainu» [111]. Ognak KI'C BC
BHU3HAB, IO II¢ PIlICHHS Oyl10 HEBIPHUM, OCKUIbKH, (paKT MPUMUHEHHS JOTOBIPHHUX
MIPaBOBITHOCHH, 1[0 O3HAYA€ BiANaAIHHS HAJIECKHOI MPABOBOI MiJICTABU JJIs MOJAJIBIIIOTO
YTPUMaHHSI YaCTKU y MpaBl CHUIIBHOT YaCTKOBOI BIIACHOCTI, MIAJISITa€ BCTAHOBJICHHIO B
MeXax MpeaMeTa JoKa3yBaHHS y CIpaBi.

KI'C BC BupimmB 4YacTKOBO 3aJ0BOJBHUTH KacauiiHy ckapry I[IAT «HAK
«Hanpa Ykpainu»», ckacyBaTu Cy[0BI PillIEHHS Ta MepeaaTu CIpaBy Ha HOBUH PO3IVIST
710 Cy[ly TIepIIoi 1HCTaHIIIi.

[TpaBosa no3zutisa KI'C BC rpyHTtyBaiachk Ha TOMY 110, Y 3B 3Ky 3 NPUIHMHEHHIM
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Iii OrOBOpY IMpaBoBa MifcTaBa g HAOyTTS y BJIACHICTh YaCTKH B MpaBl CHUIBHOT
4acTKOBOi BiacHOCTI Ha MaiHo Biamana. Binrak y IIAT «HAK «Hagpa VYkpainm»
BUHHUKJIO MPaBO Ha BUTpeOyBaHHS O€3MiJCTaBHO HAaOyTOro MaiHa BIJMOBIAHO 0
nosioxkeHb 4. 1 ct. 1212 K VYkpainu.

Po3misimatoun cutyartiii, B SIKUX IpaBOBa IiJCTaBa HAOYyTTd MaliHa MO)KE BIJIACTH
3roJIoM, OCOOJTMBOTO 3HAYEHHS HA0yBatOTh 0OCTaBMHM MOBHOMACIITAOHOT 30pOifHOT arpecii
pd mporu VYkpainu. BpaxoByrouu, 1o BeJHMKa KUIBKICTH CYO €KTIB TOCIIOIAPIOBAHHS
3MYIIIEHa TPUIIMHUATU TOCIMOMAPChKY [ISJBHICTh Ha Tepiof BeICHHA OONOBHX IiH,
aKTyaJIbHUM € TIMTaHHS 00 MPABOBUX HACIIIKIB CTSATHEHHS 3a0€3MeUeHHs] BUKOHAHHS
3000B’s13aHHSI 3 BUKOHABIIA Ta MMiACTaBH 3aCTOCyBaHHs nojokeHb 1. 83 LIK Ykpainu y pasi
BU3HAHHSI 3000B’13aHHS] BAKOHAHUM Y TIOBHOMY OOCSI31.

VY cBoiit mocranoBi Big 04.11.2024 p. y cmpasi Ne 910/19593/23 IliBHiuHMI
anesAiiHUN TOCMOIapChKUM Cy/l PO3IIISIHYB CIIPaBy, B sIK1M 1MO3MBay HaJaB BiJIIIOBIIady
OaHkiBCbKy rapaHTiito Ha cymy 2311200 rpH mua 3a0e3neueHHs] BUKOHAHHS
3000B’s13aHb 3a JOrOBOpoM Mmiapsiay. PoOotu He OynM BUKOHAHI y CTPOK dYepes
oOCTaBUHM HenepeOopHOi cuiim — 30poiiHy arpecito pd mpotu YkpaiHu, BBEACHHS
BOEHHOTO CTaHy, PaKeTHI OOCTpITM Ta TOBITPSHI TPUBOTH. 3a3HauyeHI OOCTaBUHU
niarBepkeHo  ceprudikarom  TIIII, a  CcTpokn  JOTOBOPY  HEOAHOPA30BO
MPOJIOBKYBAIUCH J0JaTKOBUMU yroaamu. [lompu 1ie, BiAmoOBija4 iHIIIFOBAB BUILIATY
rapanrii, Ky OaHK 371HCHUB y MOBHOMY 00cs3i. [lo3uBa4 moBepHYB 3a3HAYCHY CyMy
0aHKy, IpOTe BBaXae, 10 pOOOTH BUKOHAHI B TTOBHOMY OO0CS31, a TapaHTIMHUM TIaTIK
orpumMano 6e3 gocTaTHix miacras [118].

3 ypaxyBaHHSIM MPOJOBXKEHHS CTPOKY Jiii JOroBOpY, 3000B’sI3aHHS 3a J1I0rOBOPOM
Manu O Oytu BukoHaHHi 14.11.2023 p., a poboTu 3a JAOrOBOPOM y MOBHOMY 00Cs31
npuitHaTi BignmoBimadem 29.09.2023 p., cya IAIIOB BHUCHOBKY, IO ITO3MBAYEM
3MIACHEHO HaJeKHE BHKOHAHHS 3000B’s3aHb 32 YKIQJACHHM MIDK CTOpPOHAMH
noroBopoM. OTke, 3a BIJCYTHOCTI TOPYIIEHHSI OCHOBHOTO 3000B’Si3aHHS 3 OOKY
npuHIMNaia, y OeHediliapa BiAmaaae mpaBoBa MiJCTaBa sl 3BEPHEHHS /10 TapaHTa
HIOJ0 BUIUIATA CyMHM OAHKIBCHKOI TrapaHTii. Y TakoMy BHIIAJIKy OTPHMaHi KOILITH

M1UISITal0Th TOBEPHEHHIO MPUHITUIIATY K 0€3MiCTaBHO HA0yTI BIAMOBIAHO 10 CT. 1212
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LK VYkpainu [118].

3aramoM MOXXHA CTBEPUKYBAaTH, IO y BUMNAAKY YKIAJIEHHS JOTOBOPY MIXK
rOCMOJapPIOIOUUMH CYy0’€KTaMH BC1 CHOPH, 110 BHHHUKAIOTH Oe€3MocepeaHbo 13 IHX
BIJIHOCHH, PETYIIOIOTHCS CIHEMialbHUMU HOPMaMH, IO CTOCYIOThCS CaMe TaKHhX
noroBopiB. IIpore IIK Vkpainu po3mmproe o07acTh 3aCTOCYBaHHS TMOJIOKEHb PO
OesriicTaBHE 30araueHHs, JO3BOJISIOUN MpeJ IBJICHHS KOHAUKIIIMHOT BUMOTH, 30KpeMa,
MOYKJIMBICTh BUMOTH KOMIIEHCALlIi 32 BUKOHAHHS JJOTOBODY, KU BU3HAHUI HEIIHCHUM
(m.1 4.3 ct 1212 LK YkpaiHu) Ta BHUMOTH IIOJI0 TOBEPHEHHS BHUKOHAHOTO
3000B’s13aHHS OfIHI€EIO 13 cTOpiH (1. 3 4. 3 cT. 1212 K Vkpainu) [152, c. 89; 185].

[lepia cutyariist moB’s3aHa 13 HEAIMCHICTIO 10roBopy. B npaBoBiii HayIll iICHYIOTh
MPOTWJICKHI TOYKH 30pYy IIOJO 3aCTOCYBaHHS KOHJUKIIMHMX BUMOI JO HACIHIiJIKIB
HEINCHOCTI TOCTIOAAPCHhKOTO JIOTOBOPY. 3a omHiero mosuiiero [151, c. 80] mpaBo Ha
PECTUTYIIII0O € HACIIJIKOM HEIIHWCHOCTI  JOroBopy. BumaranHs TMOBEpHEHHS
HEIMpaBOMIpHO HaOyToro MaiiHa € ¢opMoro peamizauii npasa pectutyuii [151, c. 80].
Hopmu npo He3zakoHHe 30aradeHHs MOXKYTh 3aCTOCOBYBATHUCS TUIBKHU MICIS BHU3HAHHS
JIOTOBOPY HEIIMCHUM BIJIMOBIAHO JI0 CIIELIAIbHUX HOPM [8, ¢. 125].

Hama mnosuuis mnomsirae y ToMmy, IO BHUMOTa B3a€EMHOI Iiepefadi MailHa
(IBOCTOpOHHIM OOOB’S130K) € OOTPYHTOBAHOI 3 MOMEHTY BHM3HAaHHS JOTOBOPY
HEIIMCHUM 1 HE MOXKE pO3IIAJaTHUCS SK He3aKOHHE 30aradeHHs. TakuMm dYUHOM,
IOpUJINYHI  KaTeropii «BW3HAHHS TOCIIOMAPCHKOTO 3000B’S3aHHSA HEMIHMCHUMY 1
«HE3aKOHHE 30aradyeHHs» MalOTh a0COJIIOTHO Pi3HY OPUANYHI MPUPOAY Ta MPU3HAYCHHS
3 TOYKM 30py HACTaHHS MOPUIAYHUX HACTIAKIB 1 HE MOXYTh 3aCTOCOBYBATHCS
OJHOYACHO ab0 JIOMOBHIOBATH OJHA OAHY. TOMYy HEKOPEKTHO OOTrOBOPIOBATH
cyOCHIIapHICTh 3aCTOCYBaHHSI HOPMH PO HE3aKOHHE 30aradyeHHs.

BBaskaemo OUTBIIT TOYHUM TOJOXKEHHS, 3T1JTHO 3 IKUM HOPMH MPO HAOYTTS MaiiHa
0e3 J0CTaTHIX MIiACTaB MOXYTh 3aCTOCOBYBaTHCSl CyO’€KTaMU TOCIIOJApPIOBAHHS SIK
JOTIOMDKH1 70 PECTUTYIIHHUX BUMOT 3a BUKOHAHHS HEIIMCHOTO JOTOBOPY. Y IIHOMY
BUIIAJIKy BOHU CTOCYIOTHCS JIMIIIE BHMOT, 110 BUIUIMBAIOTH 13 HEAIHCHOCTI JOTOBOPY,
MOBEPHEHHS BUKOHAHOTO 3a JIOTOBOPOM, TOOTO BUMOTH PO BiIIKOAYBaHHS. BakMBO

BpaxyBaTH, 110 TEPMIH <JIOMOMDKHI» JOLUUIBHO 3aMIHUTH TEPMIHOM «JOJATKOBIY,
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OCKIJIbKY M1J] TIATOPSIAKOBAHUM 3aCTOCYBaHHSIM PO3YMIIOTh 3aCTOCYBaHHS CHEIiaIbHUX
HOpM TpaBa J0 BUMAJKIB, Ha sIKI HE MOMIMPIOIOTHCS 3arajbHi MOJI0KEHHS.

Bignosimno no IlocranoBu BepxoBnoro Cyny y ckiaal Koyerii  CyiB
KacamiitHoro rocnomapcekoro cyay Bim 08.08.2023 p. y copasi Ne 29/5005/6381/2011
(922/4508/21) BCcTaHOBIIEHO, IO CY/ MEPIIOi 1HCTaHIII1, 3 BACHOBKAMHU SIKOTO TTOTOIMBCS
Cy/ amessiitHO1 1HCTaHIli, AIAIIOB BUCHOBKIB 10 31 3MicTy 4. 1 ¢T. 216 LK Ykpainu
BUIUTMBAE 10 HACTIJKOM BHW3HAHHS MPABOYMHY HEMIMNCHUM, SK 3arajbHe MpPaBUioO, €
3aCTOCYBaHHSI JIBOCTOPOHHBOI PECTUTYIlII, HE3aJIEKHO BiJ JOOPOCOBICHOCTI CTOPIH.
BonHouac y BUNaaKy, KOJIM MaifHO (PaKTHYHO BUKOPHUCTOBYBAJIOCS OJHIEIO 31 CTOPIH Ha
MiJCTaBl JOTOBOPY OpEeHAM, Taka ¢akThuyHa OOCTaBUHA YHEMOXJIMBIIIOE TIOBHE
BIIHOBJICHHSI TIEPBICHOTO CTaHYy CTOPiH, IO € CYTHICTIO JABOCTOPOHHBOI PECTHUTYIIII.
Biarak cym niiimoB BHCHOBKY, IO BH3HAHHS TaKOTO JIOTOBOPY HEIINCHUM Mae
3IIMCHIOBATUCS HE 3 MOMEHTY MOT0 YKJIaJeHHS, a 3 MOMEHTY MOCTAHOBJICHHS PIIIICHHS,
TOOTO 3 NPUNHHEHHSM HOro [ii Ha MaWOyTHeE, 110 BIANOBIAA€ MPUHLHUITY MPAaBOBOI
BU3HAUEHOCTI Ta Oanancy iHTepeciB cTopiH [ 104].

KI'C BC rtakox 3a3Hauae, 110 H1 CyJ MEpIIOi 1HCTAHIlT, HI anesuiiHul cya He
HaJaIM HAJIeKHOT TPABOBOi OINIHKM JOBOJAaM IO3MBava MO0 3aCTOCOBHOCTI JI0
criipHUX npaBoBigHOCHH HOpM T1. 83 LK Ykpainu, 3okpema ct. 1212, Ha mijacTaBi SIKUX
OOIPYHTOBYBAJIUCb BUMOTU IMPO CTITHEHHSI (IMIOBEPHEHHS) KOINTIB, CIUIAYEHHX 3a
noroBopamu cyoopernu [104].

3 ypaxyBaHHSIM CHUCTeMHOTO TiaymadeHHst a03. 1 u. 1 ct. 216 tam. 1 4. 3 ct. 1212
K VYkpainu KI'C BC po6uTh Taki BACHOBKH:

—YMHHE  3aKOHOJIAaBCTBO  HE  mepeadadae  MOXKJIMBOCTI  3aCTOCYBaHHS
OJTHOCTOPOHHBOT peCTUTYIIIT B Mexkax cT. 216 11K Ykpainu;

—mnpaBwia cr. 216 1K YkpaiHu peryiooTh JIMIIE€ BUIAJKUH JBOCTOPOHHBOI
pecTutyiii, TOOTO CUTYyallli, KOJU KOXKHA 31 CTOPIH MOBEPTAE IHILIA BCE OTPUMAHE 3a
HEJIMCHUM IIPaBOUYUHOM;

—y BUIAJKaX, KOJHM JIMIIE OJIHa CTOPOHA BHKOHAJa CBOi 3000B’si3aHHS 3a
HEJIMCHUM TMPABOYMHOM, MEXaHI3M MOBEPHEHHS OTPUMAHOTO PETYIIOEThCS HOPMaMHU

1. 83 LK VYkpainu, mo BCTaHOBIIOE 3000B’sI3aHHA 3 TIOBEPHEHHS OE€3IT1JCTaBHO
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HaOyToro Maiina [104].

Takum ynHOM, MOXKHA 3pOOUTH BHUCHOBOK, IO (PAKTHUHE KOPUCTYBaHHS MaliHOM
3a JIOTOBOPOM OpEHJH, SIKMM 3roJoM BHM3HAETHCS HEMIMCHUM, CTBOPIOE 00’ €KTHBHI
NEPEIIKOAN JJIsi 3aCTOCYBaHHSI MOBHOI JIBOCTOPOHHBOI PECTUTYLII MIXK CTOpPOHAMH,
OCKUTPKM BHUKOHAHHS 3000B’s3aHb 3a TaKUM JIOTOBOPOM Ma€ CIOXUBYUN a0o
HEB1JIBOPOTHO 3BOPOTHMM XapakTep. B TakoMmy pa3i mpu BUKOHaHHI 3000B’Si3aHHS 3a
HENIMCHUM NMPAaBOYMHOM OJIHIEIO 13 CTOPIH, MOBAa WTHUME IMPO 3aCTOCYBAHHS MOJOXKEHb
1. 83 1K Vkpainu. Y 1pomMy BuHIIQJKy MOBa Hjae Npo oOJHOYAcHE (B3aEMHE)
3aCTOCYBaHHSI BUMOTH PO HEAINCHICTH 1 MpaBuiia Oe3miacTaBHoro 36araueHns. Came 3
TaKOi TOUKU 30PY PO3IVISAAE€THCS B3a€EMO3B 130K MIXK ITUMH MPAaBOBUMU KaTETOPIsIMHU.

Henilicni nmoroBopu yMOBHO KiacUPiKyeMO Ha Ti, OpU YKIQJACHHI SKUX
Cy0’€KTHBHA CTOpPOHA BIUIMBA€ HA XapakTep MPAaBOBUX HACIHIJKIB, TOB’SI3aHUX 13
HEJINUCHICTIO JIOTOBOPY, 1 Ti, MpHU SKUX II€¢ HE BIAOYBAEThCSA. 3arajioM HaCIIIKU
HIKYEMHOCTI JOTOBOPY Y (POpMI JBOCTOPOHHBOT PECTUTYII1I 3aCTOCOBYIOTHCS HE3AJIEKHO
Bl HaMmipy CTOpiH. Y BHIIQJIKy HEIIHCHOCTI JOTOBOPY, SKa MPHU3BOAUTH JI0
HEIMpaBOMIPHOI Tepenayl MaitHa, Oe3mifcTaBHe 30araueHHs HaOyBaya BiJOYBa€ThCS
3aBXIH, OCKUIbKM HAOyBaHHS K OPUIMYHUNA (DAKT HE 3aJeKUTh BiJ CyO’ €KTUBHOI
cTtopoHu npaBoBigHOCUH [8, c. 130]. Bunarok cranoButh ct. 228 1K VYkpainu, sika sik
HACJIIJIOK BCTAHOBIIIOE HEAINCHICTH JIOTOBOPY, YKJIaJACHOTO 3 METOH0, SIKa 3aB1JIOMO
CYIIepEYUTh IHTEpEecaM JIepKaBHu 1 CYCIUIBCTBA, 32 HaSBHOCTI Hamipy B 000X CTOpiH, y
pa3i BUKOHAHHS 3000B’si3aHHS 000OMa CTOPOHAMU — CTSATHEHHS B JIOXOH JEp’KaBU 3a
PIIIEHHSM Cy1y BChOTO OJIEp>KaHOTO HUMU 3a 3000B’s13aHHsM [ 185].

SIKmo cyn Bu3HAE JOTOBIP HEMIWCHUM Ta YKJIAJACHUM 3 METO, IO 3aBiJIOMO
CYIIepEeurTh IHTEpPECAM CYCIUIbCTBA 1 JEPKaBH, TO MPU HASIBHOCTI YMHUCIy B 000X CTOpIH
MPaBOBI HACIHIAKK HEIACHOCTI JOTOBOPY MAalOTh KOH(DICKAIIHHIA XapakTep 1 MPUHIIUI
JIBOCTOPOHHBOT PECTUTYIIlI HE 3aCTOCOBYETbCA 1O 3a3HAYEHUX IPABOBITHOCHUH. Takum
YUHOM, Y TIOTEpIiIOl CTOPOHU BiJICYTHE MPaBO BUMAaraHHS TIOBEPHEHHSI CBOIX MaiHOBHX
aKTHUBIB, a y Ha0yBa4ya — 000B’s130K, ITI0 BIJIIOBIIA€ ITbOMY ITPaBY.

Ha mnepummii momisii, BUHUKAE CYNEPEUYHICTh MDK TMOJOXKEHHSAIMU CT. 1212

LK Vkpainu, ne 3a3Ha4€HO, 110 HOPMU I1i€1 IJIAaBU 3aCTOCOBYIOTHCSI HE3aJIEKHO BiJl TOTO,
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4y cTae HaOyTTs a0o 30epexeHHs MaiiHa Oe3 JOCTaTHIX MiJACTaB pPe3yJabTaToM i
HaOyBauda, TOTEPIIJIOT0, 1HIOT 0OCOOM YW BHHHKJIO 4Yepe3 MOIIKOMKEHHs MaiHa. Taki
CYIIEPEUHOCT] B IIbOMY BHIIQJIKy BUPIIIYIOTHCS 32 YMOBHU 3aCTOCYBaHHS CHELIaJIbHUX
nosiokeHb CT. 228 LK YkpaiHu, a He 3arajpHUX IOJOXKEHb HI0J0 HE3aKOHHOI'O
30arayeHHs. B iHIIOMY BHMIajKy MPIOPUTETHE 3aCTOCYBaHHS HOPMH O€3MiJCTaBHOTO
30aradeHHs MPU3BEC 0 3JIOBKMBAaHHS CTOPOHAMH TPABOM 3aXUCTy Ta IO MOPYIICHHS
OCHOBHUX 3aCa/l 3aKOHOJIaBCTBA.

[Ipu HAsSIBHOCTI YMHUCIY B JIisIX JIMIIIE OJIHIEI CTOPOHM, BCE, III0 BOHA OTpUMasIa 3a
JIOTOBOPOM, MOBUHHO OyTH MOBEPHYTO 1HIIII CTOPOHI, a OTpUMaHa abo BiJILIKOJOBaHA
CyMa, BHM3HAu€Ha pINICHHSIM Cydy, BBaXXAa€TbCA JOXOJAOM jepxkaBu (4.3 cr. 228
LK VYkpaiaun) [185]. ¥V 11poMy BUIIQJKy TaKOXX 3aCTOCOBYIOTHCS CIIEIlialibHI MOJI0KEHHSI
10710 HACIIIKIB PO31pBaHHS IOTOBODY.

3 TOYKHM 30py 3aKOHOJABIlS, OTPMMaHE BHHHOIO CTOPOHOIO HE € HalyTuMm 0e3
JIOCTaTHBOI MPABOBOI MIJCTaBU 1 MiJJIsirae KoH(IcKallli Ha KOPUCTh AEpP>KaBH, TOMY
Hopmu 1. 83 11K Vkpainum He 3aCTOCOBYIOTHCS JO IIMX TMPABOBIMHOCHH. BaxinBO
3ayBXKUTH, 110 HACHIIKM KOH(]ICKalii MOIIMPIOIOTHCS JIMIIE HAa BUHHY CTOPOHY, a
OTpUMaHe HEr Oy/e MOBEpHYTE HEBHHHIN CTOPOHI 13 3aCTOCYBAaHHSM KOMIICHCAIIIT
(OAHOCTOPOHHSI PECTUTYIIIS).

B ycix Bumajgkax BUMOra mpo HaOyTTd MaifHa 0€3 JOCTaTHIX MiACTaB B3aEMOIE 3
BUMOT'OI0 3aCTOCYBAaHHSI HACJIIKIB HEAIMCHOCTI AOroBopy y (opmi BiamkoyBaHHA. ToOTO
y 1IbOMY BHUIIQJKy BHUHHUKAa€e O€3MiJCTaBHE 30arayeHHsl 1 3aCTOCOBYIOThCS CIIEIaJIbHI
TIOJIOKEHHSI IIIO/T0 HACIIIIKIB BU3HAHHSI TOTOBOPY (3000B’SI3aHHS) HEINCHUM.

Ha ocHOBI BHIIE€3a3HAYEHOTO MOXKHA 3pOOWTH BHUCHOBOK, IO TOPYIICHHS
JIOTOBIPHUX 3000B’s13aHb 3yMOBJIIO€ 3aCTOCYBaHHS MOJIOKEHb, K1 PETYIIOI0Th JI0TOBIPHI
IIPAaBOBIIHOCHUHHU, TOJI SK HOPMH 3aKOHOJIABCTBA IIPO HE3aKOHHE 30aradeHHs
periaMeHTyloTh HaOyTTsS MailHa HE MpPU BHUKOHAHHI CY0’€KTOM TIOCHOJapHOBAaHHS
3000B’s13aHHA, a Y 3B’SI3KY 13 3000B’s13aHHSIM (IIPAaBOYMHOM), TOOTO y TaKWUX BUIAJIKAX
BUKOHAHHS, SIK1 IIIJTKOM OYEBUIHO BUXOJSATH 32 MEK1 3MICTY JOTOBOPY.

CynmoBa mpakTHKa BHUXOIUTH 3 TOTO, IO JIOTOBIPHHM XapakTep MpPaBOBIIHOCHH

BUKIJIIOYA€ MOYKJIMBICTh 3aCTOCYBaHHS A0 HUX MojoxkeHb CT. 1212 1K VYkpainu. Tinbku
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micyisg TOro, SIK MiJACTaBa HaOyTTs MaiiHa BiAmana, a caMe: BiIOyJocs poO3ipBaHHS
JIOTOBOPY (BU3HAHHS IOTOBOPY HENIMCHUM, BCTAHOBJICHHS (haKTy HAJICKHOTO BUKOHAHHS
3000B’s13aHHs (Y pa3l CTATHEHHS rapaHTii BAKOHAHHS)) CTOPOHU TaKOTO JIOTOBOPY MarOTh
MIPABO B CY/IOBOMY MOPSAKY BUMaraty OBEpHEHHs O€3MiACTaBHO HAOyTOTO MaiiHa.

3a migcyMKaMu JOCTIIKEHHSI MOXKHA CTBEPJIXKYBaTH, 1110 3000B’sI3aHHS 32 CBOEIO
IOpUJIMYHOIO TIPUPOJIOI0 € TTPABOBIHOIICHHSIM 1 KOHCTATyBaTH, 10 caMe 3000B’s3aHHS
SIK TIPABOBIHOIIIEHHS HE MOXKe OyTH BU3HAHE HEIMCHUM Y TIPSIMOMY PO3YMIHHI.

HeniiicHICTh CTOCYETHCSI HE CaMOTO MPABOBIAHOIICHHS, a MPABOBOTO (DAKTY, SIKUM
CIyryBaB TIJACTABOIO [JII WOTO BUHUKHEHHS. Y  IUIOMIMHI TOCHMOJAPCHKUX
MPaBOBIJHOCUH TaKUMH TpaBOBUMHU (akTtamMmu €, 30Kpema, [oroBopu abo
aaminictparuBHi aktu. CaMme BoHU, Oyayuu AedeKTHUMH (YKIaJACHUMH 3 TOPYIICHHIM
BUMOT' 3aKOHY), MOXYTb OyTHM BH3HAHI HEIIWCHUMHU. 3 OISy Ha IOJOXKCHHS
LK VYkpainu, BU3HaHHS HEAIMCHUM JOTOBOPY a00 akTy TATHE 3a cO0O0I0 BTpaTy HUM
IOPUJIMYHOI CHJIM, a 3000B’sI3aHHS, 1[0 BUHUKJIO HA MOTO MiACTaBl, MPUIUHAETHCS a00
TpaHc(OpMyeThCA B 1HIIE, 30KpeMa y 3000B’s13aHHS 3 0311 ICTaBHOTO HA0YTTS MaiiHa.

VY BuUnNajaKy, KOJW JOTOBIP OPEHJIU BU3HAETHCS HEAIMCHUM, ajie MaltHO (haKTUIHO
BUKOPHCTOBYBAJIOCS] OPEHIapEM, 3aCTOCYBAHHS TTOBHOI JBOCTOPOHHBOT PECTUTYIIIT CTa€
HEMOXJIMBUM 4Yepe3 CIOKUBUMM Ta HE3BOPOTHUM XapaKTep BUKOHAHOTO 3000B’s3aHHS.
3a TakuX YMOB KOJIM JIMIIE OJHA CTOpOHA 3M1MCHUIA BHUKOHAHHS 3000B’s3aHHS
HAJISKHUM TIPABOBHM MEXaHI3MOM BpETYIIOBAHHS € 3aCTOCYBaHHS MOJIOKEHb III. 83

LK VYkpainu, 1110 peryntorTh NUTAHHS NOBEPHEHHs 0e3MiAcTaBHO HA0yTOTO MaiiHa.

BucHoBku 50 po3ainy 3

[TigBoasYM MiICYMKH PO3ALTY, HEOOX1THO 3a3HAYUTH, I10:

1. IIpu BHU3HAUEHHI CIIBBIJHOIIEHHS BUMOTH PO MOBEPHEHHS MaiiHa BHACIIJIOK
oro HaOyTTss 0€3 JOCTaTHIX MiACTaB 3 BUMOTaMH TIPO BIAIIKOMYBAHHS IIIKOJIA
HEOOX1JTHO BUXOJUTH 3 TOTO, IO HASBHICTh CHIIBHUX PUC MIX KOHAMKIIMHUMHU Ta
JETIKTHAMU 3000B’sI3aHHSAMH HE 3MEHIIIYE CaMOCTIHHOCTI KOXKHOTO 13 HHX. KoxHe 13

3000B’s13aHb Ma€ CBOi BJIACHI IM1/ICTABM BUHUKHEHHS, 10 BUKJIIOYA€ KOHKYPEHIIIO MIXK
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KOHIUKIIAHAMHA 1 IEJIKTHAMH BHAMOTraMmu. IlicTaBOO IEIIKTHOrO 3000B’SI3aHHA €
OPOTHUIPAaBHE iSHHSA, NpOTe HE Oylb-siKe, a JIMIIEe Te, SKE 3aBlae HeMmailHOBy alo
MaiHOBY IIKOMY, TOOTO 3HM)XY€ IIHHICTh MalHa (TOLIKO/KEHHSI YW 3HMIICHHS pedi)
cy0’ekTa TOCHomaproBaHHs. HaToMicTh mMiACTaBOI0 BUHHKHEHHS 3000B’s3aHb MIPHU
HaOyTTi MaliHa 0e3 JOCTaTHIX MiJICTaB € Oyab-sgKa Jis, ika He Mae i1 COO00 MPaBOBHUX
MIJICTaB 1 MpHU SIKiH BiOyBa€ThCsS MEPEMIIIEHHS MaifHa BijJ OJHIET CTOPOHU JIO 1HIIO],
HE3aJIe)KHO B1J] TOT0, YU Oy/ie 3roJloM Take MaiHO MOLIKOKEHE UM 3HUIIECHE.

2. IlpoBeaeHe AOCTIKEHHS TOKa3alo, IO Y BUMO31 MPO IMOBEPHEHHS MaiiHa
BHACJHIIOK Horo HaOyTTa 0e3 JOCTaTHIX MiJICTaB, Ha BIAMIHY BiJ] BUMOTaMHU IpO
BIJITKOJTYBaHHS IIIKOJH, IOPUAMYHOTO 3HAUYCHHsS HalyBae (hakT MaiHOBOI BUTOIU Ha
ooui Bianosigava. [Ipu yoMy Taka BUrofa mMae 3’ SIBISITHCS 332 PaXyHOK MOTEPILIOrO.

3. Kareropis BHMHM BiAIrpa€ BaXJIMBY pOJIb y PO3MEXKYBaHHI JENIKTHOI Ta
KOH/IMKIIIHHOI BIMOT, OJTHAK BOHA HE 3aBXKIH € 000B’SI3KOBOIO YMOBOIO ISl TIPUTATHEHHS
JI0 JIETKTHOI BIAMOBIAANBLHOCTI. B OKkpemMux Bumaakax, TakKUX SK 3allOISTHHS IIIKOIU
JDKEpEeJIoM TMiBUIIEHOI HeOe3neku abo 3aBOaHHs IIKOAM MPAIiBHUKOM CyO’€KTa
rOCIIOJIAPIOBAHHS, 3aKOHOJABCTBO JIOMYCKA€ BIAMOBIIAIBHICTh 1 3a BIJICYTHOCTI BUHHU.
BonHouac y Mexax rocrnofiapChKuX MpaBOBITHOCUH aKIIEHT 3MIIIY€ThCS 3 aHAJ3y BUHU SIK
Takoi Ha OI[HKY TOBEIIHKM Cy0’€KTa I0A0 HAJEKHOTO BHUKOHAHHS 3000B’sI3aHb 1
3ano0IraHHsl HEraTUBHUM HAaciiJKaM. 3a3HaueHe BIAMNOBIIA€ JIOTII (DYyHKI[IOHYBaHHS
TOCTIIOAAPCHKOI JISUTLHOCTI, IO TPYHTYETHCS HA MPUHIIMIIAX MMPEBEHTUBHOCTI, HAJIEKHOTO
IUIaHyBaHHA 1 3a0e3ledeHHs] CTaOUIbHOCTI MAaiHOBOIO O00Iry, a TakoX CIpHsE
eeKTUBHOMY 3aXHCTY IIPaB 1 3aKOHHUX 1HTEPECIB YYACHUKIB TOCIIOIAPCHKOTO 00OPOTY.

4.3 ypaxyBaHHSM KOMIUIEKCHOTO aHaIi3y HAyKOBHX IIAXOIIB, BaApTO 3BEPHYTH
yBary Ha TMPOIMO3UIII0 IIOA0 BHUKIIOUECHHS 13 TE€pPEeNiKy IiJCTaB BUHUKHEHHS
rOCHoJapCchbkuX 3000B’s13aHb TaKOI, K «3alOAISTHHS HIKOAU CcyO’ekTy abo cy0’eKToM
rOCIO/IAPIOBAHHS», TIOJOKEHHS sIKOi peaii3zoBaHi ckacyBaHHAM 'K Vkpainu. Ha namry
AYMKY, Taka TIO3MIliSl HE OTPUMY€E HAJEKHOTO MIATBEPIKEHHS B TEOPETUYHOMY Ta
MpaKkTUYHOMY acrmekrax. HatoMicTh OOIpyHTOBaHMUM 1 JOIUIBHUM € HOpPMaTHBHE
3akpimieHHs y cT. 2 3Y «IIpo 0coOaMBOCTI peryatoBaHHs AISUIBHOCTI IOPUIMYHUX OC10

OKpPEeMHUX OpTaHi3alllifHO-TIpaBOBUX (QopM y mepexigHuii mepiog Ta 00 eaHaHb
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IOPUAMYHUX OCI0» BHUYEPIHOTO TMEPeNiKy MiJACTaB BHUHUKHEHHS TOCIOAAPCHKUX
3000B’513aHb, 7O SKOTO MAalOTh BXOAMTU K HAOYTTS MaifHa Oe3 JOCTaTHBOI MPaBOBOI
MIJICTaBH, TaK 1 3alOAisHHS MIKOAW CyO’€KTOM abo IIo/0 Cy0’€KTa TocCIoJaprOBaHHS.
Takuit miaxig BigoOpaskae 3arajibHy JOTIKY 3A1MCHEHHS TOCHOAAPCHKOI MisNTBHOCTI,
3aKPITLIIIOI0YH 0a30B1 MOJIOXKEHHS 11010 (POPMYBaHHSI TOCIIOAAPCHKUX 3000B’3aHb.

5. AHani3 CHiBBIIHOLIEHHS BHUMOTHM IPO TMOBEPHEHHS MailHa BHACIIJIOK MHOrO
HaOyTTs Oe3 JOCTaTHIX MiACTaB 3 BUMOTaMHu MpO BUTpeOyBaHHsS MailHa BIACHUKOM 13
YyKOIO0 HE3aKOHHOTO BOJIOJIIHHS JTO3BOJISIE 3pOOMTH BUCHOBOK, IO BHU3HAYEHUU
3aKOHOAABIIEM CyOCHAIapHUHM XapaKTep KOHAUKINI € YHIBEpCAIbHUM KPUTEPIEM, KU
BIJpi3HSE HOTO BiJA 1HIIUX croco0iB 3axucTy mpaB. Cy0’€KT rocrnojaproBaHHS MOXKE
3actocoByBaty 4.3 cT. 1212 11K Vkpainu, Konu BiH SIK TUTYJbHUW BIIACHUK BTpaydae
37IaTHICTh 3aXUCTUTH CBOE MPABO 1HIIMMHU CHEI[iaTbHUMU CIIOCOOAMHU 3aXUCTY.

6. [IpoananizoBano 3akononaBui 3miHu LK Ykpainu, 1m0 cTocyroTbcsi MOCHIICHHS
3aXUCTy JOOpOCOBICHOrO HaOyBaya. 3a pe3yiabraTaMd BCTAaHOBJICHO, IO KpHUTEpiil
JIOOPOCOBICHOCTI Cy0’€KTa TOCMOMAPIOBaHHS K Ha0yBaya MaiiHa Ma€ pi3HE 3HAYCHHS B
MexaHi3Max BIHAMKAIii Ta KoHAWKIi. [lpu BiHgukarii m00pocOBICHICTH HaOyBada €
BU3HAYAJILHIM YMHHUKOM JIJISI BUPIIIICHHS TMTAHHS PO MOXKJIMBICTH BUTpEOyBaHHS MaitHa
3 YYyXOro HE3aKOHHOTO BOJIOAIHHA 3a JIOTIOMOIOK JaHoi BuMord. Hartomicte y
KOHJUKIIIMHUX 3000B’sI3aHHIX TOOPOCOBICHICTH HAOyBa4a HE BILTMBAE HA CaMy MOXKIIMBICTh
TIOBEPHEHHsI OE3MiJICTABHO HAOyTOro MaiHa MUIIXOM TpEI SIBICHHS BiJIOBIIHOI BUMOTH.
[IpaBoBe 3HaueHHs B IILOMY AaCIEKTI Ma€ MOMEHT, KOJM 0c00a, 10 ojepxajia MaifHo,
Ji3Hanacsi abo MOBMHHA Oyia AI3HAaTUCA MPO BIACYTHICTH MPAaBOBUX IMIJACTaB JIST MOTO
HaOyTTs1. Came 3 IbOTO MOMEHTY BUHUKA€E 000B 30K 111010 IOBEPHEHHS MaifHA.

7. ChopMyap0BaHO BUCHOBOK, 1110 KPUTEPIH OTMIATHOCTI HE € YHIBEPCAIbLHUM a00
BU3HAYAJIbHUM JUIS PO3MEXKYBaHHS BIHAWUKAIMHUX 1 KOHAMKIIMHUX BHUMOTL. DakT
HAsIBHOCTI OIJIATHOTO MPABOYMHY HE BHKJIFOYAE 3aCTOCYBAaHHS KOHJUKIIII, SIKIIIO MAaWHO
Ha0yTe I03a MEXaMH TaKoro JOroBipHOro 3000B’s3aHHs. Cama JMIlI€ HasBHICTH
BIIIJIATHOCTI HE CBIMYUTH TMPO JOOpocoBIiCHICT, HalyBawa. Jlms cy0’ekrtiB
rOCroJaploBaHHs 1€ Ma€ MPaKTHUYHE 3HAUYCHHS, OCKUIBKU TOCHOJapChKa MISUIHHICTH B

OUIBLIOCTI CBOTH Nepeadadae omyiaTHe HAOyTTs MaliHa.
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8. IlpoBeneHe AOCHIIKEHHSI Ta CyIOBa MpaKTUKa MOKa3aji, L0 MOPYIICHHS
TOCIIOJIaPCHKOT0-TOTOBIPHUX 3000B’s13aHb 3YMOBIIIOE€ 3aCTOCYBAaHHS MOJIOXKEHbB, SIKi
PEryJIIoTh JOTOBIPHI MPABOBIAHOCUHU, TOJ1 K HOPMHU 3aKOHOJABCTBA MPO HE3aKOHHE
30arayeHHs periaMeHTyIOTh HaOyTTs MaiiHa He NpU BUKOHAHHI 3000B’sI3aHHA, a y
3B’SI3KYy 13 3000B’sI3aHHAM, TOOTO Yy TaKWUX BUIAJKaX BUKOHAHHS, SIK1 ITUIKOM OYEBHUIHO
BUXOJIATH 3a MEXK1 3MICTY JIOTOBODY.

9. BcraHoBneHo, 110 HOpMU Ipo HaOyTTS MaifHa 0e3 JOCTaTHIX MiJICTaB MOXKYThb
3aCTOCOBYBATHUCS CyO’€KTaMU TOCIOJApIOBAaHHS SK JIOMOMIXKHI JI0 PECTUTYIIMHUX
BUMOT 32 BUKOHAHHS HEA1MCHOTO JO0roBopy. B 11bOMy BHIIa/IKy BOHU CTOCYIOTHCS JIMIIIE
BUMOI, IO BHUIUIMBAIOTH 13 HEIIACHOCTI JOTOBOPY, TOBEPHEHHS BHKOHAHOTO 3a
JIOTOBOPOM, TOOTO BHUMOI MpO BIAIIKOAYBaHHS. BaxiMBo BpaxyBaTd, IO TEpMIH
«JIOTIOMDKHE»  JOIIBHO  3aMIHUTH  TEPMIHOM  «JOJIaTKOBE», OCKUIBKH  ITiJI
H1AMOPSAIKOBAHUM 3aCTOCYBaHHSAM PO3YyMIIOTh 3aCTOCYBaHHS CIELIATIBHUX HOPM IpaBa
JIO BUIIAJIKIB, HA SIK1 HE MOIIMPIOIOTHCS 3arajibH1 MOJI0KEHHS.

10 3060B’s13aHHS SIK P13HOBU] IIPABOBITHOCHH HE MOKe OyTH BU3HAHE HEJIUCHUM y
NpSIMOMY 3HAU€HH1 LIOrO MOHATTA. FOpuanyHa KaTeropisi «HEeIIMCHICT» 3aCTOCOBYETHCS
HE JI0 camoro 3000B’si3aHHS, a JO MPaBOBOTO (aKTy, SKUM € HOro MmacTaBow. Y
TOCIOAAPCHKO-TPABOBIN TUIOMIMHI TaKUMH (DaKTaMu €, 30KpeMa, MPaBOYMHU (IOTOBOPH)
a00 aKkTH, 5IKi, 32 YMOBH MOPYIICHHS! BCTAHOBJICHUX BUMOT 3aKOHOJIABCTBA, MOXYTh OYTH
BU3HAHI HeAlMcHUMU. BinmoBimHO, HEMIWCHICTH TIJACTaBU 3YMOBIIOE TMPUITMHEHHS
3000B’s13aHHsI 00 Horo TpaHcopMallilo B 1HIIE, 30KpeMa y 3000B’s13aHHS 3 TOBEPHEHHS
Oes3mifcTaBHO HAOyTOro MaifHa, 1m0 Y3rojkyerbess 3 mnonoxeHHsmu LK Vkpainu Ta
JIOTIKOIO TIPABOBOTO PETYIIOBAHHS MafHOBUX BITHOCHH Y c(pepl rocroiaproBaHHs.

11. YV noroBopax oOpeHAH/CyOOpPEHAM HEMOXIMBO 3aCTOCOBYBAaTH JBOCTOPOHHIO
pecturyito, nependadeny ct. 216 LIK Ykpainu, ockiibky HajjaHe B KOPUCTYBAHHS MaitHO
CHOXKHUBAETbCS a00 BUKOPUCTOBYETHCS Y CHOCIO, 1110 HE JOMYCKa€e MOBEPHEHHS B HATypi.
HatomicTh y cuTyaliisix, KOJIu BUKOHAHHSI 3000B’SI3aHHS MaJIO MICIIE JIMIIE 3 OOKY OJHIET
CTOPOHH, THTaHHS TIOBEPHEHHS OJIEPKAHOTO BPETYIbOBYETHCS 3a IMMpaBWiIaMu I 83
K Ykpainu npo 3000B’s13aHHS 3 TOBEPHEHHS MaifHa, HA0yTOro 6€3 JI0CTaTHhOI MPaBOBOT

MiICTaBH, 110 3a0e3Meuye BIHOBICHHS OPYIIEHOTO MATHOBOTO OAJIaHCY Mi>K CTOPOHAMH.
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BUCHOBKHA

VY nucepTarlii mpoBeneHO KOMIUIEKCHE AOCTIIKEeHHS HaOyTTs MailHa cy0’eKToM
rocrofaproBaHHsi 0e3 JOCTarHIX MiACTaB 13 3aCTOCYBAaHHSM CyYaCHHX METO/IB
HAyKOBOTO JOCTIIKEHHS, 3yMOBJIEHE BEIEHHSM TOCIONAPCHKOI MISIBHOCTI B peaisix
BOEHHOTO CTaHy Ta 3aKOHOAaBYMX 3MiH. [IpoBefeHe MOCTIKEeHHS 3T1IHO MOCTABICHUX
3aB/IaHb JI03BOJIWIO C(OOPMYIIIOBATH HACTYITHI BUCHOBKH B MEXKax:

— XapaxkmepucmuKy OCHOBHUX ICMOPUYHUX emanié po3eumky Kkameaopii nabymms
Maivna 6e3 docmamuix niocmas:

1. 3060B’a3aHHs 3 HAOyTTsA MaiiHa 0€3 JHOCTaTHIX MPAaBOBUX MiJCTaB CTAHOBIATH
IpaBoBy (OpMy BTUICHHS 3arajbHOrO MPHUHIMITY HENPHUITYCTUMOCTI HEMPaBOMIPHOTO
30arayeHHs. 3akpilljieHa B IMPaBOBIM CBIJIOMOCTI 1Jiesl MPO HEAOMYCTUMICTh HAOYyTTS
MaiiHa 0e3 HaJIeKHOTO IOPUIMYHOTO OOIPYHTYBaHHS TpaHchopMmyBajacs y CTIMKUI
CyOIHCTUTYT TMpaBa, II0 BHUKOHYE (YHKIIIO BIJHOBJICHHS TMOPYIIEHOI MaWHOBOI
pIBHOBAaru Mk y4aCHUKaMH IOCIIOIAPCHKUX BITHOCHH.

2.Y mporeci MOCTIPKCHHS PO3BUTKY 3000B’Si3aHb, IMOB’S3aHUX 13 HAOYTTAM
MaiiHa, y MeXaxX TOCIIJKEHHs aKIeHT Oys0 3po0JeHO Ha XapaKTEPUCTHUIIl KITFOYOBHX
ICTOPUYHUX €TalliB, II0 3yMOBWJIM CTAHOBJICHHA Ta EBOJIOLII0 3acajJ IPaBOBOTO
pEeryiioBaHHs BIJNOBIAHUX 3000B’A3aHb, BHU3HAUMBIINM HANpSIMH iX MOJAIBIIOTO
PO3BUTKY B CUCTEMI MPUBATHOTO MpaBa YKpaiHU:

Iepmmii eram (mepion JIaBHHOPHMMCBHKOI Jep:KaBH) XapaKTEpPU3yeThCS
3apOJIKEHHSIM 3000B’s13aHb, MOB’SI3aHUX 13 HAOYTTAM MailHa 0e3 HaJIeKHO1 MPaBOBOT
M1JCTaBU, 3aCHOBAHMX HA 1/1e1 HEIOMTyCTUMOCT] HE3aKOHHOTO 30aradeHHs. Y 1iei mepio
BIIOYBA€TbCS CTAHOBJICHHS MEXaHI3MIB 3aXUCTy TaKMX 3000B’s3aHb 3a JIOTIOMOTOIO
KOHJUKIIIHOTO TI030BY, BU3HAYEHHS I1JICTaB, YMOB MOro MOJaHHSA Ta Kiacuikarlis
yoro BuIIB. PUMIsSHM He 3HAIM OKPEMOro TOPrOBOTO IpaBa, IO IOSCHIOETHCS
crieniu(iKoI0 MPETOPCHKOI IOPUCIUKIIIT Ta JUHAMIYHUM XapaKTepoM jus gentium (mpaBa
HapofiB). Ha OCHOBI KJIaCHYHUX PUMCHKHX TOJIOKEHb MPO KOHAMKIIO POOISITHCS
JOKTPUHAIBHI CHpOOM TOJANBIIOr0 PO3BUTKY Ii€l KoHmemmii. J[ns 1poro eramy
XapakTepHE HMIUPOKE PO3yMiHHS 3000B’s13aHb, OB’ SI3aHUX 13 O€3I11ICTABHUM HAOYyTTAM

MaiiHa, a TaKOX AaKTHBHI CHOPOOW IOPUAMYHOI Teopii Ta MPaAKTUKH BIAMEXKYBaTH
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KOHJIUKITIHI 3000B’sI3aHHS B1JI IHIIUX CYMDKHUX TPABOBUX SIBHUIIL.

Hpyruit etan (mepioq paasHChKOI BIaau B YKpaiHi) BJ3HAYA€THCS MPUTHIYCHHIM
cripo® pO3BUTKY Ta Koaudikaiii TroCHnoJapChKoro 3akoHOJaBcTBA. B gaHoMmy
ICTOPUYHOMY TMEpIOJl JIOMIHY€ UMBUIICTUYHMNA MIAX1J 1O PEryIioBaHHS BiJIHOCUH
BJIACHOCTI, Ha TJI BIJCYTHOCTI TPHUBATHOI BJIACHOCTI B CHCTEMI TOCIIOJapIOBaHHS.
ComianicTiyHa CHPSMOBAHICTh TOJITUKM 3YMOBHWJIA 3aKpIIJICHHS TMOJOXKEHb MO0
HaOyTTs MaiiHa 0e3 JOCTaTHIX MiACTaB SIK YMOBY /Jisi BUHUKHEHHsS 3000B’si3aHb Yy
[HuBinsHOMY KOoziekci YPCP 1922 poky.

Po3BUTOK TrocmomapchbKoro mnpaBa YacTKOBO BIIHOBUBCA Onu3bko 1955 poky,
OJTHAK MOHOIIOJIbHE CTAHOBHUIIE LMBUIBHOTO IMpaBa 3ajUIIANOCS BU3HAYAJIBHUM, IO
npuszseno g0 npuitHaTTs K YPCP y 1963 poui. Ha ubomy erami chopmyBanucs aBi
OCHOBHI (OpMH BHUKOHAaHHS TakKuxX 3000B’s3aHb. IIOBEpHEHHS MaiiHa a0o
BIJILIKOTYBaHHS HOro BapTocTi. BomHouac rocnogapchbke mMpaBo HE BKIIHOYAJIO 3a3HAYECH1
3000B’s13aHHA /10 CBOTO MpPEAMETa PEryjlioBaHHA, 10 OyJ0 3YMOBIEHO JEpP>KaBHOIO
MOHOIIOJIEI0 HA BUPOOHUY1 PECYPCH.

Tpetiii, cydacHMil 3aKOHOJABUMI eTam B YKpaiHl pO3MOYABCS 3 MNPUUHATTAM
'K Ykpainu y 2003 pori. [TosiBa kofekcy cTana pe3yJabTaToM JEpPKABHOTO PO3BHUTKY Ta
3MIHM TOJMITUYHOI cutyamii, y 1990-x pokax, mo i CTBOPMUJIO YMOBHU JJisi PUHKOBUX
TpaHcdopmarlliii y KpaiHi, sKI 3HAYHO BIUIMHYJIM Ha (OPMYBaHHS TOCHOJAPCHKOTO
npasa. Jlauuii nepiof BiA3HAYAETHCSI OCTATOYHUM CTAHOBJIEHHSM T'OCHOAAPChKOTO MpaBa
K CaMOCTIMHOI, KOAM(IKOBAHOI Ta BIAOKPEMJIEHOI Tayly3i MPAaBOBOTO PETYIIOBAHHS.
CyuacHuii eTan copMyBaB roCIoiapchbke 3000B’A3aHHs, MTOB’A3aHe 3 HAOYTTSAM MaiiHa
Cy0’€KTOM TOCIOAapIOBaHHS 0€3 JOCTaTHbOI MPABOBOI IMiJICTaBH, IO OTPUMAIIO
3akpimieHHs y ct. 174 I'K Ykpainu.

€BpoiHTerpaliiiHi mpoIrecu, 10 3yMOBWIM NPUHHATTS 3akoHy Ykpaiau «[Ipo
OCOOJIMBOCTI PEryJIIOBaHHS ISUIBHOCTI IOPUAMYHHMX OCIO OKpeMHX OpraHizaiiiHo-
npaBoBuX (HOpM y MepexigHuil mepioq Ta 00’ enHanb opuandHux ocid» Bia 09.01.2025,
axuit ckacoBye ['K Ykpainu, B Tomy uncii ckacoBye cT. 174 I'K Vkpainu, 1o BuzHavaa
HaOyTTd MaifHa cy0’€KTOM TOoCHojapioBaHHs 0e€3 JIOCTAaTHIX MiJICTaB SK MiJCTaBy JJIs

BUHUKHEHHS TOCIIOIApCHKOT0 3000B’13aHHS, € HACTIAKOM IIparHeHb YKpaiHa 341HCHUTH
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BOXJIMBUA KPOK Ha NUIAXYy 30JMKEHHS 3 MPaBOBUM Ta EKOHOMIYHHUM IPOCTOPOM
E€poneiicekoro Coros.

BianoBigHO, mMpaBoBe  PETydIOBaHHS  3a3HAUYCHUX  BIJIHOCHMH  CYO’ €KTIB
rOCIIOJIapIOBaHHS, 31HCHIOETHCA 3T1AHO 3 nonokeHHssMu [aBu 83 LUK Vipainu.

— 00CNIONCEHHS NOHAMMS 20CN00APCHKO20 30008 A3aHHS 5K CKAA0080i HAOymmsi
Maiina 6e3 00Cmamuix niocmas:

3. B pesynbrari mpoBeAeHOTO JOCIHIKEHHSI BCTAHOBJICHO, 110 3000B’sI3aHHS, SKE
BUHHUKAE Yy 3B’3Ky 3 HAOyTTSIM Cy0’€KTOM TOCIOJIaplOBaHHS MaiiHa 0e3 JO0CTaTHIX
IPaBOBUX IIIJICTAaB, € HEJAOTOBIPHUM IPABOBIAHOIICHHSM, K€ BHU3HA4Ya€ IOBEIIHKY
(000B’s13kM) cy0’€KTIB TaKOTO 3000B’s3aHHS Ta (OPMYE OCHOBHHUIA 3MICT IIi€1 MMPABOBOI
Kareropii, OCKUJIbKM CIPSMOBAHE Ha 31MCHEHHS AaKTHUBHUX il Il BIJHOBJICHHS
IIOPYLIEHOI0 MAaWHOBOTO CTaHY.

BcraHoBieHo, 10 MOMpyu BU3HAYEHHS MAifHOBO-TOCTIOAAPCHKHUX 3000B’S3aHb K
PI3HOBHJlY IIMBUIbHO-NIPABOBHMX, iX BUKOHAHHS TNiepen0adyae BUYMHEHHS CYO €KTOM
rOCIOJapIOBaHHs TOCHOAAPCHKOL [Iii, 10 YHEMOXKJIMBJIIOE TOBHE OTOTOXKHEHHS TaKHUX
3000B’s13aHb 13 KJIACHYHMMH IHMBUIBHO-TIPABOBUMHU. Y 3B’S3KYy 3 LIUM aKTYaJdbHHUM €
MUTAHHS HOPMATMBHOTO 3aKpIMUICHHS 3a3HAYeHMX 3000B’s3aHb. 3Ba)KalOuud Ha
ckacyBaHHsi maBu 19 T'K Vkpainu Ta Ha iCHyIO4l BIAMIHHOCTI MIDXK LMBUIBHUMH M
rOCIOJAPCHKUMHU  3000B’SI3aHHSAMM, 3a pe3yJbTaTaMu JOCHIKEHHS OOIpPYHTOBAaHO
MIPOTIO3HUIIII0 BKJIFOUEHHS YaCTUHU ToJIokeHb crarert 175 1 176 T'K Ykpainu no 3akony
VYkpainu «lIpo 0coOGIMBOCTI peryatoBaHHs MISJIBHOCTI IOPUAMYHHX OCI0O OKpEeMHX
oprasizaiiifHo-paBoBUX (OpM y MepexiTHUi mepion Ta 00’ eqHaAHb IOPUIAUIHUX 0CIO».

— GU3HAYEHHSI CMPYKMYPHOI Xapakmepucmuku 30008 ’53aHb 3 0e3ni0cmasHo20
30aeauenHs:

4. ChopMOBaHO BIIACHUM MIJIXiA O CTPYKTYPHOI XapaKTEPUCTUKHU 3000B’s3aHb,
10 BUHUKAIOTH y 3B 53Ky 3 O€3MiJCTaBHUM 30aradeHHsIM, BUZHAUUBIIH 110 TPYITy HOPM
AK CYOIHCTHUTYT, SKMW € YaCTMHOIO IHCTUTYTY HEIOTOBIPHUX 3000B’s3aHb. BinmosinHi
Hopmu (hopmyrots 1. 83 1K VYkpainu Ta 3a J0MOMOTOI0 MIXKIaly3eBOrO PiBHS 3B’SI3KY
3aCTOCOBYIOTBCSI JIJII BPETYJIIOBAaHHS MPABOBIJHOCHH TOB’SI3aHUX 13 HAOYTTAM MaiiHa

Cy0’€KTOM TOCTIOAAPIOBaHHS YU 332 MOTO PaxyHOK 0€3 JOCTaTHIX MpaBOBUX MiACTaB. Y
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CBOIO uepry BcTaHoBieHo, o ['K Ykpainu (y penaxiiii, YnHHINA 10 HOTO CKaCyBaHHS) HE
nependayaB CHUCTEMHO BHOKPEMIIGHHX HOPM, sIKI OM YTBOPIOBaIM I1HCTUTYT abo
CyOIHCTUTYT Oe€3MmifCTaBHOTrO 30aradyeHHs SK CKJIaJOBYy YacCTHHY 1HCTUTYTY
HEJOTOBIPHUX 3000B’sI3aHb.

5.¥Y JocnipKeHHI MpOaHaT30BaHO KIIFOUOB1 €JIEMEHTU CYOIHCTUTYTY HaOyTTs
MaiiHa 6€3 JOCTaTHIX MPaBOBUX MiJcTaB. BcTaHOBIEHO, 1110 3MICTOBI €IEMEHTH HAOYTTS
MaiiHa Cy0’€KTOM TOCHOJapioBaHHs Oe3 JOCTAaTHIX IMiJCTaB HE OTPUMAIM UITKOTO
BU3HAYCHHS H1 B Haylll, HI Y YMHHHOMY 3aKOHOJaBCTBi. OCHOBHaA yBara 3e01JIbIIOTO0
NPUAUIAETHCS aHaMi3y 3MICTy 3000B’s3aHb, 1[0 BUHUKAIOTH y 3B 3Ky 3 HE3aKOHHUM
30araueHHSIM. 3MICTOBHI €JIEMEHTH HaOyTTs MaifHa Oe3 JOCTaTHIX TIJCTaB,
NPE/ICTABIICHI CHUCTEMOIO MPABOBUX HOPM, SIKI PEryllOIOTh OJHOPIIHI BIJHOCHHHU.
3okpema, 1. 83 11K Ykpainu «HaOytts1, 30epexeHHss MaiiHa 0e3 JOCTaTHBOI MPaBOBO1
MIJCTaBW» BKIIIOYAE YOTHPHU CTaTTi, SIKI MepedyBalOTh y B3a€MO3B’SI3KY Ta (OPMYIOTh
OpraHiyHy CYyKynHICTh. JlaHI HOpPMH pETyJIOIOTh NPABOBIAHOCHMHH, TIOB’sI3aHl 3
HaOyTTsIM MaifiHa Cy0’ €KTOM TOCTIOAApIOBaHHS 0€3 HAJEKHHX IiJICTaB.

— OKpeClieHHsl CMaHy HAayKoeoi po3poOKu ma pes3epeie OJisi 800CKOHANEHHS.
Habymms MatiHa cyd €Kmom 20Cno0apro8anHs 6e3 00CmamHix niocmas:

6. Y Mexax NpoBeJEHOro JOCTIIKEHHSI OKPECJICHO aKTyaJIbHUI CTaH HayKOBOTO
OTpaIltOBaHHs 3000B’s13aHb, 1110 BUHUKAIOTh 13 HA0YTTsA MaiiHa 0€3 JOCTaTHIX MPaBOBUX
MIJCTaB, a TaKoXK BHUSBICHO HAsABHI pE3epBH Ui YAOCKOHAJICHHS TMPaBOBOTO
peryiioBaHHs 1I1i€i  KaTeropli. BuUIUIEHO MNEepCNEeKTUBHI HaNpsMU BJIOCKOHAJICHHS
IPABOBOTO PETYIIOBaHHS HAOyTTs MailHa Cy0’€KTOM TOCHONaproBaHHS Oe3 JTOCTaTHIX
MPaBOBUX IIJICTaB, CEpell SKUX: — KPUTUYHHUM aHaji3 ICHYIOYMX HAyKOBUX ITIXOMIB 1
JOKTPUHAJIBLHUX TO3UIIN 1100 MPUPOAM Ta 3MICTy Oe3mifcTaBHOro HaOyTTs MaiiHa y
cdepi TocoaaprOBaHHs; — BUBYCHHS TOPIBHSUIBHO-ITPABOBOTO JIOCBIMY 1HIIUX JEPkKaB Y
chepl periamMeHTailli HEIOTOBIpHUX 3000B’s3aHb, TIOB’S3aHUX 13  O€3MiICTaBHUM
30araueHHsM; — (OpPMYJIIOBaHHS BJIACHUX TO3MLIA IOJO0 MPUPOAM HAOYTTs MaiiHa
Cy0’€KTOM TOCHOJ[apIOBaHHsI 0€3 JIOCTATHIX MIJCTaB; — pO3MNA] 3a3HAYCHUX 3000B’SI3aHb
yepe3 MDKTrally3eBUM PIBEHB 3B’SI3KY; — PO3POOJICHHS MPOIO3UIIIN MO0 YIOCKOHAJICHHS

YHHHOTO 3aKOHOJIABCTBAa YKpaiHM B YaCTWHI HOPMATHBHOTO 3aKPIMJICHHS 3000B’s3aHb 13
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HaOyTTS Cy0’€KTOM TOCIOZAPIOBAHHS MaliHa O3 JTO0CTaTHIX MPABOBUX ITiJICTAB.

— ananizy amicmy 30008 ’sa3anb npu HAOYMMI MatiHa cyb €KMom 20Cno0apro8aHHs
be3 Odocmamuix nidcmas i3 Ypaxy8awHHAM — €8POIHMepayiuHux npoyecie ma
Gopmynt08aHHAM NPONO3UYit YOOCKOHALEHHS IX NPABOBO20 Pe2YIt08AHHA!

7.Y xomi JOCHIKEHHS OOIPYHTOBAHO, IO CYO’€KTH TOCIIOJIapIOBaHHI,
3MIACHIOIOYM CBOIO  JISJIBHICTh, BCTYNAKOTh Yy IPABOBIIHOCHHM, SIKI MarOTh
rOCIIOJIaPCHKO-MIPABOBY MPHUPOIY, BHACIIJOK YOr0 BHUHHUKAIOTh, 3MIHIOIOTHCS Ta
MPUTIAHSIIOTECS  BIAMOBIAHI 3000B’si3aHHs. Taki 3000B’si3aHHS € HEBIJI €MHOIO
CKJIaJIOBOI0 TOCHOAAPCHKOTO 000pOTY Ta MPOAOBKYIOTH (OpMyBaTHCS Yy Mpoleci
peamizailii rocnoJapCchKuX 3B’sI3KIB. Y 3B’SI3Ky 13 IIMM OOTPYHTOBAaHO HEOOX1IHICThH
BHECEHHS 3MIH JI0 YMHHOTO 3aKOHOJABCTBA 3 METOK HAaJCKHOTO BiJOOpa)KEHHS B
HOPMAaTHUBHUX aKTaX MPHUPOMH 1 crielu(iKi TAKUX TMPABOBIAHOCHH. 30KpeMa, TOIITEHUM
BOauaeTbcs JonoBHEHHS CT.2 3Y «IIpo 0coOAMBOCTI peryatoBaHHS TiSTIHOCTI
IOPUIMYHUX OCIO OKpEeMHUX OpraHizaliiiHo-paBoBUX (OpM y HepexiHui Mepiof Ta
00’€THaHp FOPUINYHUX 0CI0» TOJOXKCHHSIMH, III0 HOPMATHUBHO 3aKPIIUIIOIOTH ITiAXOIN
JI0 BUHUKHEHHSI TOCHOJAPCHKUX 3000B’si3aHb, BKIJIIOUAIOYM BUIAIKU HAaOyTTsS MaiiHa
OJTHUM Cy0’€KTOM TOCIOAAPIOBAHHS (YIaCHHUKOM TOCTIOAAPCHKUX BIIHOCHH) 32 PaXyHOK
1HIIOTO 0€3 JOCTaTHIX MPaBOBUX MiJCTaB. 3alIPOIIOHOBAHI 3MIHU CIYTYIOTh HIATPYHTIM
JUISl HAJIE)KHOTO BPaxyBaHHsI OCOOJIMBOCTEM rOCMONapChKUX 3000B’S13aHb Ta CHPUSIOTH
(GbOopMyBaHHIO TIOCIIIOBHOI JIOT1KO-TIPABOBOI KOHCTPYKITIi, Y3rOKEHOI 31 3MICTOM CT. 2
3V «IIpo 0cOoOJHUBOCTI PErylrOBaHHS MJISJIBHOCTI IOPUIWYHUX OCI0 OKpeMHX
oprasizaiiifHo-paBoBUX (OpM y MepexiTHUi repion Ta 00’ eqHaHb IOPUANIHUX OCIO».

8. JlocmimkeHo, 10 3000B’s3aHHs, MOB’s3aHI 3 HAOYyTTSAM MailHa cy0’ €KkToM
rocrnojiaproBaHHs 0e3 JOCTaTHIX IiJCTaB, BKJIIOYAIOTh TaKl €JIEMEHTHU: CYO €KTHHM
CKJIaJ, 00’ €KT, CyO’ €KTHBHE MTPaBO MOTEPHLIOI CTOPOHU HA MMOBEPHEHHS MaiiHa a00 HOro
BapTOCTI Ta BIANOBIAHUI IOPUIUYHUN OOOB'SI30K OOpKHUKA 3AIMCHUTH MMOBEPHEHHS.
BuznaueHno, 1o 11 3000B’43aHHSI MalOTh JIBOCTOPOHHIM XapakTep, 3 B3a€EMO3aJICKHICTIO
mpaB Ta 000B’S3KIB CTOPiH, MATHOBHUM 3MICTOM 1 MOTPEOYIOTh HASIBHOCTI (pakTy HAOyTTS
4K 30epe’keHHs MaliHa 0e3 HaJIeKHO1 MPaBOBO1 MiCTaBU.

9. locnipkeHO — €BpOIHTETpaIliiiHI  Tporieck B YKpaiHM B TOMY YHCT 1
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iMuteMenTariro nonoxenHs JupexruBu Ne 2004/25/€C €Bponeiicbkoro mapiaMeHTy Ta
Pamm, sika perymtoe mUTaHHS MPOLICAYP MMOAHHS 3asBU Ta BUSHAYCHHS CIIPABEIJIUBOI IIHA
IpHU 3I1MCHEHH] MOIMHAHHS, 30KpeMa yepe3 poleypy squeeze-out. Bctanosneno, mo 3a
II€I0 TPOIIEAYPOIO aKI[IOHEP, IO BOJIO/IE KOHTPOJILHUM MAaKETOM aKIii Py PUMYCOBOMY
BITUYKCHH1 aKIid BIlJ MIHOPUTAPHUX aKI[IOHEPIB Mae 3a0e3MEUYUTH CHPABEIUBY
KOMITCHCAI110, a0U B MOIAJIBIIIOMY YHUKHYTH O€3IT1JICTAaBHOTO 30aradeHHsl.

Buxonsum 3 bOro BU3HAUEHO, 1110 TIPH OIIHII BapTOCTI OE3MiICTaBHO Ha0yTOTO
MaliHa, PUHKOBA I[iHA HE 3aBXKIU € HAJEKHUM KpUTEpieM. 30KpeMa y BHIIaJIKax
HEJIOIUIaTH MIHOPUTApPHOMY aKLIOHEPY Y X0/l IPUMYCOBOIO BUKYITY aKliiid, IO COPUSIIO
Oe3mijcTaBHOMY 30aradeHHIo, Cy/l BpaxoBy€ HE JIMIIE HOMIHaJIbHY a00 PHUHKOBY
(Oipxo0By) LIIHY akKIlii, a i iX crnpaBeaIuBy BapTicTh. O3HaueHa MO3UIIS OOIPYHTOBaHA
noTpe0or0 3axXUCTy TMpaB MIHOPUTAPHUX AaKIIOHEPiB, SKI HE MaOTh MOMJIMBOCTI
BIJIMBaTH HAa BU3HAYECHHS I[IHM BUKYNY, a TakoX 3a0e3ledye KOMIICHCAII0, IO
HaWOLIBII TOYHO BiJIOOpakae peajbHy €KOHOMIYHY IIHHICTH aKIlii, HE3aJeXHO BIJ iX
JIKBITHOCTI Ha O1pKi.

10. Y xoai A0CHiIPKEHHST BCTAHOBJICHO, 1[0 XapaKTEPHOI PUCOI0 HAOYTTS MalHa
Cy0’€KTOM TOCMOMapIOBaHHS 0€3 JOCTaTHIX MiJCTaB € Te, MO 00 €KTH BIAMOBIIHHUX
KOHAUKIIIMHUX 3000B’s3aHb, SK TMPAaBWIO, MalOTh BUPOOHMYE YH TOCIHOJAPCHKE
npu3HaYeHHs. BIAmoBigHO iX nepeMilleHHs a0o0 JIEeMOHTaX MOXE CHPUYUHUTH
3HEI[IHEHHS MaifHa. Y TaKuX BHUIAJKaX, X0ua TEOPETHYHO MOKIIMBE TTOBEPHEHHS MaliHa
B HAaTypl, 1I€ HE TapPAHTY€E HAJIEKHOTO 3aXUCTY MOPYIIEHUX MAalHOBUX MpaB. 3 OISy Ha
1€, BIJIITKOyBaHHS BAPTOCTI TAKOTO MaiHa CJIiJi pO3IVISAATH HE SIK BUHSATKOBUH 3aXill, a
SK TIOBHOI[IHHUW, €(QEKTUBHHMA 1 CIpaBEJIMBUN CMOCIO 3aXUCTy MOPYIICHUX IMPaB,
0CcOOJIMBO B YMOBaX BOEHHOTO CTaHy, KOJIM Y€pe3 MacoBl BTpaTh MaiiHa MOro pakTuyHe
MOBEPHEHHS B HATYP1 CTA€ HEMOXJIMBUM 200 HEBHUITPABIAHUM.

11. YV pe3ynabrari ONpoOBEIEHOTO MTOCIHIKEHHS MOXHA CTBEPJUKYBATH, IO JJIs
3a0€e3MeUeHHs HAJIEKHOTO MPABOBOTO 3aXHUCTy YYACHUKIB TOCHOAAPCHKOrO 000pOTY B
CUTyallisIX, TIOB'S3aHUX 3  OMOCEPENAKOBAaHUM (HEMPSMUM) TIPEICTABHHUIITBOM,
nepcnektTuBHUM €  nonoBHeHHs LK Vkpainm  crmemianbHOIO  HOpPMOMIO, — sIKa

BpEry/iboByBajia O MpaBOBI HACHIAKK HAOYTTs MaiiHa a0o0 3aBJaHHS IKOJU B MEXKax
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TaKUX BIIHOCHMH. BpaxoByrouu, ™0 TMpaBoBa KOHCTPYKLIS OIOCEPEIKOBAHOIO
NpEICTAaBHUITBA BXKE 3aKpiljiecHa B TOJOKEHHAX MUTHOrO KoJeKkcy YKpaiHu, ii
nonanbina iHTerpamiss B IIK copustume yHidikamii miaxomiB 10 peryatOBaHHS
NPEICTaBHUIPKUX MPABOBIJHOCHH Ta TapMOHI3allil HalllOHAJHHOTO 3aKOHOAABCTBA 3
€BPOIEUCHKUMU MTPABOBUMHU TPAAUIIISIMU, 30KpEMa B KOHTEKCTI KOHIIEMIIH, BUKJIAIEHUX
y npoekti DCFR. 3a3nauene 103BOIUTH CTBOPUTH OLIbII €(EKTUBHE Ta 30alaHCOBAaHE
IIPaBOBE CEPEIOBUILE AJII PO3BUTKY IOCIONAPCHKUX BIIHOCUH B YKpaiHi.

— po3Kpummsi  (paKmuyHo2co CK1ady 30008 ’13aHb NpU  HAOYMmMI  MAauHa
cy0’ekmom eocnodaproganus 6e3 0ocmamuix nNiOCmae ma GU3HAYeHHs CyO '€kma ma
06 ’exma oanux 30008 "a3amb.

12. ®aktuunuil ckiaajg 3000B’s43aHb, K1 BUHUKAIOTh Y 3B'SI3KY 3 HAOyTTSIM MaiiHa
Cy0'€KTOM TOCIO/IapIOBaHHS 0€3 TOCTATHIX MiACTaB, OXOILIIOE JIBA OCHOBHHUX €JIEMEHTH.
[lepmmii 13 HMX TOJNSATAa€E B HASBHOCTI (pakTy OTpPUMaHHS MailHOBOI BHUIOJU OJHIEIO
CTOPOHOIO 32 PaxyHOK 1HINOI. J[pyrum e1eMeHTOM € BIJICYyTHICTh MPABOBOI M1JCTaBH JJIsI
Takoro HaOyTTs. KpiM TOT0, BaXKIMBOIO CKIIAIOBOIO (DAKTUYHOTO CKiIany € (hakTOpH, 110
COPUYMHMWIIM HAOyTTs MaiiHa 0e3 JOCTaTHIX MIJACTaB, CEpel SIKUX MOXKYTb OyTH SIK
IPaBOMIpHI, TaK 1 HEMpPaBOMIPHI Mii, BYMHEHI MOTEpHiINM, HaOyBaueM abo TpeTiMuU
ocobamu, a TaKOX 1HIIN OOCTaBUHHU, K1 CTAJIU MiACTaBOIO JIJISl IIbOTO HAOYTTS.

13. [linTpumMaHo MO3UIIi0, 3T1THO 3 SIKOK0, HABITh SIKIIO MaitHO OyJ10 MepenaHo Bij
OJTHOTO CyO’€KTY TOCIOIapIOBaHHS JI0 1HILIOTO, MPABO BIACHOCTI HA HHOTO 3aJIMILIAETHCS
3a 3aKOHHUM BJIACHUKOM — IMOTEPHUINM. Takuii BACHOBOK BUIUIMBAE 3 TOTO, 10 Ha0yBad,
nonpu (pakTU4YHE BOJIOJIHHSA MalHOM, HE Ma€ 3aKOHHOTO IpaBa HUM PO3MOPSIKATHCS,
OCKIJIbKY JIMILIE BJIACHUK HAJICHUN MOBHOBAKEHHSMU 00 BOJIOJIIHHSA, KOPUCTYBAaHHS
Ta PO3MOPSHKEHHS [IUM MAa{HOM.

14. Po3risiHyTO  TIpaBOBI  HACHIAKM ~ OTPUMaHHSA  JIOXOAYy Y  HACIHiJIOK
rOCIOAAPCHKOr0 MpaBonopylieHHs. PakT MNOPYLIEHHS BUMOI 3aKOHOJABCTBA PO
3aXHUCT EKOHOMIYHOI KOHKYpEHLi OOyMOBIIO€ BTpaTy IMpPaBOBOTO MIAIPYHTS MJis
OTPUMAaHHS Ta YTPUMaHHS NpHOYTKY, 3100yTOr0 BHACIIIOK BIAMOBIAHOI TOCIOAAPCHKOT
omepauii. Y pe3yabTaTl BUHUKHEHHSI TaKOTO MOPYIIEHHS CyO’€KT TOCIOAApIOBaHHS

030aBIISIETHCS HAJICKHOT MPABOBOI MMiJICTaBH sl HAOYTTS a00 30epeKeHHS MaiHOBO1



203

BUTO/IM, 110, Y CBOIO 4YEpry, 3yMOBIIO€ BHUHUKHEHHS y HBOTO OOOB’SI3KYy IOAO ii
MOBEpHEHHS. Y IIbOMY KOHTEKCTI aHTHMKOHKYpEHTHa MOBEIiHKa y cdepi MmyOmuHux
3aKyIiBeJIb PO3MVISAIA€THCS B pOOOTI SIK OKpeMa IOpHUANYHA IT1JICTaBa JIJIs 3aCTOCYBaHHS,
HOPM 3aKOHOJIaBCTBA I10/I0 3000B’s3aHb 3 HAOYTTS MaiiHa 0e3 JOCTATHIX ITiJICTaB.

15.Y cdepi 3000B’s3aHb, 1110 BUHUKAIOTh Y 3B’S3KY 3 O€3I11ICTABHUM HaOYTTIM
MaiiHa, Cy0’€KT TOCHOJApIOBaHHS XapaKTEPU3YEThCS  CHEUUPIUYHUM  PaBOBUM
CTaTycoM, SIKM OOyMOBIIO€ HEOOXINHICTh BpaxyBaHHS HOTo TOCHOAAPCHKOI
MpaBoOCy0’€KTHOCTI MiJl Yac MpaBoBOi KBaji(ikaiii Takux npaBoBigHocHH. CreriaibHa
IPaBO3JATHICTh CYy0’€KTa TOCIOJAPIOBAaHHS OXOIUIIOE BU3HAYEHUU OOCAT TMpaB i
00OB’sI3KIB, IO BIJAMOBIJAIOTH IIJIIM 1 3aBJaHHSAM MOTO JiSIBHOCTI Yy cdepi
rocrnojapioBanHs. [IpaBo3gaTHicTh OyTH y4aCHHUKOM TOCHOJAPCHKOTO 3000B’S3aHHS 3
HaOyTTs MaifHa Oe3 JOCTaTHIX MiACTaB BUHUKAE€ 3 MOMEHTY HaOyTTd TOCHOJapChKOI
npaBocy0’ekTHOCTI. JlaHa OCOONMBICTH BIAPI3HSIE BIAMOBIIHI 3000B’si3aHHS Cy0’€KTa
roCroJiaploBaHHs BijJ 3000B’s13aHb, 1110 BUHUKAIOTh 3a Y4acTi (Pi3MYHUX 0Ci0 Ta 1HIIMX
IOPUAMYHUX 0C10, SIK1 HE € TOCMOJaPIOIOUUMU CYO’ €KTaMHU.

16. IIpu BU3HAYEHHI BapTOCTI MaitHa, HAOYTOTO Cy0’€KTOM TOCHOJaploBaHHs 0e3
HAJISKHUX MPABOBUX ITiJICTaB, HEOOX1THO BPaXOBYBATH HE JIUIIIE MiCII€3HAXOIKEHHS, 1€
OOpKHUK OTPUMAaB MalHO BiJl MOTEPIIOro, a i XapakTep LIHU LbOr0 MaiiHa, OCKUIbKU
BOHA MOKE MIUISIraTH IEPKABHOMY PETYIIOBAHHIO.

Ominka BapTOCTi MaiiHa, sike Oyno HaOyTe 0e3 JOCTaTHIX MPaBOBHUX MIACTaB, MA€
3MIACHIOBATHCS 3 ypaxyBaHHSAM cHelU(IKKM CaMOro 00’€KTa, Yd € 1€ 1HAUBITYaJIbHO
BU3HAUCHE MAWHO, YA MAWHO, SIKE€ XapaKTEPU3YETHCS POJLOBUMH O3HAKAMH. Y BHUIAIKY
pOZOBOrO MaifHa BapTICTh, $K NPAaBUIO, BHU3HAYAETHCS IUIAXOM TMOPIBHAHHA 3
PUHKOBUMH IlIHAMU Ha OAHOpPIAHI ToBapu. OJHAK IS 1HAWBIAYaJbHO BU3HAYEHOTO
MaiiHa, SK€ Ma€ OCOONMBY I[IHHICTh I CYyO’€KTa TOCIOMApPIOBaHHS, BapTICTh
BCTAHOBJIIOETHCA 3 YpaxyBaHHSM HOro YHIKadbHOCTI. Y pasi, KOJU WIETbCA Npo
VHIKaJIbHI O00’€KTH, 10 HE MAalTh PUHKOBUX AaHAJIOrIB, BHUHHUKAE HEOOXITHICTDH
MIPOBEICHHS €KCIIEPTHOT OILIHKY JJII BU3HAUCHHS 1X CIIpaBeIJIMBOI BapTOCTI.

17. AHamni3 mOHATTS «MaiHO» JTO3BOJISIE 3pOOMTH BUCHOBOK, II0 BOHO BKJIIOYA€E B

cebe He JuIe marepianbHi 00’€KTH, aje W IIHHOCTI, TPOIIOBI KOIITH Ta JIOXOIU B
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pizHoMaHITHUX Qopmax. OO'eKT 3000B's3aHb, KI BUHUKAIOTh Yy 3B'SI13KY 3 O€3M1CTaBHUM
HaOyTTsAM MaifHa y cdepi TrocrnogaproBaHHs, XapaKTepU3yeEThCs MOJBIHHOIO MPABOBOIO
MPUPOJIOI0: 3 OJHOTO OOKY, BIH (DYHKIIIOHYE SIK 00'€KT TOCHOJApPCHKOTO 000pOTY, a 3
1HIIOTO — BUCTYTIA€ CKJIaJI0BUM €JIEMEHTOM T'OCIOJapPChbKUX MPABOBIIHOCHH.

18. Y Bumaakax, KoJdu CyO’€KT TOCMOJapioBaHHs HaOyBae MaitHO 0e3 HaJIeKHOI
NPaBOBOi MIACTaBU Ta MOBEPHEHHS 1ILOTO MaifHa B HATYpl € HEMOXJIMBUM, KOMIIEHCAII1s
Ma€ 31MCHIOBAaTHCA Y BUIVISI IPOIIOBUX KOIITIB, BOJHOYAC y POOOTI BUCIOBIIOETHCS
MPUITYIICHHS 100 MOXJIMBOCTI BIAIIKOAYBaHHS O€3MiJCTaBHO HAOyTOro MaiiHa He
TIJIbKM TPOIIOBUMH KOILITAaMH, aje W uepe3 Iepenayy MaiiHa, sike € PIBHOLIHHHUM 3a
BapTICTIO. 3a3HAYEHUH MiJIX1/ BIAMOBIIA€ 3arajlbHOMY MPUHIUIY MpaBa, BIAMOBIIHO JI0
SIKOTO JI03BOJIEHO BCE, 1110 HE 3200POHEHO 3aKOHOM.

19. 3a 1ONMOMOTOI0 MOPIBHSIBLHO-TIPABOBOTO aHATI3y BHUSBICHO, IO 3araJIbHOIO €
MO3UIIIS, 3TITHO 3 SKOK HapaxyBaHHs BIJICOTKIB 3a KOPUCTYBaHHS O€3IiJCTaBHO
HAaOyTUMHU TPOILIOBUMHU KOIITAMHU PO3MOYMHAETHCA 3 MOMEHTY, KOJIU OcoOa-HaOyBay
dbakTruuHo AizHanmacsa abo 00’€KTUBHO MOBUHHA Oysa JI3HATUCS MPO BIJACYTHICTH y HeEl
NIPAaBOBUX MIACTaB AJIs OJCP KaHHS 3a3HAUCHUX KOIITIB. Y TOH ke Yac 3aKOHOJABCTBO
VYkpainu BCTaHOBJIIOE MOMEHT OITIHKHM 30araueHHs Ha 4ac PO3MVISAY CIpPaBH CyIOM, TOJI
AK Yy Hu3ll 3apyOLKHMX KpaiH, 30kpeMa B mpoBiHlli Ksebex (Kanaga) Ta B
Hinepnannax, akiieHT poOUTHCS HA MOMEHT Ipea ABJICHHS BUMOTH a00 HAa caM MOMEHT
BUHUKHEHHS 0€3i/ICTaBHOTO 30araueHHs.

— docniodcenHs  Pi3HOBUOIE HAOymms MauHa 6e3 00Cmamuix niocmas i
30008 ’513aHb, AKI BUHUKAIOMb GHACTIOOK 1020 30ilICHEHHS:

20. BuznadeHo, 10 y CydYacHIil TpaBOBIA JOKTPUHI CIOCTEPIraeThCs
MHOXHUHHICTh TIJIXOAIB 10 Kiacuikaiii 3000B’sA3aHb, 1110 BUHUKAIOTH Yy 3B’SI3KYy 3
HaOyTTsIM MaiiHa 0e3 JOoCTaTHIX MpaBoBUX TiacTaB. OOrpyHTOBaHO, IO BHOBA
nudepeHianis Takux 3000B’s13aHb 0a3ye€ThCsl HA TEOPETUKO-IIPABOBUX MOJIOKEHHSAX 1,
nepeayciM,  3YMOBIIOETBCS  CTyIE€HEM  aKTUBHOCTI  CyO’€KTIB  BIJIOBIIHHUX
MPaBOBITHOCUH, 30KpeMa 3aJIeKHO BiJ TOTO, YW CTajo HAOyTTs MaifHa HACIIIKOM
MOBEJIIHKU CaMOro MOTepIiaoro, HabyBada abo TpeTix ocio.

21. Ha 6a3i aHami3y 3aKOHO/aBCTBA 3apyOIKHUX JIep:kaB c(hOPMOBAHO BHCHOBOK,
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o Kiacu@ikarlis KOHIUKIIIHHUX MO30BIB y CUCTEMI aHTJIIHCHKOTO TpaBa JEMOHCTPYE
3HAYHY TOIOHICTh J0 TUIOJOTIi KOHAUKIIIN, YCTaJeHOT B HIMEIIBKOMY TpaBi. 30KpeMa,
MI030B MPO TMOBEPHEHHS BUTOH, OJIEPXKAHO1 BIAMOBIJAaUYEeM «YHACTITOK J1i MO3UBavyay
(«from or by the act of plaintiff»), xopenioe 3 Kareropi€ro «KOHAMKIIT 3 BUKOHAHHS
(Leistungskondiktion) y HimenbKii mpaBoBidi Tpaauilli. ¥ cBOw0 uepry, QppaHIiry3bKui
IHCTUTYT «action de in rem verso», MOAIOHO /O IIOTJIAHJCHKOTO II030BY PO
KOMITEHCAI[I}0, PO3IVISIA€ThCS AK CyOCHAlapHUM MpaBOBHM 3aci0, KUl Moxe OyTu
3aCTOCOBAaHUN BUKJIIOYHO 3a BIJICYTHOCTI y TO3MBaya I1HIIUX JOCTYIMHHUX IPABOBUX
IHCTPYMEHTIB JJI 3aXUCTy CBOIX IIPaB, 30KpeMa 3aCHOBAHUX Ha JIOTOBIPHUX, ACIKTHUX
YY IHIIUX IOPUIWYHUX IT1JICTaBaX.

— XapakxmepucmuKku cnig8IOHOUEHHS 8UMO2U NPO NOBEPHEHHS MAUHA BHACAIO0K
020 Habymms 6e3 0ocmamHix niocmae 3 BUMO2aMU NPO BIOUWKOOYBAHHA WIKOOU, 3
BUMO2AMU NPO 8UMPEOYBAHH MAUHA 8IACHUKOM I3 UYHCO20 HE3AKOHHO20 B0N00IHHS, 3
BUMO2aMU 3a 0020BIPHUMU 30008 "SA3AHHAMU.

22. O6rpyHTOBaHO, 1110, HE3BAKAIOUM HA HASBHICTH MEBHUX CIUIBHUX O3HAK MIX
KOHAUKIIIMHUMU Ta JACHIKTHUMH 3000B’SI3aHHSIMH, BOHHM € CaMOCTIMHUMHU Ta HE
KOHKYPYIOTh MIXK c00010. [lenmikTHe 30008’ s13aHHs 0a3yeThcs HA (akTi MPOTUIIPABHOTO
JISTHHS, K€ 3aBJa€ MIKOAM, TOJl K 3000B’s3aHHS 3 MOBEPHEHHS MaifHa, Ha0yToro 0e3
JIOCTaTHIX MPaBOBUX MIJACTaB, BUHUKAE BHACIIIOK MEPEMIIICHHS MailHa YW 1HIIOT
BUTO/IM 0€3 HAsIBHOCTI MTPaBOBOTO TUTYITY.

BcraHoBiieHO, 10 KITIOYOBOIO O3HAKOK BUMOTH IPO TIOBEPHEHHS MaifHa,
HaOyTOro 0e3 OCTaTHIX MPaBOBHX IIJCTaB, € HASBHICTh MAifHOBOi BUTOM Ha CTOPOHI
HaOyBaua, sika BUHUKJIA caMe€ 3a paxyHOK 1HIIOI ocoOu. Ha BiaMiHy BiJ HENIKTHHUX
3000B’s3aHb, i€ JIOMIHYIOYUM UYUHHUKOM € HAaCTaHHs IIKOAU, y 3000B’SI3aHHAX 3
Oe3miacTaBHOTO 30aradeHHs BUpIMIAIbHE IOPUANYHE 3HAUCHHS Mae caM  (axT
HEBUIIPABAHOTO 30UIBIIEHHS aKTHBIB y Cy0’€KTa TOCHOJAPIOBAHHS, HE3AJEKHO BIJl
HAsSIBHOCTI UM BIJICyTHOCTI BUHHU.

23. JloBeneHo, L0 KaTreropiss BUHM MAa€ ICTOTHE 3HAYEHHS ISl PO3MEKYBAHHS
JETIKTHUX Ta KOHJMKIIMHUX 3000B’s3aHb, OJHAK HE 3aBXJIHM BHUCTYIa€ 00OOB’SI3KOBOIO

YMOBOIO JUIsl HACTaHHS JICNIKTHOI BIAMOBITATBHOCTI. 3aKoHOHIaBeIh Iependadae
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MOKJIUBICTh MPUTSATHEHHS 1O BIAMOBIAAIBHOCTI 1 3a BIJICYTHOCTI BHHH, 30KpeMa y
BUMAJKaX 3alOJISHHS MIKOAM JIKEpesoM MiABHINEHOI HeOe3neku ado MpaiiBHUKOM
rOCIONapIoUoro cy0’ekta. Y MeXax TOCHOJAPChKUX MPaBOBIIHOCUH AKIEHT
MEPEHOCUTHCS 3 aHai3y Cy0 €KTUBHOI BUHU Ha OIIHKY 00'€KTUBHOI MOBEAIHKU CTOPIH 3
OMIly HAa HalleKHE BUKOHAHHS 3000B’s3aHb, JOTPUMAHHS MPEBEHTUBHUX 3aXOMIIB 1
3a0e3neueHHs CTadlIbHOCTI MAaHOBOTO OOITY.

24. ChopMOBaHO KPUTHUYHY TO3HINIO CTOCOBHO IMPOIO3UINI BUKIIOYCHHS 13 Koja
MiJICTAB BUHUKHEHHS TOCIOJAPChKUX 3000B’S3aHb TAaKOTO HOPUAUYHOTO (DaKTy, SK
«3anOAISIHHS LIKO/IU Cy0’€KTOM abo 110710 Cy0’€KTa roCMOAAPIOBAHHS, sIKa IEBHOIO MIPOIO
peamizoBana B koHTekcTi mpunuHeHHs aii ['K Vkpaiam. OOrpyHTOBaHO HEOOXITHICTH
3akpituieHHs. y CT. 2 3Y «lIpo 0coOIMBOCTI pEryinoBaHHS AiSUIBHOCTI IOPUAMYHUX OCIO
OKpEeMUX OpraHizaIiitHo-IpaBoBHUX (HOpM y MepeximHui mepion Ta 00’ €THaHb IOPUIUIHUX
0Ci10» BUYEPITHOTO MEPENiKy MiJICTaB BUHUKHEHHS TOCIOAAPCHKUX 3000B’s13aHb, KU OU
OXOIUTIOBAaB, 30KpeMa, SIK HaOyTTs MaiiHa 0Oe3 J0CTaTHhOi IMPaBOBOI IMIJACTaBH, TaK 1
3aMOIIsTHHSI KON Y MEKaxX TOCMOapChKOi TisTHHOCTI.

25. AHani3 CHIBBIJHOIIEHHS BUMOTH MpO IOBEPHEHHs MaiiHa, HaOyToro 0Oe3
JIOCTaTHIX TPABOBUX TIJCTaB, 13 BUMOTAMH BJaCHUKa IMOAO0 BUTpeOyBaHHS MaifHa 3
Yy»KOr0 HE3aKOHHOIO BOJIOJIIHHS [Ja€ MiJACTaBU JJII BHUCHOBKY NpO YyHIBEpCaJbHUU
XapakTep SIK KJIYOBOI O3HAKM KOHAMKLIMHOrO 3000B’s3aHHS. 3a3Ha4YeHe,3aKpIIieHe
3aKOHOJIaBIIEM 30KpeMa, y yacTuHi TpeTii ct. 1212 [[K Vkpainu, 3a3Ha4ueHe moI0KEeHHS
Hajgae CyO0’€KTy TOCHOJIapIOBAaHHS  MOMJIMBICTH  CKOPUCTAaTHUCA  MEXaHI13MaMH
KOHJIUKI[IHHOTO 3aXUCTy B TUX BUIIAJKaX, KOJHU BiH, MOMPH HASBHICTh TUTYIIy BJIACHUKA,
no30aBieHu €(EeKTUBHOTO JOCTYIy /10 1HIIMX NEepeq0adyeHuX 3aKOHOM CHeIlaJbHUX
croco01B 3aXUCTy CBOT'O PEYOBOTO IMpaBa.

26.Y xomi mocmipkeHHs 3akoHomaBunx 3MmiH 10 LK Ykpainu, cnpsmoBanux Ha
MOCUJIEHHSI TIPABOBOTO 3aXKCTy JOOPOCOBICHOTO HaOyBada, BCTAHOBJIEHO, IO KpUTEpid
JOOPOCOBICHOCTI CyO’€KTa TOCHOJApIOBaHHS SIK HaOyBaya MaiiHa BIAICPa€ PI3HY pPOJIb
3aJISKHO BIJ XapaKTepy MPaBOBOTO MEXaHI3MY — BIHIUKAIIIHOTO YW KOHIUKIIHHOTO. Y
MeXax BIHIUKAIIHHOT BUMOTH caMe JI0OpOCOBICHICTh HaOyBaya € KJIFHOUOBUM YMHHHUKOM

JUTS BUPIIICHHS MIUTAHHS 1070 MOMKJIMBOCTI BUTPEOYBaHHS MaifHa 3 4y»KOro HE3aKOHHOTO
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BoJIONiHHA. BomHouac y MexaHi3Max KOHIMKIIMHOTO XapakTepy J0OpPOCOBICHICTB
HaOyBaya He € BUPIIIAIBHOIO JUIs peai3allii mpaBa Ha MOBEPHEHHsI O€31iICTaBHO HA0yTOro
MaitHa. B maHOMy BUNIaJIKy IOpUIMYHE 3HAYEHHS MAa€ MOMEHT, KOJIM 0c00a, 10 ojepxalia
MaifHO, Ji3Hanacsi a0o MOBMHHA Oyia JTI3HATUCS MO BIACYTHICTH MPABOBHX MiACTaB JIs
Horo HaOyTTd, caMe 3 IIbOIO MOMEHTY BHUHHUKAa€ OOOB’S30K IO/IO MOBEpHEHHsS MaiiHa,
He3aJIeKHO BiJ] MIEPBICHOI JIOOPOCOBICHOCTI Ha0yBaya.

27. OGrpyHTOBaHO IO KPUTEPI OIJIATHOCTI HE MOXE PO3TIAJATHCS 5K
yHIBepcalbHUM a00 BHU3HAYaJbHUM TPU  PO3MEXKYBaHHI  BIHJUKAIIMHUX  Ta
KOHIUKI[IHHUX BUMOT. 30KpeMa, BCTAHOBJICHO, 1[0 HABITh y pa3i iCHYBaHHsI OILJIATHOTO
MPaBOYMHY, 3aCTOCYBAHHS KOHJMKI[IHHOT BHUMOTHM HE BUKIIOYAETHCS, SKIIO MAaWHO
¢dakTnuHO Oyno HabyTe Mo3a MeXaMHu MPAaBOBOTO 3B’S3KY, 110 BUHUKAE 3 BiAMNOBIIHOTO
noroBopy. Kpim Toro, cama mo coOi BIAIUIATHICTD HE € MIATBEPHKCHHSIM
no0pocoBicHOCTI  HaOyBadya, 1[0 Ma€e OCOOJMBE 3HAUCHHS I CYO’ €KTIB
rOCMOJapIOBaHHs, OCKIJIBKM OUIBIIICTh TOCHOJAPCHKUX OIlepalliii mepeadadae came
OIUIaTHY Mepeaady MaiHa.

28. IlpoBenene OCHIKEHHST Ta CylAOBa IMpakTUKa IMOKa3aau, 10 HaAOyTTs MaiiHa
Cy0O’€KTOM TOCIIOJJapIOBaHHS TIpW TOPYIICHHI JOTOBIpHUX 3000B’s3aHb Mepeadadae
3aCTOCYBaHHSI HOPM, SIKI PETYJIIOIOTH BIJIMOBIHI JOTOBIPHI IPaBOBITHOCHMHU. BomHouac
HOPMH 3aKOHOJ/IaBCTBa MO0 O€3MiACTaBHOIO 30araueHHs MiJIAraloTh 3aCTOCYBAHHIO TIPU
HaOyTTI MaiiHa He y BUIMAJIKaX BUKOHAHHS 3000B’sI3aHHS B MEXaxX JIOTOBOPY, a Y 3B’SI3KY 3
HUM, TOOTO y CUTYallisIX, KOJIM MailHO HAOyBa€eThCs Cy0’ €KTOM TOCIIOAAPIOBAHHS BHACIIIOK
JTiHA, TII0 BUXOSITH 32 MEK1 3MICTY JIOTOBIPHOTO 3000B’I3aHHSI.

29. Hopmu miomo HaOyTTss MaifHa Oe3 JIOCTaTHIX MPaBOBUX MiJACTaB MOXYTh
3aCTOCOBYBATHCS Cy0’€KTaMM TOCIOJIApIOBAHHS HE K JIOTIOMDKHUM, a SIK JTOJaTKOBUMA
IHCTPYMEHT TIPAaBOBOTO PETYIIOBAHHS Yy BHITAJIKaX, KOJIHM HACTHCS MPO MOBEPHEHHS
BUKOHAHOTO 32 HENIWCHUM JOTOBOPOM, TOOTO y MeXax PEeCcTUTYUIMHMX BUMOTL. JlaHi
BUMOTM HE € CaMOCTIMHHMM CIIOCOOOM 3aXHCTY, & BUIUIMBAIOTH 13 HACHIJKIB BU3HAHHS
npaBouMHy HemilicHuM. BogHowac  oOrpyHTOBaHO, 1O BXKHUBAaHHS  TEpMiHA
«IOTIOMDKHHMIM» y JaHOMY BHIAAKy € HETOYHHUM, OCKUIBKH MACThCS HE TIPO

MiMOPSIKOBAHICTE HOPM, a TPO iX «IOJAaTKOBE» 3aCTOCYBAaHHS y BHIMAJKaX, HE
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BPETYJIbOBAHUX CHELIaJIbHUMHU TOJOKEHHAMU. 3a3HaueHe 3abe3nedye MOCIiTOBHICTD
IPAaBO3aCTOCYBaHHA Ta BIAMOBIAHICTh TNPUHIUIY IOPUIUYHOI BHU3HAYEHOCTI Yy
roCroJapchKoMy 00OpOTI.

30. 3000B’s13aHHS K (opMa TPABOBOTO 3B’SI3KYy MK CyO0’€KTaMHU HE MOXKeE
BU3HABATHUCS HEIIMNCHUM y MPsSMOMY 3Hau€HHI 1boro TepmiHa. Opuaudna kareropis
«HEJIIACHICTB» 3aCTOCOBYETHCS HE JO CaMOI0 3000B’si3aHHS, a 10 MPaBOBOTO (haKry,
KM  CIyrye TMIACTaBOI0 MOro BUHUKHEHHSA. Y  KOHTEKCTI TOCHOAAPCHKUX
MPaBOBIIHOCUH TaKWMHM IIIJICTaBaMU, K MPaBUIJIO, € MPABOYMHU (JIOTOBOPH) ab0 aKTH,
K1 y pa3l HEeBIAMOBIIHOCTI BUMOTaM YHMHHOTO 3aKOHOJABCTBA MOXYTh OyTH BH3HaHI
HEMIMCHUMHU. BU3HAHHSA TIIJICTaBU HEMIMCHOIO, CBOEI YEProro, TITHE 3a CO00I0
MIPUTIMHEHHS BIAMOBITHOTO 3000B’s13aHHA a00 Horo Tpancdopmailito y 3000B’s13aHHS 3
MOBEPHEHHS MaiiHa, HaOyToro 6€3 JOCTaTHhOI MPABOBOI MiACTaBH.

31. OOrpyHTOBaHO BHCHOBOK PO HEMOXKJIUBICTh 3aCTOCYBaHHS JBOCTOPOHHBOL
pectutyuii, nependadeHoi ct. 216 LK Ykpainu, 10 10roBOpiB OpeHIU YU CYOOPEHIH Y
pasi ix HemilicHOCTI (a00 HIKYEMHOCTi). 3aHa4eHe 3yMOBJIEHO cCIenu]ikoro mpeameTa
TaKuX JOTOBOPIB, a came, MaiHO TMEPEIa€ThCsl Y KOPUCTYBAHHS 1 CIIOXKUBAETHCS a0o0
BUKOPUCTOBYETHCS TAKUM YHHOM, IIO0 YHEMOXJIUBIIOE HOTO MOBEPHEHHS B HATypi.
BonHouac y Bumaakax, KOJIM BUKOHAHHS 3000B’S3aHHS MaJl0 MICIle BUKIIIOYHO 3 OOKY
OJTHIET CTOPOHU, TUTAHHS TTOBEPHEHHS OJIEPKAHOTO MaifHA BUPINIYETHCS 3 3aralbHIUMH
NOJIOKEHHSIMH NP0 3000B’Si3aHHS 3 TOBEpHEHHS O€3MiACTaBHO Ha0yTOro MaiiHa,

nependavenumu naroro 83 1K Ykpainu.
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8. Tkauyk A. B. PizHOBUM HaOyTTs MaifHa O€3 JOCTATHIX IMiJICTaB 1 3000B’s3aHb,
AKI ~ BUHUKAIOTh  BHACHIZOK  Woro  3milicHeHHs. [Ipaéosa  cucmema  ma

0epHcaBoOmMBOPEHHA: ICMOPUYHULL UMIp | cyuachi meHOenyii : mamepianu Il nayk.-
npakm. kough. (M. Yxxropon, 16—17 mot. 2024 p.), Oneca, 2024. C. 51-54.

Bioomocmi npo anpobayiro pezyremamie oucepmauii:

OcCHOBHI pe3y/bTaTl TOCHIIKEHHS OyJau ONPUIIOIHEHI HAa HAyKOBO-IPAKTHYHUX
KoH(pepeHIisaX 1 Kpynmx cronax: [l mayk.-npakm. koug. «llpasosa cucmema ma
0epIHCABOMBOPEHH L. ICMOPUYHUL UMID T cyuacHi meHOenyiiy (M. Yxropona, 16—17 mior.
2024 p.); VI International Scientific and Practical Conference «Current Challenges of
Science and Education» (Berlin, Feb. 12—-14, 2024); X mixcnap. Hayk.-npaxm. KOHGQ

«Teopemuuni ma npaxmuuni npoonemu peanizayii nopm npasa» (M. Kpemenuyk, 5—7

rpya. 2024 p.).
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JTOJATOK B
JIMCT T'OJIOBI KOMITETY BEPXOPBHOI PAJIA YKPATHM 3 INTAHB
EKOHOMIYHOT'O PO3BUTKY

Hanionansna akanemis npasosux nayk Y kpainm

HAYKOBO-JIOCJLIHUA IHCTUTYT
NMPUBATHOI'O HIPABA I HJINPUEMHHUIITBA
IMEHI AKAJIEMIKA @. I'. BYPUAKA

Vipaina, 03150, Kuis, pyn. Kasumupa Masenwua, 11 kon 19485263
Ten. (044) 200-81-87  E-Mail: ndipppi@adamant.net

7 WA a7

lNonori Komitery Bepxornoi Paau
YKpainu 3 MHTAHE EKOHOMIMHOTO
poseutky JIMurpy HATAJTYCI

01008, M. Kuig, gya. llloBxosuuna, 2
[Mlanosuuii JImutpe Anjpitiosuuy!

B InctuTyTi criiBpobiTHUKaMu Biuliny npaBoeoi B3acMo/il GizHecy i JepiKaBy 3a BIacHO0
ininiatTMeolo niarotosreno npoext 3axony Ykpainu «[lpo BHecerns 3miH A0 3akoHy YkpalHy
«ITpo 0COBMMBOCTI perymioBaHHs AiSABHOCTI IOPHAHYHHX Oci0 OKpeMHX OpraizauiiiHo-
npagoBux (GopM y nepexifiHuii nepion Ta 00’eAHAHE IOPHIHYHUX OCIO» 110A0 BpaxyBaHHA
cremAdikn rocnofapcbkux 3000B’f3aHb Y 3B'A3KY 3 0cOGIMBOCTAMH (YHKUIOHYBaHHA Ta
B3aeMoil cy0’ekTiB rocnogapiobantsy Big 09.01.2025 Ne 4196-1X.

Ipocumo Bac noBimoMuTH IHCTHTYT nNpo pesyibTaTH pO3CAAY  [MiATOTOBISHOrO
3AKOHOTPOCKTY.

: Jloaatok:
1. [poekt BHecer s 3Min f0 3akouy Yrpainu 8in 09.01.2025 Ne 4196-1X:
= 2. TMogcHIOBaNIBHA 3aMMCKA 0 NPOEKTY BHECCHHS 3MiH 10 3akony Yxpaluu sig 09.01.2025

INopiBmsipHa Tab/IKLI [0 IPOCKTY BHECEHHS 3MiH 00 3akoHy Ykpainu sin 09.01.2023

' W Onexcanap Kpynuas
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JIOJIATOK B
MPOCKT 3AKOHY YKPATHM

ITPOEKT

3AKOH YKPATHU
«IIpo BHeceHHs 3MiH 10 3akoHy Ykpainu «IIpo 0co0aMBOCTI pery/iroBaHHA
AiSVIBHOCTI OPUIAMYHHUX 0Ci0 OKpeMHX OpraHi3auiifHO-paBoOBUX (POPM y
nepexigHuii mepioa Ta 00’€AHAHL PUIANYHUX 0CI0» 100 BpaxXyBaHHA crienudiku
rocnoAapcbKuX 3000B’13aHb y 3B’A3KY 3 0€00JMBOCTAMHU (yHKIIOHYBAHHA Ta

B3a€MO/il Cy0’€KTIB rocroaaproBaHHA»

BepxoBna Paga YkpalHU IO CTaHO B I 4 €:

1. Buecmu 3minu 0o 3axony VYkpainu «llpo ocobrusocmi pezynro6aHms
OISIbHOCMI IOPUOUUHUX OCIO OKpeMUx OpeaizayiiHo-npasosux Gopm y nepexionuil
nepioo ma 06 €OHanb opuouyHUX ocioy (Bepxoena Pada Ykpainu, 3axon Ne 4196-1X):

1)/[onognumu wacmumnoro n’amor cmammio 2 8 maxiu peoaxyii:

«5. T'ocnonapcbKi 3000B'13aHHSI MOKYTh BUHMKATH:
0e3nmocepeaHbO i3 3aKOHY a00 iHIIOI0 HOPMATHBHO-NPABOBOIO AKTA, IO PeryJroe

rocrnoAapchbKy AisVIbHICTh;

3 aKTa YNPABJIHHA TOCHOJAPCHKOI MIVIBHICTIO; 3 JOrOBOPY Ta iHIIUX YIO[,
nepeadavyeHuX 3aKOHOM, a TAKOXK 3 YIol, He mepeadadyeHux 3aKOHOM, ajie TAKHUX,

sIKi ioMy He cynepe4yarb;

BHACJHIIOK 3amoifiHHA IIKOAM Ccy0'ekTy a00 Cy0'€KTOM rocmoaaproBaHHs,
npuadanHs a0o0 30epe:keHHs1 MaliHa Cy0'€eKTa TroCHOJApPIOBAaHHA (YYaCHMKA
rocrnoJapCcbKMX BIIHOCHH) 32 PAXyHOK IHIIOr0 TrOCHOAAPKOIYOro cyd’ekra

(Y4acHMKA rocnoJapchbKMX BiTHOCHH) 0€3 JOCTATHIX Ha Te MiICTAB;
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Y Ppe3yibTari CTBOPeHHH O00'€KTIB IHTEeJEeKTYaJbHOI BJIACHOCTI Ta iHIIMX i
cy0'eKTIiB, a TAK0XK BHACJIIIOK MOAii, 3 IKMMHU 3aKOH MOB'A3Y€ HACTAHHS MPABOBUX

HACJIIKIB y cdepi rocnoraproBaHHA.)

2) Honoenumu cmammeio 2! ¢ maxiti peoaxyii:
«Crarrs 2'. MaiiHOBO-TOCIIONAPCHKI 3000B'A3aHHS

MaiiHOBO-rOCIOJaPCHKUMH  BU3HAIOTHCS IIMBUIBHO-IIPABOBl  3000B'I3aHHS, 1110
BUHUKAIOTh MK YYaCHHUKaMHU FOCHOJAPChKUX BIAHOCHH MPH 3[IIHCHEHHI TOCIOAAPCHKOT
JUSTTBHOCTI, B CHIIY SIKUX 3000B'si3aHa CTOPOHA MOBMHHA BUYMHHUTH MEBHY T'OCIOAAPCHKY
JI10 HA KOPUCTh JPYroi CTOPOHU abo yTpUMAaTHCS BiJ MEBHOI JIii, a yIpaBHEHA CTOPOHA
Mae€ MpaBoO BUMAararu Bij 3000B'13aHOT CTOPOHU BUKOHAHHS ii 000B'S3KY.

Cy06'extamMu  MailHOBO-TOCHOAAPCHKUX  3000B'A3aHb MOXYTh OyTH Cy0'ekTH
TOCIIOJIapIOBaHHS, 3a3HaUEH1 y YACTHHI TPETiil cTaTTl 2 HHOro 3aKoHY.»

3) Honosnumu cmammeio 2° 6 maxiti peoaxyii:

«Crarra 22. OprasizanifiHo-rocrnoaapchbki 3000B'13aHHS

OpranizaniifHo-roCcnoJapCbKUMH BU3HAIOTHCS TOCMOAAPChKI 3000B'A3aHHS, IO
BUHUKAIOTh y TPOILECI YNPaBIIHHA TOCMOAAPCHKOIO MISUIBHICTIO MK CYy0'€KTOM
TOCIIOZaPIOBaHHS Ta CYO0'€KTOM OpraHi3aliiHO-TOCIOJapChKIUX TMOBHOBAXEHb, B
CuUJly SIKMX 3000B'si3aHa CTOpPOHA MOBMHHA 3AIMCHUTU Ha KOPHUCTH APYroi CTOPOHU
MEeBHY YIPaBIIHCHKO-TOCIOAAPCHKY (OpraHizaiiitHy) fAir0 abo yTpumaTucs Bif
NeBHOI 1ii, a ylpaBHEHa CTOPOHA Mae€ MPaBO BUMAaraTu BiJ 3000B's3aHOT CTOPOHU
BUKOHAHHS i1 000B'S3KY.

OpranizaiiiiHo-Tocrnoaapchki 3000B'13aHHS MOKYTh BUHUKATH:

MDK Cy0'€KTOM TOCTOJApIOBAaHHS Ta BIACHUKOM, SIKHA € 3aCHOBHHUKOM JIaHOTO
cyO'ekTa;

MDK Cy0'€eKTamMH TOCIOAApIOBaHHS, SKI pa3oM OPraHi3oBYIOTh 00'€THaHHS
IOpUJIMYHUX 0C10, Ta OpraHaMu yMpaBIiHHS 00'€ THAHHS,

MK Cy0'€KTaMU TOCIOAAPIOBAaHHSA, Yy pa3l SKIIO OJUH 3 HUX € LIOJ0 IHIIOTO
JOYIPHIM MIIPUEMCTBOM;

B IHIIMX BUMNAAKaX, TNependadyeHnx, I1HIIUMU 3aKOHOJAABUYMMHU aKTaMu abo
YCTAaHOBUMMH JIOKyMEHTaMH CYO'€KTa T'OCIIOapIOBaHHS.

OpranizaimiiHo-Tocrnoaapchki  3000B'A3aHHS  CYO'€KTIB  MOXYTh BHHUKATH 3
JIOTOBOPY Ta HaOyBaTH (pOpMH JOTOBOPY.»
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Buxkonasii:

IHoaroxoBuu B.I1. 3aBijgyBay Bijaily nmpaBoBOi B3aemoii Oi3Hecy 1 aepkaBu HJII
PUBATHOTO MpaBa 1 miaAnpueMHUITBa iMeHl akaaemika @.I. bBypuaka HAIIpH VYkpainu,
JIOKTOP HOPUANYHUX HAYK, CTApIINNA HAYyKOBUH CITIBPOOITHHK.

Trxauyk A.B. acmipantka HJII mpuBaTHOro mnpaBa 1 MiANPUEMHHULITBA I1MEHI

akagemika @.I. bypuaka HAIIpH VYkpainu.
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JTOJATOK I'
MOSICHIOBAJIbHA 3ATIUCKA /10 IPOCKTY 3AKOHY YKPATHU

INOACHIOBAJIBHA 3AIIMCKA
10 npoekty 3akony Ykpainu «IIpo BHeceHHs 3MiH 10 3akony Ykpainu «IIpo
0C00JUBOCTI PeryJlOBaHHS Al IbHOCTI OPUIUYHUX 0Ci0 OKpeMHUX OpraHi3aniiHo-
npaBoBHUX (pOpPM y nepexiIHuil nepiox Ta 00’€AHAHb PUAUYHUX 0Ci0» 1010
BpaxyBaHH# cnenpiky rocnogapcbKux 3000B’A3aHb Yy 3B SI3KY 3 0COOIMBOCTAMHM

(GyHKUHiOHYBaHHS Ta B3a€EMOil Cy0’€KTIB rocroaaproBaHHA»

1. O6rpynTyBaHHS HeOoOXiTHOCTI NPUAHATTS aKra. CkacyBaHHs
[ocnomapcbkoro kojiekcy Ykpainu Ta mpudHATTS 3akoHy Ykpainu «IIpo ocobmuBocTi
peryiIoBaHHs JISUIBHOCTI IOPUIMYHUX OCI0 OKPEMUX OpraHi3aliifHO-IpaBoOBUX (GOPM Y
nepexiiHui mepiof Ta 00’€qHaHb IOPUANYHUX OCI0» BH3HAYAIOTh HOBUH BEKTOD
peryioBaHHs TOCHOJAPCHKUX MPABOBIJHOCMH B CHUCTEMI MNPUBATHOIO IMpaBa. Taki
CYTTE€BI 3MIHM B HAI[lOHAJTHLHOMY 3aKOHOJABCTBI € MPOIIECOM, IO Ma€ TSHKITH JI0
YIAOCKOHAJIGHHS PETYIIIOBAaHHS MTPaBOBITHOCHH CYO’ €KTIB TOCIIOIapIOBAHHS.

[cTopuuHi MepeayMOBU CTAaHOBIIEHHSI TOCIOAAPCHKOrO IMpaBa Ta (OpMyBaHHS
J0ro MOJI0KEeHb BKa3yIOTh Ha IIUBIILHO-IIPABOBUN 0a3ucC, pa3oM 3 UM CIIiJ] 3a3HAYUTH,
IO MOHATTS «TOCHOJApPChKe 3000B’sI3aHHSA» BIiepiie Oyl0 HOPMATHMBHO 3aKpPIIUICHE Y
crarti 173 Tocnomapchbkoro kojaekcy Ykpainu. BuzHaueHHs, HaBeleHE Yy Il CTarTi,
MaiKe MOBHICTIO 301raeThcs 3 MOHATTAM «3000B’SI3aHHS, 3aKpirieHuM y ctarti 509
[{uBUIBHOTO KOAEKCY YKpaiHu, L0 MOSICHIOETHCS CHUIBHUM IOXOJKEHHSIM 0a30BHX
MOJIOKEHb TMPO 3000B’s3aHHS, SKI cHoYarky Oynu chopmynboBaHI caMe y MeKax
[UBUILHOTO TpaBa. BomHoYac KIIOYOBMMH BiAMIHHOCTSMH 3aIMINAIOTHCS Crenudika
Cy0’eKTHOro ckjiaay Ta cdepa 3acTOCyBaHHS, SKa BHU3HAYAETHCS BHUXOASYH 3
TOCIIOIAPCHKOT Tally3eBOi MPUHAICKHOCTI. BakiMBO MigKpecIuTH, 110 TOMPU BTpaTy
yuHHOCTI [ocmomapchkoro kKojekcy YKpaiHu, rocrofapchbka MisUIbHICTH MPOJIOBXKYE
3MIACHIOBATHCS, CYO €KTH TOCIOJAPIOBAHHS 3alIUIIAIOTHCS AKTHBHUMHU YYaCHUKAMU

MPaBOBIIHOCUH, a OTXE, 1 TOCMIOAAapChKI 3000B’s3aHHS K IpaBOBa KaTeropis
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IPOIOBXKYE ICHYBaTH Ta BiJIITPaBaTH OCHOBHY POJIb Y PETYTIOBaHHI PUHKOBUX BiTHOCHH.

HopmatuBHO-mipaBoBe pEryaIOBaHHS Mae BpaxoByBaTu cnenudiky
rOCoOJapChKUX 3000B’si3aHb, 110 BIJIPIZHSAIOTHCSA BiJ IUBUIBHO-TIPABOBUX SK 34
Cy0’€KTHUM CKJaJOM, Tak 1 3a (QYHKUIOHAJIbHUM Mpu3HaueHHsSM. [ocmomapchki
3000B’s13aHHS BUHUKAIOTh Y c(epi ToCHoapioBaHHsI MK Cy0’ €KTaMH rOCIOIaptOBaHHS
Ta 1HIIMMU YYaCHUKaMHU TOCIHOJAPCHhKUX BIJIHOCHMH 1 MarOTh Ha METI 3a0e3NeueHHs
peaizaiiii rocnogapchbkux 1uieid. 3000B’13aHa 1 ypaBHEHa CTOPOHH HE OOMEKYIOThCS
KJIACHYHMMHU  KaTreropisiMu OOpKHHUKA 1 KpeIuTopa, OCKUIBKM BHKOHYIOTH il
rOCIOJapChKOT0 200 YMPaBIIHCHKO XapaKTepy, U0 MAlOTh CUCTEMHY B3a€EMO3AJICKHICTD
y Meax rocroiapchKoi AiSUTBHOCTI.

VYpaxyBaHHS 3a3HAYCHUX XapPaKTEPUCTHUK € HEOOXITHUM Yy 3aKOHOAABCTBI,
OCKUITBKH 3a0€3MEeYNTh JIOTTYHE MOETHAHHS HOPM MTPABOBOTO PETYITIOBAHHS 3 PEATbHIUMHU
mpolecaMu  B3aEMOJIi  CyO’€KTIB  TOCHOJApIOBaHHS,  (QOpMYye  Y3TrOJKEHICTh
PaBO3acTOCYBaHHA Ta  CHOPHUSE€  HAJICKHOMY  HOPMAaTUBHOMY  O(GOPMIICHHIO
rOCIOIAaPChKUX 3000B’3aHb.

2. ini Ta 3aBAaHHA 3aKOHONMPOEKTY. OCHOBHOI METOIO 3aKOHOIPOEKTY €
BpaxyBaHHs CHEUM(IKA TOCIONAPCHKUX 3000B’S3aHb Yy 3B’SI3KYy 3 OCOOJIMBOCTSIMHU
(GYHKIIOHYBaHHS Ta B3a€MOJI1 Cy0’ €KTIB TOCIIOIAPIOBAHHS.

3.3arajpbHa XapaKTepUCTHKAa Ta OCHOBHI IIOJIO’KEHHSI 3aKOHOIIPOEKTY.
[HimitoeTbcst BHECEHHs 3MIHU 10 3akoHy Ykpainu Big 09.01.2025 Ne 4196-IX «Ilpo
0COOJIMBOCTI pEryitoBaHHS AISUIBHOCTI IOPUJIMYHUX OCI0O OKpEeMHX OprasizaiiitHo-
npaBoBUX (HOpM y mepexiiHui nepiof Ta 00’ €AHAHb IOPUINYHUX 0CI0» Ta JOMOBHEHHS
HOro OKpEeMUMH CTaTTAMM, IO THPUCBAYEHI TOCHOJAPCHKUM 3000B’S3aHHSIM Ta
MiJCTaBaM iX BUHUKHEHHS, B TOMY 4YHCIl 1 mnpu HaOyTTI MailHa Cy0’ €KTOM
TOCIOJapIOBaHHs 0€3 IOCTaTHIX ITi/ICTaB.

[IponoHyeTbCsT OKpEeMO 3aKkpilUTH TMIJCTaBU BUHUKHEHHS TOCIOAAPCHKOrO
3000B’a3aHHsA. Cepen 3a3HaYCHUX MiJCTaB Mepea0ayuT 1 HAaOyTTs MaifHa cy0’ €KTOM
rocrnojapioBaHHs 0e3 OCTAaTHIX MiJCTaB, MPU IIbOMY YITKO B1100Opa3utu cy0’ €eKTHUI
CKJIaJl 3a3HAU€HUX TMPABOBIJIHOCUH - CyO0'€KT rocnojaproBaHHs (y4acCHUK

rOCHOJAaPChKUX BITHOCHH).
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Buxosiun 3 pisHOBHIY TrOCIOAapChbKUX 3000B’s3aHb Ta BPAXOBYIOUM iX MaiHOBO-
rOCHoapchbky ~ Ta  OpraHi3auifHO-TOCIIONApChKY — IPUBATHOIIPABOBY  CYTHICTb,
MIPOITOHYETHCS 3aKPIIJICHHS 3a3HAYCHUX BUIIB OKPEMHMHM CTATTSMHU Ta BIIOOpaKEHHS iX
OKpEeMHX 0COOIMBOCTEH 151 3a0€e3MeUECHHS HaJIeKHOTO PiBHS IPABOBOIO PEryIIOBAHHS.

4.Cran HOPMATHBHO-NIPaBOBOI 0a3u Yy 3a3HauyeHid cdepi npaBoBoOro
peryaioBaHHs. Y 11iii cdepi MpaBOBOroO peryimoBaHHs i€ 3akoH Ykpainu Big 09.01.2025
Ne 4196-1X «Ilpo 0COOGMMBOCTI perymtoBaHHS [iSUIBHOCTI IOPUAMYHUX OCI0 OKpeMHUX
oprasizariitHo-1paBoBux GopM y NepexiaHM rnepioj] Ta 00’ €THaHb IOPUIUIHUX 0C10».

5. ®iHaHCOBO-eKOHOMiYHe OOIpyHTyBaHHsl. [lpuiiHATTs 1BOro 3aKkoHY
He noTpelye 301IbLIeHHS BUAATKIB JeprkaBHOTO OrO/pKeTy YKpaiHu.

6. 'pomaacbke 00roBopeHHsi. 3aKOHOINPOEKT IMPOMIIIOB OOTOBOPEHHS Ha
CHUTPHOMY 3aciiaHHI BIAJUTY TNpaBOBOi B3aemojii Oi3Hecy Ta aepxkaBu HaykoBo-
JOCTITHOTO 1HCTUTYTY TPUBATHOTO TMpaBa 1 MIANPUEMHUIITBA 1MEHI aKajeMika
®. I'. bypuaka HarionanpHoi akajgemii mpaBoBMX Hayk Ykpainu 1 JlaGoparopii
KOPIIOPaTUBHOIO TMpaBa iMeHl akajemika Bomogumwupa Jlyns HaykoBo-mocmiignoro
IHCTUTYTy TPUBAaTHOTO IMpaBa 1 MIANPUEMHUIITBA iMeH1 akajaemika @.I. bypuaka
HarmionaneHoi akazneMii mpaBoBux HayK YKpainu (rmpotokois Ne 7 Big 12.06.2025 poky).

7. IIporHo30BaHi COLiaJILHO-eKOHOMIYHI Ta IHIII HACIIAKM NPUIAHATTA
3aKOHONPOEKTY. Peaizaliisi 3aKOHOMPOEKTY CIPUITUME IMIJABUIICHHIO €(EeKTUBHOCTI
(GYHKIIOHYBaHHS TOCIOJAPCHKUX MPABOBIAHOCHH B TOMY YHUCHi Y cpepi HaOyTTs MaitHa
cy0’€KTOM TocrojiapioBaHHs 0€3 10CTaTHIX MiJACTaB, 0 3yMOBUTH:

— YITKICTh Ta BU3HAYEHICTH MTPABOBOTO PETYIIIOBAHHS y TOCTIOIAPCHKINA cdepi;

— YIOCKOHAJICHHSI PEry/IIOBaHHS 3000B’si3aHb, II0 BUHUKAIOTH Y 3B’S3KYy 3

HaOyTTAM MaliHa cy0’€KTOM rocrojiaproBaHHs 0e3 JOCTaTHIX MiJCTaB;

— HOPMATUBHE 3aKpIIJICHHS XapaKTEepHUX OCOOMUBOCTEM TrOCIOAAPCHKUX

3000B’s13aHb.

VYIOCKOHAJIGHHST MEXaHi3MIB 3aXHCTy TMpaB CyO’ €KTIB TOCIOAApIOBaHHS, IO
cpusie 3a0e3MEUEHHIO MPaBOBOI BHU3HAYEHOCTI Ta IMepeadauyBaHOCTI. 3a3HAYeHE
CIpHUsi€ HAJEKHUM yMOBaM peajizallii cy0’e€KTamMu TOCIOAApIOBaHHS iX PHUHKOBOIO

NOTEHIIIaTy Ta HAJIEKHOTO (PYHKI[IOHYBaHHS TOCHOAAPCHKOL TiSIILHOCTI.
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Buxkonasii:

IHonroxoBuu B.I. 3aBigyBau Bijiay nmpaBoBOi B3aeMmozii Oi3Hecy 1 aepskaBu HJII
IPUBATHOTO MpaBa 1 miAnprueMHUTBa iMeHl akaaemika @.I. bypuaka HAIIpH VYkpainu,
JIOKTOP HOPUANYHUX HAYK, CTapIINNA HAyKOBUH CITIBPOOITHHK.

Trxauyk A.B. acnmipantka HJII npuBarHoro mpaBa 1 NIAOIPUEMHUIITBA I1MEHI

akagemika @.I. bypuaka HAIIpH Ykpainu.
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JIOJIATOK 11
MOPIBHSIIbHA TABJIMLS JIO TPOCKTY 3AKOHY YKPATHU

IHOPIBHSAJIBHA TABJINIIA
10 nmpoekTy 3akony Ykpainu «IIpo BHeceHHs 3MiH 10 3akoHy Ykpainu «IIpo
0C00JUBOCTI PeryJlOBaHHS AiJIbHOCTI OPUIUYHUX 0Ci0 OKpeMHUX OpraHi3amniiHo-
npaBoBUX (pOpM y nepexiIHuil nepiox Ta 00’€AHAHb PUAUYHUX 0Ci0» 1010
BpaxyBaHH# cnendiky rocnogapcbKux 3000B’A3aHb Yy 3B SI3KY 3 0CO0JIMBOCTAMH
(yHKIiOHYBaHHS Ta B3a€EMOAIL Cy0’€KTIiB rocnogaproBaHHI»

3akoHn Ykpainu «IIpo 0co0/MBOCTI pery/ii0BaHHs AisIbHOCTI OPUIUYHHUX 0CI0
OKpeMHUX OpraHizauniiiHo-npaBoBux Gopm y nepexiqiHuii nepiox ta 00’€THAHb PUIAHUIYHHUX
0cio»

YunHa pegakuis

3MiHu

CrarTa 2. ['ocrionapcbka JisuIbHICTh

1. Ilix rocrmoaapchbKO0 iSIBHICTIO PO3YMIETHCS

y cbepi
Ha BI/Ip06HI/IHTBO Ta

TUSUTBHICTD CYCIIJIBHOTO BUPOOHUIITBA,

CIpsIMOBaHa peatizariito
OPOAYKIIl, BUKOHAHHS pOOIT 4YM HaJaHHS MOCIYT
BapTICHOTO  XapakTepy, 10

MalOTh  I[IHOBY

BU3HAYEHICTb.

locromapchka AISUTBHICTB, IO 3MIACHIOETHCS 3
METOI0 OJIep)KaHHS NPUOYTKY, € MiANPHEMHHUIITBOM.
[Tim HEKOMEpIIHHOI TOCIOAAPCHKOIO iSTIBHICTIO
PO3yMI€ThCS 10

rocrnojapchbka TUSITTEHICTD,

3MIMCHIOETHCS 0€3 METH OfICp)KaHHS MPUOYTKY.

He
JUSIIBHICTD

3MIIHCHIOBATH
Jep>KaBHOL
MICIIEBOTO CAMOBPSTyBaHH, IX MOCaI0BI OCOOMH.

MOXYTh rOCIOIAPCHKY

opraHu BIAJU, OpPraHU

2. Cy0O’extamMu TrocrnofaploBaHHs BHU3HAIOTHCS
YY4aCHUKH TOCHOJAPChKUX BIAHOCHH, SIK1 31HCHIOIOTH
rOCHOJAPChKY AISUIBHICTB, PEali3yloud rocnogapChKy
KOMIIETEHIIII0 (CYKYIHICTh TOCIOJAPCHKUX IIpaB Ta
000B’s3KiB), MalOTh BIJJOKpEeMJICHE MaiHO 1 HECYTb
BIITOBIAAJILHICTE 3a CBOIMHU 3000B’SI3aHHIMH B MeEXax
LOT0 MaifHa, KPIM BUIA/IKIB, epe0auYeHIX 3aKOHOM.

3. Cy0’exTaMu TOCTIOJapIOBaHHS €:

rOCHOJAapChKi Oprasizamii - IOPUAWYHI OCOOH,

CrarTa 2. ['ocrionapcbka JisUIbHICTh

1. Ilix rocrmomapchbKO0 MisSIBHICTIO PO3YMIETHCS

y chepi
Ha BI/Ip06HI/IHTBO Ta

ISITBHICTD CyCHUIBHOTO BUPOOHUIITBA,

CIpsIMOBaHa peatizariito
OPOAYKIi, BUKOHAHHS pPOOIT YW HaJaHHS TOCIYT
BapTiCHOTO oo  MaroTh

Xapaxrepy, LIHOBY

BU3HAYEHICTb.

locnomapchka AISUTBHICTB, IO 3MIHCHIOETHCS 3
METOI0 OJIepKaHHS NPUOYTKY, € MiANPHUEMHUIITBOM.
[Tlim HEKOMEepIIHHOI TOCIOAAPCHKOIO isSTIBHICTIO
IISUTBHICTD, 10

PO3yMIEThCS rocroaapchKka

3MIMCHIOETHCS 0€3 METH OfIep)KaHHS MPUOYTKY.

He
JUSIIBHICTD

MOXYTh  3MIMCHIOBATH  TOCIONAPCHKY

OpraHu  JEpKaBHOI  BIaAW, OpPraHU

MICIIEBOTO CAMOBPSITyBaHH, IX MOCaI0B1 OCOOH.

2. Cy0O’extaMu TOCHOJApIOBaHHS BHU3HAIOTHCSA
YYaCHUKH TOCHOJAPChKUX BIAHOCHH, SIKiI 31HCHIOIOTH
TOCHOJAPChKY AISUIBHICTD, Peai3yloul TOCIOAapChKy
KOMIIETEHIIII0 (CYKYITHICTh TOCIOJAPCHKUX TpaB Ta
000B’s3KiB), MalOTh BIJOKpEeMJICHE MaiHO 1 HECYTb
BIJIMOBIJAJIbHICTH 32 CBOIMHU 3000B’SI3aHHAMH B MeKax
bOT0 MaifHa, KpiM BUIA/IKIB, epe0auYeHIX 3aKOHOM.

3. Cy0’exTaMu TroCIoJaprOBaHHS €:

rOCHOJAapChKi oOprasizamii - IOPUAWYHI OCOOH,
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CTBOpPEHI  BIAMOBiIHO 110 LIMBIABHOTO  KOJEKCY

YkpaiHu, mignpueMcTBa, a TaKOX IHINI FOPUAMYHI

ocolu, sIKi 3A1HCHIOIOTH TOCIIOAAPCHKY MiSIIBHICTD Ta
3apeecTpOBaHi y BCTAHOBICHOMY 3aKOHOM TIOPSIIKY:;

rpoMajisiHM YKpaiHu, 1HO3eMIll Ta ocobu 0e3
TPOMAJITHCTBA, SIKI  3MIMCHIOIOTH  TOCIOJAPCHKY
TiSUTBHICTH Ta 3apPEECTPOBAHI BIAMOBITHO 0 3aKOHY SIK

HiATPHEMIT.

4. Cy0O’ekTH TOCHONApIOBaHHS 3aJIEKHO Bif
KUIBKOCT1 TIPAIiBHUKIB Ta 00CATY JTOXOMIIB Bia Oyib-
SIKOT TISUTPHOCTI 32 PIK MOXKYTh HaJICXKaTH 10 Cy0’ €KTIB

MIKPOITiIMTPUEMHUIITBA, cy0’€eKTIB Majioro
HiANPUEMHUIITBA, cy0’€eKTiB CEpEHBOTO
HiANPUEMHUIITBA abo cy0’€eKTiB BEJIMKOTO
M1 IIPUEMHUIITBA.

Cy0’exTaMu MIKPOITIAMPUEMHHUIITBA €:

¢bi3u4HI 0c00M, 3apeeCTPOBaH] Y BCTAHOBJICHOMY
3aKOHOM TOPAAKY SK (i3MuHI 0cOOM - MiANpPUEMII, Y
SKUX CEepeqHsl KITbKICTh WPAIBHUKIB 33 3BITHHIA
nepion (kKajgeHmapHuil pik) He mepesuiye 10 oci6 Ta
o0csT PIYHOTO MOXOAY Bim OyAb-sKOi MisUTBHOCTI HE
MEePEBUIIYE CyMy, €KBIBAJICHTHY 2 MiJIbHOHAM €BpO,
BU3HAYCHY 3a OQIIIHHUM KypcoM TPHUBHI IIOJ0
IHO3EMHHX BaJIlOT, BCTAHOBJEHHMM HarioHagbHUM
OankoM VYkpaiHu (cepemHiii 3a 3BITHUH Tmepiofd -
KaJeHJapHUH piK);

IOPUANYHI 0COOM - CyO’€KTH TOCIOJapIOBAHHS
HE3JIEKHO BiJ OpraHizamiiiHO-paBoBOi GoOpMH YU
dbopMH  BIACHOCTI, y SKHUX CEpeaHs
MPaIliBHUKIB 3a 3BITHUN TepioJ (KaJeHIapHUN PiK) HE
nepeunrye 10 oci6 Ta oOcAr piYHOTO MOXOIY BiJ
cymy,
BU3HAUYEHY 3a

KUIBKICTH

Oyab-iKOi  NIAJIBHOCTI HE  TEpEBHILYE
€KBIBaJICHTHY 2 MUJIbOHAM €BpoO,
OoQiIifHUM KypcoM TpHBHI IIOJ0 1HO3EMHHX BAIIIOT,
BCTaHOBJIeHUM HamionanpbHuM  OGaHKOM — YKpaiHu

(cepenHiii 3a 3BITHHI Mepioj] - KAJICHIAPHUH PIK).
Cy0’exTaMu Majoro miANPUEMHHIITBA €:

¢i3ugHi 0coOu, 3apeecTpoBaHi y BCTAHOBICHOMY
3aKOHOM TOPAAKY SK (i3uuHI 0cOOM - MigNpPUEMI, Y
SKUX CepeqHsl KITbKICTh WPAIIBHUKIB 32 3BITHHIA
nepion (KajdeHAapHUM pik) He mepeBunrye 50 ocid Ta
00csT PIYHOTO JOXO0aY BiA OyIb-AKOi TisSTILHOCTI HE

CTBOpPEHI  BIAMOBiIHO 110 LIMBIABHOTO  KOJEKCY

YkpaiHu, MmiIOpueMCTBA, a TaKOXK IHII FOPUIHYHI

ocolu, sIKi 3A1HCHIOIOTh TOCIOAAPCHKY MiSIIBHICTD Ta
3apeecTpOBaHi y BCTAHOBICHOMY 3aKOHOM TIOPSI/IKY;

rpoMajisiHM YKpaiHu, 1HO3eMIll Ta ocobu 0e3
TPOMAJITHCTBA, SIKI  3MIMCHIOIOTH  TOCIOAAPCHKY
TiSUTBHICTH Ta 3aPEECTPOBaHI BIAMOBITHO 10 3aKOHY SIK

HiATPHEMIT.

4. Cy0O’ekTH TOCTONApPIOBaHHS 3aJIe)KHO BiJ
KUIBKOCT1 TIPAIiBHUKIB Ta 00CSTY JTOXOMIIB Bia Oyib-
SIKOT TISUTPHOCTI 32 PIK MOXKYTh HaJICXKaTH /10 Cy0’ €KTIB

MIKPOITiIMTPUEMHUIITBA, cy0’€KTIB MaJioro
HiANPUEMHUIITBA, Cy0’€KTiB CEpEHBOTO
HiANPUEMHUIITBA abo Cy0’€KTiB BEJIMKOTO
1 IPUEMHUIITBA.

Cy0’exTaMu MIKPOITI AMPUEMHHUIITBA €:

¢bi3u4H1 0c00M, 3apEECTPOBAHI Y BCTAHOBICHOMY
3aKOHOM TOPAAKY SIK (Pi3MuHI 0cOOM - MigNpPUEMII, Y
AKX CEepeqHsl KIJTbKICTh TIPAIliBHUKIB 3a 3BITHHUU
nepion (kajgeHgapHuil pik) He mepesuirye 10 oci6 Ta
o0csT PIYHOTO MOXOAY Bin OyAb-iKOi MisUTBHOCTI HE
MEePEBUIIYE CyMy, €KBIBAJICHTHY 2 MiIbHOHAM €BpO,
BU3HAYCHY 3a OQIIIHHUM KypcoM TPHUBHI 100
IHO3EMHHX BaJIIOT, Hamionansanm
OankoM VYkpaiHu (cepemHiii 3a 3BITHUH Tmepiofd -

BCTaHOBJICHHUM

KaJIeHJapHUH piK);

IOPUANYHI O0COOM - CyO’€KTH TOCIOAapIOBAaHHS
HE3aJIeKHO BiJ OpraHizamiiHO-paBoBOi (GopMHU UM
dbopMH  BIACHOCTI, y SKHUX CEpeaHs
MpaIliBHUKIB 3a 3BITHUH TEpioJl (KaJleHIapHUN PIK) HE
nepeunrye 10 oci6 Ta oOcAr piYHOTO MOXOIY BiA
NEPEBUIIYE  CyMY,
€KBIBAJICHTHY 2 MiJbilOHAaM €BpO, BH3HAUCHY 3a

KUIBKICTH

Oyab-iKOi  NIAJIBHOCTI  HE
OoQiIifHUM KypcoM TpHBHI IIOJ0 1HO3EMHHX BAaIIOT,
BCTaHOBJIeHUM HamionansuuM  O6aHkoM  YKpaiHu

(cepenHiii 3a 3BITHHI MEpioj] - KAJICHIAPHUH PIK).
Cy0’exTaMu Majoro miANPUEMHHIITBA €:

¢i3uyHi 0coOu, 3apeecTpoBaHi y BCTAHOBICHOMY
3aKOHOM TOPAAKY SK (pi3MuHI 0cOOM - MigNpPUEMII, Y
AKX CEepeHsl KITbKICTh TIPAIliBHUKIB 3a 3BITHHUU
nepion (KajdeHAapHUM pik) He mepeBunrye 50 ocid Ta
00csT pIYHOTO JOXOMY BiA OyIb-AKOi JisSTILHOCTI HE



https://zakon.rada.gov.ua/laws/show/435-15
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nepeBuIlye cymy, ekBiBasieHTHY 10 MijmbiioHam €Bpo,
11010
BCTaHOBJIeHUM HarionanbHuM

BU3HAUYeHYy 3a OQIUiHHUM KypcoM TpHUBHI
IHO3EMHHX BAaJIOT,
O6ankoM VYkpainum (cepenHiii 3a 3BiTHHI mepion -
KaJICHJAPHUH PIK);

IOpUINYHI 0coOM - CyO0’€KTH TOCIOAapIOBaHHS
HE3AJIKHO BiJ] OpraHizauiiHO-IpaBoBOi (GopMH YU
dbopmu cepenHs
NpaliBHUKIB 32 3BITHUNA mepiof (KaJeHJapHuil pik) He

BJIACHOCTI, Yy SKHUX KUJTBKICTB
nepesuirye 50 oci® Ta obOcAr piyHOrO OXOMYy BiA
OyIb-KOi  HiSTTBHOCTI MEPEBUIIIYE  CYMY,
ekBiBajieHTHY 10 MigpliOHAM €BpO, BHU3HAYEHY 3a
oQIIIHHIM KypCOM TPHBHI IOJO0 1HO3EMHHMX BAJIIOT,

BCTaHOBJIeHUM HarioHanbauM ~ OaHKOM — YKpaiHu

HE

(cepenHiii 3a 3BITHUI TIepio]l - KaJICHIAPHUH PiK).

Cy06’extamu HiIPUEMHUIITBA €

ocobu -

BCJIINKOI'O

IOpUIUYH1 Cy0’€KTH  TrOCHOJApIOBAHHS
HE3JIeKHO BiJ OpraHizamiiiHO-paBoBOi GoOpMH Y
dbopMH  BIACHOCTI, y SKHUX CEpeaHs
MpaIiBHUKIB 3a 3BITHUH mepioj] (KaJIeHIapHUN piK)

nepesuirye 250 oci6 Ta o0cAr pIiYHOrO TOXOIY Bij

KUIBKICTH

Oyab-KO1 JISUIbHOCTI TIEPEBUIIYE CYMY, €KBIBaJICHTHY
50 minbiioHaM €BpoO, BU3HAUEHY 3a O(DiLiHHUM KypcoM
10710
HarmionansauM 6aHkoM YKpaiHu (cepe/Hiii 3a 3BITHHIA

TpUBHI IHO3EMHUX BaJIOT, BCTAHOBJIECHUM

nepioJ - KaJeHIapHHUH PIK).

[Hmm  ropuamuai ocobm Ta (PizuuHi ocobu -
HiANpUeMIli, He mnepeadadeHi ad3alaMy JIPYTUM -
1o

BOCBMUM I1i€1 YaCTHHH, HaJeXKaTb cy0’€KTiB

CEepeHbOTO MiAIPUEMHHIITBA.

nepeBullye cymy, ekBiBasieHTHY 10 MijbiioHam €Bpo,
111010
Hamionansaum

BU3HAUYeHy 3a OQIUiHHUM KypcoM TpHUBHI
1HO3eMHHX BaJIOT, BCTAHOBICHUM
O6ankoM VYkpainum (cepenHiii 3a 3BITHHI mepion -

KaJICHJIApHUH PIK);

IOpUINYHI 0coOM - CyO’€KTH TOCIOJaprOBaHHS
HE3AJIKHO BIiJ] OpraHizaliifHO-paBoBOi (GopMu UH
dbopmu cepenHs
NpaliBHUKIB 32 3BITHUN mepiof (KaJeHJapHUH pik) He

BJIACHOCTI, Yy SKHX KUJTIBKICTb
nepesuiiye 50 oci® Ta oOcsAr pivYHOTO JOXOMY BiX
OyIb-KOi  HiSTTBHOCTI MEPEBUIIIYE  CYMY,
ekBiBajieHTHY 10 MigpliOHAM €BpO, BH3HAYEHY 3a
odIIIHHIM KypCOM TPHBHI IOJ0 1HO3EMHHX BAJIIOT,

BCTaHOBJIeHUM HarioHanbauM  OaHkoM — YKpaiHu

HE

(cepenHiii 3a 3BITHUI TIepio] - KaJCHIAPHUH PiK).

Cy06’extamu HiIPUEMHUIITBA €

ocobu -

BCJIINKOI'O

IOpUIUYH1 Cy0’€KTH  TOCHOJapIOBaHHS
HE3QJIeKHO BiJ OpraHizamiitHO-paBoBOi (GopMHU UM
dbopMH  BIACHOCTI, y SKHUX CEpeaHs
MpaIiBHUKIB 3a 3BITHUN mepioj (KaJeHIapHUH piK)

nepesunrye 250 oci6 Ta o0cAT pIYHOrO TOXOIY Bij

KUIBKICTH

Oyab-KO1 JISUIbHOCTI MEPEBUIIYE CYMY, €KBIBaJICHTHY
50 minpiioHaM €BpoO, BU3HAUEHY 3a O(DiLIHHUM KypcoM
10710
HarnionansauM 6aHkoM YKpaiHu (cepelHiii 3a 3BiTHUN

TpUBHI IHO3EMHUX BaJIOT, BCTAHOBJIECHUM

nepioJ - KaJeHIapHHUH PiK).

[Hmm  ropuamvai ocobm Ta (izuuHl ocobu -
HiANpUeMIli, He mepeadadeHi ad3alaMu JIPYTUM -

BOCBMUM I1i€l YacTUHU, HaleXaTrb MO0 CYO’ €KTIiB
CEepeIHbOTO MiIPUEMHHIITBA.

5. Tocnogapcbki  3000B'SI3aHHSI  MOXKYThb
BHHHKATH:

Oe3mocepenHb0 i3 3akoHy a00  iHIIOro
HOPMATHBHO-TIPABOBOI0  aKTa, MI0  PeryJare
rocrnoAapchbKy AiflIbHICTh;

3 aKTa ynpaBJliHHS rocnoapcbKoo
MISVIBHICTIO; 3 JO0roBOpPy Ta  iHIIMX  Yroji,

nepegdavyeHuXx 3aKOHOM, a TaKOX 3 Yroia, He
nepeadavyeHNx 3aKOHOM, ajie TaKHX, sIKi HOMYy He
cynepe4arhb;

BHACJTIIOK 3amoJisiHHA MKOAU Cy0'ekTy ado
cy0'€eKTOM TrocmojaprBaHHs, HNpPUIAOaHHA a0o



https://zakon.rada.gov.ua/laws/show/4196-20#n18
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30epe:xkeHH MaiiHa Ccy0'€KTa TrocnogaprBaHHA
(Y4acHHKA rocmoAapchbKUX BiJHOCHH) 32 PaxyHOK
iHIIOT0 TroCmOAApPHIYOro cyd’ekra (y4acHUKA
rocrnoIapcbKuX BiIHOCHMH) 0e3 JOCTATHIX HAa Te
mijcTaB;

y pe3yJabTari CTBOPEHHHA 00'ekTiB
iHTeJIeKTyaJIbHOI  BJIACHOCTI Ta  iHmIMX il
cy0'eKkTiB, a TaKO0XK BHACJIIIOK MOAiH, 3 SIKUMH
3aKOH MOB'SI3y€ HACTAaHHSI NPaBOBUX HACJHIIKIB Yy
c(epi rocnnonaproBanHs.

Crarrsa 2!. MaiiHoBo-rocnofapchKi 3000B'13aHHS

MaliHOBO-TOCIIOAAPCHKUMU BU3HAKOTHCS
[IUBITLHO-TIPABOB1 3000B'sI3aHHS, 1[0 BUHUKAIOTH MIXK
y4aCHUKAMH TOCIIOIAPCHKUX BiJIHOCHH npu
3MIMCHEHHI TOCMOAAPCHKOi ISNIBHOCTI, B CHIIY SIKUX
3000B'A3aHa CTOpPOHAa [IOBMHHA BYMHHUTHU II€BHY
rOCTIOJIAPChKY JIIF0 Ha KOPHUCThH JPYroi CTOPOHH abo
yTpUMATHCS Bij MEBHOI [ii, a yIpaBHEHA CTOPOHA Ma€
paBO BUMAaraTH BiJl 3000B'13aHO1 CTOPOHH BUKOHAHHS
il 000B's3KY.

Cy0'exTamu MaifHOBO-TOCIIOJJAPCHKUX
3000B'13aHb MOXKYTh OyTH CyO0'€KTH TOCIIOJapIOBaHHS,
3a3HA4Y€H] y YaCTUHI TPETiH CTaTTl 2 bOTo 3aKOHY.

Crarrs 22, OprasizaniifHo-rocnogapchrKi
3000B'sI3aHHS
Oprasi3aniifHo-ToCIoAapChbKUMU BU3HAIOTHCS

roCToIapchKi 3000B's13aHHS, 110 BUHUKAIOTh Y TIPOIIECi
VOPaBIIHHS  TOCHOJAPCHKOIO  MISUTBHICTIO MK
cy0'ekTomM rocrnoIaploBaHHs Ta cy0'ekTomM
OpraHizaliiHO-TOCIIOAAPCHKUX MMOBHOBAXEHb, B CHITY
SKUX 3000B'I3aHa CTOpOHA TOBWHHA 3IINCHUTH Ha
KOPHCTb JApPYyroi CTOPOHU TI€BHY YIPAaBIiHCHKO-
roCToJIapchKy (OpraHizalliiiHy) mit0 ad0 yTpUMAaTHCS
Bl TIEBHOI Jii, a yIpaBHEHa CTOpOHAa Ma€ IIPaBO
BUMaraTtd BiJ 3000B'S3aHOT CTOPOHM BHUKOHAHHS il
000B'S3KY.

OprasizaniifHo-rocrno1apchKi 3000B's13aHHS
MOXYTh BUHHKATH:

MDK CY0'€KTOM TOCIIOJAapPIOBAHHS Ta BIIACHUKOM,
KWW € 3aCHOBHUKOM JIaHOTO Cy0'€KTa;

MK Cy0'€eKTaMH TOCHOJIAPIOBAHHA, fAKI pa3oM
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OpraHi3oByIOTh 00'€MHAHHS IOPUAMYHUX OCi0, Ta
OpraHamH yrpaBiIiHHS 00'eTHaHHS;

MDK CyO0'€eKTaMH TOCIIOJApIOBaHHS, y pasi SKIIO
OJIVH 3 HUX € II0JI0 1HIIIOTO TOYiPHIM MiAMPUEMCTBOM;

B IHIIMX BWIIAKaX, IMepea0aYeHuX, I1HIIUMU
3aKOHOJaBUUMU aKTamMu abo YCTaHOBYUMU
JIOKyMEHTaMU Cy0'e€KTa TOCTIOJaprOBaHHSI.

Oprasi3aniifHo-ToCIoaapChKi 3000B's13aHHS
cy0'eKTIB MOXYTh BUHHMKATH 3 JIOTOBOPY Ta HaOyBaTu

dbopmu 10TOBOPY.

Bukonasi:

IMosaroxoBuu B.I. 3aBimyBau BiJIiTy ImpaBoBOi B3aemopii 0i3Hecy 1 aepxasu HJII
MIPUBATHOTO MpaBa 1 mianpueMHUNTBa IMeH1 akagemika @.I. bypuaka HAIIpH VYkpainu,
JIOKTOP IOPUANYHUX HAyK, CTapIINK HAyKOBUN CIIBPOOITHUK.

Trkauyk A.B. acmipantka HJII npuBatHOro mnpaa 1 MNiANPUEMHUIITBA 1MEHI

akanemika @.I. bypuaka HAIIpH VYkpainu.
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rpomMajicbka opramisanis
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JOBIIKA
PO BIPOBAKEHHS Pe3yJIbTaTiB AHCEPTAL[ifHOTO HOCIIiIKEHHS
Txauyk Anacracii BikropiBuu Ha Temy «HaGyTTs MaiiHa cy6’€KTOM roCrojiapioBaHHs
0e3 nocTaTHIX IiICTaB»

I'pomanceka opramisamis «KOMITET 3AXUCTY [IIPAB JIIOJIMHW»
o3HalfioMmiacs 3 Marepianamu gucepTaiiiiHoro gochimkenHs Tkauyk AmHacracii
BikTOpiBHH Ta MOCBIAYYE, IO BUCHOBKY JOC/IIKEHHS CIPUATHMYTh €QHOCTI pO3yMiHHA
Ta MPaBHJIBHOTO 3aCTOCYBAaHHsS HOPM, SIKI PEryJOITh I'OCIIOJNAPCHKO-NPaBOBI aCHEKTH
BIJIIIKO/yBaHHsI Ta 3BLIbHEHHS BiJl TOCIIOIapCHKO-TIPaBOBO] BiIIIOBI AIBHOCT] y BHNaAKax
OesmicTaBHOTO 30arayeHHs.

Opnepxani pe3ynsTaTi MOXyTh GyTH 3aCTOCOBaHi JUIsi yJIOCKOHAJEHHS OKPEMHX
HaNpsAMKIB HayKH TOCHOJAapPChKOro Ta LMBUIBHOIO IpaBa, B TOMY YMCIi, M 4ac
TNpOoBeieHHs HAYKOBHX MOCTIKEHb LMBIIBLHO- Ta TOCMOAAPCHKO-TPABOBHX 30008 si3aHb
npu HabyTTi MaiiHa cy0’€KTOM roCro/IaproBanHs 6€3 IOCTaTHIX MiaCcTaB.

3acTocyBaHHS I10JI0XKEHb JAUCEPTALIHHOTO OCII/KEHHS Y JisIBHOCTI TPOMaChKOL
opranizauii «KOMITET 3AXHWCTY TIPAB JIXOJMHMW» mifBuinye sKiCTh BUKOHAHHS
3aBJiaHb Ta CIPUAE PO3BUTKY JiATBHOCTI TpOMaZICkKOi oprasisarii.

3 nosazow, Kepiehuk
I'o "Komimem 3axucmy npae ai0duHu "
lleeuyn B.B.
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JIOJIATOK K
JIOBIJIKA TIPO BITPOBA/KEHHSI PE3VJILTATIB
JUCEPTALIIIHOTO JOCIIUKEHHS

BUIIT'OPO/ICbKA MICBKA PAJIA

. 1lleBuenkal, m. Bumropon, KuiBcbka obmacts, 07301
Ten.(04596) 54-203 (04596) 22-018

e-mail:vmri@vyshgorod-mrada. gov.uacaiit: www. vyshgorod-mrada.gov.ua
kop srigHo 3 €JIPTIOY 04054866

Ne Bl Ha Ne Bl

JOBIJIKA
MPO BIPOBAIKSHHS PE3y/IbTATIE AUCEPTALIIMHONO AOCTIKEHHS
Tkauyk AHacTacii BiIkropiBHU HA Temy
«HabyTTa maitna cyd’ekTom rocnoaproBannasa 0e3 JOCTATHIX MACTAB»

Buuiropojaceka Miceka pajaa, 03HaHOMHBIIKMCE 3 MaTEplajiaMu JIMCEPTALIHHOTO
nocimipkeHHs  Tkauyk  Asacracii  BIKTOPIBHHM, HOBLIOMIISE, 110 BHCHOBKH
OOCITIDKEHHS HAAaayTh TEOPETHYHY OCHOBY A/ KOPEKTHOTO PO3MEIKYBaHHSA chep
IpH 3aCTOCYBaHHI HOPM LMBIIBHOTO Ta TOCIMOAAPCHKOTO MpaBa Y dISNTBHOCTI
Bumropoacekoi MickKkoi paam.

BucnoBk# mucepTamifHoro MOCTIHKEHHSA CIIPHATAMYTEH TJTHONIOMY PO3YMIHHIO
MOHATIHHOrO amapaty 3000B’s3aHb CYO0’CKTY TOCMOAAapIOBAHHS, MI0 BHHHKAIOTH
BHACNIIOK Oe3mifcTaBHOr0 HaOyTTs MaitHa. [0 yBaru B3sTO BHCHOBKH JHCEPTaHTA
o0 MpoOIeMaTHKH MPAKTHYHOTO 3aCTOCYBAaHHSA HOPMATHBHOI 0as3u, IO PEryJIioE
NpaBoBIAHOCMHM B cepl  OesmiactaBHoro  HaOyTTs  MailHa  cyQ ekTom
roCrnoAapIOBaHHs,

3acTocyBaHHS  pe3ydbTaTiB  JIUCEPTAIlfHONO  JIOCII/UKEHHA  CHIPHATHME
BUKOHAHHIO OCHOBHUX 3aB/IaHb, NOKJIAJAEHMX HAa BUIIropojchky MIChbKY pajiy
BIMOBIHO 0 HOPM YHHHOTO 3aKOHOJABCTBA.

Micbkuii rojiosa Onexcin MOMOT
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TIOJIATOK U

TIOBIJIKA TTPO BITPOBA/IKEHHSI PE3VJILTATIB
JUCEPTALIIMHOTO JOCIIUKEHHS

TOBAPUCTBO 3 OBMEXEHOK BIANOBIAANBHICTIO
«IHXXWHIPUHIOBA KOMIMAHIA «<ABTOMATICTPAIb»

tOpuanuHa agpeca:

01014, m. Kuis, Byn. 3gipuHelbka, Byanrok 63

E-mail: tov.ik.avtomagistral@gmail.com, +38(050)919-34-78
€OPMNOY: 42055455, n/p Ne UA463805260000026001001137335
B AT KB «MMOBYCx»

T0B «IK «ABTOMATICTPANby

BUX. MZZ%@@{_’{/E Pz, .

Josiaka
IIPO BIPOBA/DKEHHS PE3YIbTATIB JMCEPTALIHHOTO IOCHIJKEHHS
Trauyk Anacracii Bikropisau
Ha temy «HalyTTs MaiiHa ¢y’ eKTOM rocroaproBaHHs 6e3 JoCTaTHIX I1JICTABY

®axisusma  TOB  «ImkuHipyHIoBa  KOMIAHIS  «ABTOMAricTpaiby — PO3IIISHYTO
nucepTaniiiny poGory Tkauyk Amacracii Bixropipam Ha Temy «Halyrrst maiina cy®’exTom
rocIoflapioBanisa 0e3 JOCTATHIX MiJCTaB», 10 MOJAEThCS Ha 3M00YTTS HAYKOBOIO CTYICHS
noxrtopa hinocodii B ranysi npasa creriansuicts 081 Ipaso.

Tak, 3oxkpema B npaktHuniil misusHocTi TOB «IK «ABTOMAricTpaib» BpaxoByeThes
NpoaHali3oBaHa Cy/l0Ba TPAKTHKA [OBEPHEHHS MaifHa BHACHIZOK iforo HabyTTs cy0’exToM
rocriojiapioBanns 6e3 0CTaTHIX MiICTaB, IPHIHATO 10 YBard TOCIOIAPCHKO-TIPABOBUH ACTIEKT
CTIiBBI/IHOLLEHHS TI030BY PO MOBEPHEHHA MaiiHa BHACIZOK HOro HaOyTTs 6e3 JIocTaTHiX MiJcTan
3 IHIIUMK BUMOTAMH.

B npakTHUHiH isSIbHOCTI BUKOPHCTAHO aHAi3 IPABOBOIO PEryJIOBaHHs 30008’ 13aHb HPH
HabyTTi MaifHa cy6’€KTOM rocnojapioBaHis Ge3 TOCTATHIX MiJICTaB Ta BIALIKOLYBAHHS HIKO/HK
(36UTKIB) BiIMOBIHO 0 BEMOT I[MBUIBHOIO Ta rOCIOJAPCHKOTO 3aKOHOAABCTBA YKPaiHH Juid
MOKPAIECHHS IOPHANYHOTO CYNPOBOLY TOBAPHCTBA.

3asHadeHe BHINC CHPMSUIO MIJABANICHHIO e(EKTHBHOCTI BEJEHHS TOCIOAaPCHKOL
nisierocti TOB «IK «ABroMaricTpanb» 30KpeMa LI0J0 3aXHCTY BIACHHX IIPaB Ta iHTEpeciB Y
poGOTi 3 KOHTpareHTaMH, OPraHaMH JASPKaBHOT BIIA/IH Ta MICIIEBOIO CAMOBPSI/lyBAHHSL.

AnpoBarisi pesysbTaTiB JIOCIIPKEHHS CBIIUMTR NpPO iX pEATBHICT Ta MOMIHBICTH
BUKOPHMCTAHHS Ha IIPAKTHIL.

Jlupextop | Bunnuk C.C.
P
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