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0. B. Crynak,

cynna Kacarmitimoro muBisnbHOTO cyay v ckiaani Bepxosuoro Cynoy,

acuipasT HaykoBo-mocaigfHOTO iHCTUTYTY IPUBATHOI'O IIPpaBa i MifIpUEMHUITBA
imeHni akagemika @. I'. Bypuaka HAIIpH Vkpaiuu

KNACUNDIKALIA LMBITbHUX CIMPAB,
B AKUX PEANI3YETbCS NPUHLINN
«HAUKPALLI IHTEPECN ANTUHN»

Y emammi 3anpononosana aemopcvka KaiacuQikayis kamezopiil YugilbHUX CNPaAaé npu 6upi-
WLeHHI CciMellHuX cnopie, 8 AKuXx nidaszace 8paxy8aHHi0 NPUHYUN «HAUKpaWi inmepecu dumu-
Hu». Aemopcvka Kaacupikayis 0ae MOHIUBICMb BUOKPEMUMU CNEYUPIKY UUBIAbHUX CNpaAs,
AKI x04 i 06’ e0HaHni 0008’ A3K08iCMI0 3ACMOCY8AHHA cYOOM NPUHUUNY «HAUKpaAW,i inmepecu
JumuHnu», npome Maomev neéHi npoyecyanrvHi ocobaugocmi npu ix nidzomosui ma po3zasadi.
Kaacugirayis 00360auna 0OKpeciumuy KaANY08i QaKmopu, SKUMU Gopmyromscs inmepecu Ou-
MuHU Yy pisHux cepax it neummedisgnvrocmi. B ocnosy kaacu@irkayii nokaaderno nacamneped
npedmem no3o6y; npagosi 36’A3xu mix 6ionozivnumu mamip’io, 6amvrom i dumunoio; 3abes-
neueHHsa ocobucmux HemailHosux ma MaiiHosux npag OumuHu.

Knrwouosi cnoea: nailkpawi inmepecu OumuHnu, yusiavHe cydoiuHcmeo, npedmem no3osy,

MailHOBI cnopu, 6CMAHO0B8JEeHHA OambKiecmaea, ocnopenns 6amovKiecmaa.

ITocranoBka mpo6Gaemu. [Ipuunun mHaii-
Kpaloro 3a0esIeueHHs iHTepeciB € KepiB-
HUM IIPUHIIUIIOM, AOTPUMYBATHCA SKOTO
MOBUWHHI cyAu mig uac 3gificHeHHs IIpaBoO-
Cyans, II[0 CTOCYEThCS iHTepeciB miteit [17,
c. 70]. BusHaueHHA LHOTO IPUHIUNY SAK
KepiBHOTO IOSCHIOETHCSA OaraThbMa (PaxTo-
pamu. Hacammepen, y MiskHapogHOMy mIpa-
Bi BakpimieHuil migxim, mo mpaBocyand,
IPYKHE O NUTUHU, IMOBUHHO 3AiliCHIOBA-
THCS 3 YpaXyBaHHAM AKHaWKpAaIoro 3abes-
MeueHHs iHTepeciB AUTUHU. YIeplie Iei
nmpuHIUD 3raayetbesa y Iexmaaparnii OOH
npo mpasa autuuu 1959 p. Bigmosiguo mo
npeaMOyau AeKJapalii «JiacTBO 30008’ -
3aHe JAaTU AUTWHI Bce HaWKpalle, 1[0 BOHO
mae» [4]. OGoB’s130K 3abesmeuyBaTy Haii-
Kpallli iHTepecu IUTUHU iCHYE AK y ii poau-
uyiB (Hacammepen 0aTbKiB), Tak i y OyIb-
AKUX Jep:KaBHUX OPraHiB, Y TOMY YMCJIi
cymiB. 3o0Kpema, BiAMOBIZHO O IIPUHIK-
ny 2 Jlexjapaiiii mpu yxXBajieHHi 3aKOHIiB,
1[0 CTOCYIOThCsS 3a0e3leueHHs CIPUATIU-
BHUX YMOB Ta MOKJIMBOCTeI IJIsd ii PO3BUTKY
OCHOBHOIO MeTOI0 Ma€ OyTH HalKpaiie 3a-
Oesmeuennsa iHTepeciB murtuuu. Hapami

MIPUHIUI AKHATKPAIIOro 3a0e3meueH s iH-
TepeciB AUTHMHU S3HAUIIIOB CBOE BimoOpa-
JKeHHs B 6araTboX Mi’KHApOTHUX JOKYMEH-
TaxX Ta CyAOBilli IpPaKTUIll MisKHapPOAHUX iH-
cTurylii. 3okpema, ykaszaHa JlekJsaparisa
OOH crana ocuoBoio aasa npuiitaaTTas OOH
20 jgucronaga 1989 p. Kousenrii mpo mpa-
Ba IUTHHU, BigmoBiguo mo ct. 3 KouseHil
PO IIPaB AUTHUHU «B YCiX AiAX m10m0 aiTei,
He3aJIe)KHO Bij Toro, 3miHCHIOIOTHCA BOHU
Iep:KaBHUMU YU IPUBATHUMU yCTaHOBAMU,
110 3aliMalThCd MUTAHHAMU COIiaJbHOTO
3abes3meueHHs, CyJAaMu, aAMiHiCTpaTUBHU-
MU UM 3aKOHOJABUMMU OPraHAMU, IIEPIIO-
Yyeprosa yBara IpuUAijIg€ThCA SKHANKPAIIo-
My 3abes3meueHHIO iHTepeciB mgutuHU» [7].
ITpunnun s3abe3mnmeueHHs «HAWKpaliux iH-
TepeciB AUTUHU» TaKOK BaKpillJIeHU#d Yy
KouseH1ii mpo 3axucT mpaB JIOAUHU i OC-
HOBOTIOJOKHUX cBobox 1950 p., KouBenii
IIPO IUBiJILHO-IIPABOBI aCIeKTH MilKHapOX-
Horo BukpameHHa maiteir 1980 p.; Kousen-
1ii mpo 3axuCT AiTe# Ta CHiBPOOiTHUIITBO
B Trajgys3i MiKHapOgZHOTO YCHUHOBJIEHHS
1993 p.; KouseHIiii npo mopucaukKIiiio, 3a-
CTOCOBHE ITPaBO, BUBHAHHA, BUKOHAHHSA Ta
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CIIiBPOOITHUIITBO CTOCOBHO 0OAaTbKiBCHKOI
BifmoBimambHOCTI Ta 3aX0AiB 3aXUCTy AiTel
1996 p. Tomro [9, c. 53—54]. V pimenni
€BpoIIeiicbKOr0 CyAy 3 IpaB JOAUHU (da-
ai — €CILJI) y cupasi «X v. Latvia» sasua-
YEHO: «iCHY€ IMUPOKUHN KOHCEHCYC — Y TO-
My 4YHCJIi B MiKHaApOZHOMY IIpaBi — Ha
TiATPUMKY imei mpo Te, IO B ycix pimreH-
HAX, III0 CTOCYIOThCA AiTeH, iXHi HaWKparri
iHTepecu mMoBWHHI cToATH MOHAL yce» [1].

HepmockonamicTh HAaIiOHAJIBLHOTO 3aKO-
HOJABCTBA Y HNUTAaHHI HOPMATUBHOT'O PETY-
JIIOBAHHA KPUTEPiaJbHUX O3HAK MOHATTA
«HaWKparmii iHTepecu AUTHUHU» 3YMOBJIIIOE
IMIUPOKY MOWCKPEIlilo KOMIIETEeHTHHX oOpra-
HiB y BU3HaueHi Takux iHTepeciB. Ha mpak-
TUIl IITUPOTA AUCKPeEIii moJyisgrae y HeoO-
ximHOCTI BpaxyBaHHA CyJaMH iCTOTHOI
KiJBKOCTI (haKTOpiB if 00CTABUH MPU BU3HA-
YeHHi TOro, 110 BiANOBifae HaKpaIlum iH-
TepecaM KOHKPETHOI IUTUHYU Y KOHKPETHil
cupaBi. Taxki curyarmii HDOpPOmKYyIOTH TakK
3BaHUH «IIapagoKCc BUOOPY», III0 (DAKTUYUHO
HiBeJifoe O00’€KTHBHICTE Ta OOIPYHTOBA-
HiCTH Pe3yJabTaTy CYHOBOI OIIiHKU.

Cran mocaimseHHsa mpooaemu. Harmra
IepsKkaBa IIOCHIZOBHO MiATBEPIIKYE CBOE
NparHeHHA Y [JOCATHEHHI MisKHapOIHUX
cCTaHIapTiB y cdepi cyIounHCTBA K Y IIPO-
ImeAypPHUX TUTAHHAX, TaK 1 B YacTWHiI 3a-
OesmeueHHA HaAWKpaIUX iHTEepeciB TUTHUHU
OpU BUPINIEeHHI KOHKPETHUX KaTeropiu
cupas. IloHATTA «HaliKpaile 3a0e3neueHHs
iHTepeciB auTwMHN» 0€3 BU3HAUEHHS KOH-
KpeTHOI mediHirii mOOZMHOKO BUKOPUCTO-
BY€ETBhCA y HAIiOHAJIBHOMY 3aKOHOIABCTBI.
30kpema, BimmoBimHo mo ctr. 1 3akoHy
Yrpainu «IIpo oxopony guTuHCTBa» 3a0€3-
MeuYeHHs HaWKpaIlux iHTepeciB TUTUHU BU-
3HavYaeThcA AK Aii Ta pileHHS, IO CHPA-
MOBaHi Ha B3aJ0BOJIEHHS iHAWBIiAyaJabHUX
moTped OUTHHU BiAMOBigHO mo il BiKy, cTa-
Ti, cTaHy 370pOB’sA, 0COOJIMBOCTEI PO3BUT-
Ky, "KUTTEBOTO OOCBiZly, POAUHHOI, KYJb-
TYPHOI Ta eTHiYHOI HaJeXXHOCTi Ta Bpaxo-
BYIOTb IYMKY AUTHUHU, SKIO BOHA JOCATJA
TAKOTO BiKYy i piBHS PO3BUTKY, IO MOXKe il
BucyoBuTu [15]. HaBeneni monoxenuna 3a-
KOHY HaBpAJ YU MOYKHA Ha3BaTU HOpPMa-
TUBHO-IPABOBUM BU3HAUEHHAM IIOHATTSA
«HaWKpammui iHTepec AUTWHU», OCKiJIbKU
Ma€ Miclie JIMIlle O3HAUeHHs ILIAXY 3abes-

30

MMeYeHHs TaKUX iHTepeciB, K CIIPAMOBAHO-
cTi mifi Ha 3aJ0BOJIEHHS iHAMBIAyaIbHUX
moTped AUTUHU, 0e3 BUBHAUEHHS KOHKPET-
HUX KpUTepiiB ypaxyBaHHS TaKux (axTo-
piB, AK BiK, cTaTh, CTaH 3J0POB’A, 0COOIU-
BOCTi PO3BUTKY, JKUTTEBOTO OOCBimy, PO-
OIUHHOI, KYJIBTYPHOI Ta eTHiUHOI HaJIE}KHO-
cTi Tomo. BigcyTHicTh HOPpMATHUBHO-IIPABO-
BOTO BU3HAUEHHSA Ha PiBHiI HAIIOHAJIBHOTO
3aKOHO/JABCTBA IOHATTS <«HaWKpamuii iH-
Tepec AUTUHU» 3YMOBJIIOE BUKOPUCTAHHSA
HOPM MiKHApOZHOTO IIpaBa, SAK IyKepesa
IIpaBa Ta BUCHOBKiB, cOPMOBAHUX y IIPaK-
Tuni €CILJI.

Ho mocmimkennsa kateropil «Habkparmri
iHTepecu TUTUHU» 3 PIBHUX MO3UILil ITEpio-
OUYHO 3BepTajacsa yBara 3 OOKY IIpeicTaB-
HUKiB mpaBoBOi HAyKM Ta IOPUCTiB-IIPaB-
HUKiB, B30Kpema: B. I. Bojomusa,
JI. JI. T'peuxko, M. M. Hakosuu, I. B. {Ku-
JAuHKOBa, JI. B. Kpacumsxa, M. B. Men-
mxyna, B. M. Mupouernxko, 3. B. Powmos-
cbka, B. I. Tpy6a, JI. I. Toxapuyx,
I0. B. Yepusaxk, I'. B. Yypnura, €. II. Xano-
Buu, Ta iH. IIpore muranHA (GopMyBaHHA
KJgacudikamnii kaTeropiii MUBIILHUX CIIPAB
3 OKPeCJIeHOI IpobJyieMaTUKU He OTPUMAJIO
HaJeXXHOI HAyKOBOI yBaru, Ir0 00yMOBJIIOE
HeoOXimHicTh Iiel HayKOBOI PO3POOKHU.

HesBaxaroum Ha Te, 110 IPUHITUNI «HAH-
KpaIlli iHTepecu JUTUHU» Y ITPABO3aCTOCOB-
Hil migiabHOCTI (GOPMYETHCA 3 O3HAKAMU
MiKraayseBux ImigxoniB mo GopMyBaHHA
KOHIENI[il 3aXWUCTy IpaB AUTUHU, IMIPOTE
nmepeBakHa OiJbITiCT, MPABOBUX KOHQJIIK-
TiB (CHOpPiB) BUHHUKAIOTH, PO3IIANAIOTHCS
Ta BUPIMIYIOTHCA IO CYTi B YKpaiHi 3araib-
HUMHU CyZaMU B MOPANKY IIUBLIBHOTO CYO-
YUMHCTBA Y MeXKaX BifIMOBIZHUX IMUBIIBHUX
cupaB. Tomy monmi6bHa KarTeropis cimeiiHUX
cupaB MoOKe OyTu KjacudikoBaHa, 3ajierk-
HO BiJ meBHHX KPUTepPiiB, azKe Taka KJja-
cudikamia mgae MOMKJIUBICTD BUOKDPEMUTH
crenu@iky meBHUX MUBIJIBHUX CIIPaB, AKi
x04 i 00’exHaHi 060B’IBKOBiCTIO ypaxyBaH-
HSIM CYIOM IPHMHIUIY 3a0e3IleueHHsd Hai-
Kpamux iHTepeciB AUTWHU, IPOTe MAalOTh
MMeBHi IpoIlecyajbHi 0COGJIMBOCTI IMpu IIif-
TOTOBIIi Ta PO3TJIAMAIL Iiel KaTeropii cupas.

Ha mizcraBi BHKJIameHOro BHU3HAUAEMO
MeTy Iiel craTTi — 3AificHuTH KJjaacudika-
Iif0 MUBIIBHUX CIIPaB, B AKUX PEaTi3yETh-
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cAd TPUHIMI «HAWKpAaIli iHTepecu IWUTU-
Hu». Taka Mera miamyeThcsa OyTHU HOCAT-
HYTOIO Yepe3 BUKOHAHHS HU3KU 3aBAaHb, a
came: 1) BUBUUTH CYAOBi pillleHHA, yXBaJe-
Hi B IOPAAKY IUBiJIBHOTO CYZOUYMHCTBA, B
AKUX pealisyeThCA NPUHIUI <«HaAWKpaIli
iHTepecu TUTUHU»; 2) BUOKPEMUTH CITiJIbHIL
i BigmMiHHI 0O3HAKM, IO 3MOYKYTh CTATH OC-
HOBOIO KOHKPETHOTro KJacu@ikaiiifHoro
KpPUTEpPilo momisly KaTeropiii cmpas, B AKUH
MPOABJAETHCA MOCHIAMKYBAHUN ITPUHITAI;
3) chopmyBaTu KOHKPeTHI Kiaacudikaiifini
KpuTepil HUBIJILHUX CIOpPaB, B AKUX pe-
aridyeThcA NMPUHIIUN <«HAWKpaIli iHTepecu
mutnHu. Cnuparouymch Ha aKcioMaTWyHMHN
migxim, 1m0 ypaxyBaHHS HaWKpallux iHTe-
peciB IUTHMHU € KepPiBHUM NPUHIIUIIOM,
KU 3aCTOCOBYETHCS PO BUPIINIEHHi CIIO-
piB 11070 IIpaB Ta iHTepeciB AUTHUHU, MPeE-
MEeTOM JOCJTimKeHHsA I1iei cTarTTi BuU3HA-
yaeMo cdepy MNPaBOCyLAA B KOHTEKCTL
ypaxyBaHHSA CyJaMu HaWKpaIlux iHTepeciB
OUTHUHU IIiJ Yac 3MifiCHeHHS CYyAOYHNHCTBA.

Bukaang ocHoOBHOro Mmarepiaixy gociri-
mkenHa. OcHoBoio nisa Kjaacudikaiii mu-
BiJTBHUX CIIPaB, B AKUX Peai3yeThCcA IPUH-
IUI «HaWKpamli inTepecu qutueu», € KoH-
crurynia Yrpainu, CK Vkpaimu, IIK
Vipainu, 3akom YKpainum Big 26 KBiTHS
2001 p. Ne 2402-III «IIpo 0XOpPOHY AUTUH-
crBa»[15], 3akon VYkpainu Big 13 ciunma
2005 p. Ne 2342-1V «IIpo 3abesneueHHSs Op-
raHisaiiiHO-IPaBOBUX YMOB COI[iaJIbHOTO
3axXMUCTy JOiTeli-cupiT Ta pgiteii, mosbaBiie-
HUX 0aTbKiBCHKOTO miKkJyBaHHA» [6], 3a-
KoH VYxkpaimm Bim 2 uepBHa 2005 p.
Ne 2623-1IV «IIpo ocHOBU coIliajJbHOTO 3a-
XUCTY 0€3[OMHUX OCi0 i 6e3TPUTYIBHUX Ii-
rTeti» [5], Ilopanox mpoBamKeHHS opraHa-
MU OMNiKM Ta MiKJYBaHHA MisAJbHOCTi, mO-
B’A3aHOI i3 3axXmcTOM IIpaB AUTUHU, 3a-
TBepa:KeHuil mocraHoBoio Kabimery Mi-
HicTpiB Ykpaiuu Bim 24 Bepecus 2008 p.
Ne 866 [10].

IJia mpomosulliii mpoBeJeHHA BiAmOBiz-
HOoi KJacmdikarii HaramaeMo ABa OCHOBHi
acmekTu, mio ix susHauus €CIIJI, manpuk-
nagm, y m. 76 pimenua «M.C. mporu Ykpai-
Hu» Big 11 gunua 2017 p., ciupaouynch Ha
pimmenHa y crupaBi «Mamuyp npotu YKpai-
Hu» Bixg 16 aunus 2015 p., maa sacrocy-
BaHHA CyJAaMH Ta iHIIUMU AePKaBHUMU OP-

raHaM¥u BilIOBiTHOTO NPUHIMOY: ITiJ dac
BCTAHOBJIEHHS HaWKPAIUX iHTEepeciB quTu-
HU B KOHKPETHIill cripaBi HeoOXimHo Bpaxo-
ByBaTu: 1) B HaWlKpamux iHTepecax NUTHU-
HuU € 30epe)kenHsa i1 3B’aA3KiB i3 cim’ero,
KpiM BUDAAKiB, KOJIU TOBENEHO, 0 ciM’a €
HENIPUAATHOI0 ab0 ABHO AUCHYHKI[IOHAIH-
HOI0; 2) B HaWKpalux iHTepecax IUTHU-
HU — 3abe3neuyuTH ii pOBBUTOK y 6€31€UHO-
My, HamiiiHOMy Ta cTabiJibHOMY cepemo-
BUIIi, AKe He € AUCHYHKIiOHAIBLHUM [8,
c. 89].

Iz ormmany Ha BKal3aHiI MOJOXKEHHA HOD-
MAaTHUBHHUX IOKYMEHTIiB, a TaKOX aHaJi3y-
04U IIPABO3aCTOCOBHY IPAKTHUKY, CIPOOY-
€MO 3aIIPOIOHYBATHU TAKWI KPUTEPiaIbHUN
mojisl INUBIIBHUX cIOpaB, B HAKUX pe-
aisdyeThcsA MPUHIIUI «HAWKpAaIi iHTepecu
OIUTUHU», 1[0 CIUPAEThCI Ha XapaKTepuc-
TUKY mOpenmery 1mo30By. OTike, MuBiabHi
CIIPaBY, B AKUX PealisyeThCA TAKUU IPUH-
IIUII, MOXKHA mofijuTu Tak: 1) cupaBu, B
AKUX TpeaMeT M030BY 0e3mocepeaHbo CTO-
CYETHCA BCTAHOBJIEHHA OioJsioriuHOTO 6aTh-
KiBcTBa (MaTepwHCTBA) IMOAO AUTUHU HAK
disuunOi ocobu; 2) cupaBu 3 IPEIMETOM
IIO30BY, SAKHUI CTOCYETHCS CIPOCTYBAHHS
GiosoriuHoro OaTbKiBCcTBa (MaTepMHCTBA)
100 IUTHUHY AK (pisuuHoi ocobdu; 3) cmpa-
BU, IIPEIMETOM II030BY B AKUX € PO3ipBaH-
HS IIOBHICTIO UYM YaCTKOBO COI[iaJIbHUX
Ta/abo0 mepeBaKHOI OiJBIIOCTI IIPaBOBUX
3B A3KiB OioJsioriunmx 6aTbKiB 4M OZHOIO 3
HUX i3 OuUTWHOIO; 4) CIpaBW, HPEIMETOM
II030BY B IKUX HABIAKW, € IIOHOBJIEHHSA CO-
nianbHUX Ta/a60 IpaBoBUX 3B’A3KiB 6ioJo-
riuamx 0aTbKiB UM OJHOro 3 HUX i3 AUTHU-
HOI0, TOOTO BO33’€THAHHAM [OUTUHUA 3
ciMm’er0, CTBOPEHOIO Ha IIiiIcTaBi KPOBHOTO
cropigHeHHsd, ab0 II030BHI BHUMOTU IIPO
«CTBOPEHHA» AJA JUTHUHU CiM’i yHaACIiZOK
BUKODPUCTAHHS TAKOTO IIPAaBOBOTO MeXaHi3-
My SIK YCUHOBJIEHHSA UM BUMOTHY PO 3abes-
IeYeHHS AUTHWHI iHIOIOrO poxy 3axucty ii
iHTepeciB; 5) cmpaBu MIO0J0 HEMaWHOBUX
opaB OAUTWUHU, AKi, AK IPaBUJIO0, BUHUKA-
IOTHh MiX 0aThbKaMu, III0 He CIPOMOXKHIi 106-
POBiJIbLHO AiATHM 3TOAM MIOAO TOTO UM iHIIIO-
TO TNOUTaHHA, HAKe CTOCYETHbCSA OUTUHU;
6) crpaBH IOJ0 3aXKCTY TUIIOBO MAaHOBUX
IpaB Ta iHTepeciB giTell y ciMelHUX IpaBo-
BilHOCMHAX: CITPABU IIPO aJiMEHTHU Ta CTAT-

31



9/2022

ISSN 2308-9636. FOpuouuna Yrpaina. 2022. Ne 9

ODHANYHS

LUMBINbHE NPABO

YKDPAITA

HEeHHS NOJAATKOBUX BUTPAT HA JUTUHY; CIIO-
P¥ II[OJI0 YIPABJIiHHA MallHOM AWUTUHMU.

PosrasaeMo 6inbIln geTasbHO KOMKHY i3
OKpecJIeHUX KaTeropiii cupas.

1. CapaBu, B AKHUX IpeIMeT II030BY 0es-
IMocepenHbO CTOCYETHCA BCTAHOBJIEHHA 0io-
joriusoro 6aTpKiBcTBa (MaTEepPUHCTBA) IIIO-
oo auTuHU AK (isumuHoi ocobu. Taka
KaTeropid NUBiIBHUX CIpaB IIEPEBaKHOIO
MipOI0 XapaKTepua3yeThCA TUM, 1[0 0e3 cy-
IOBOTO po3riany OiosioriuHi 6aTbKuU AUTHU-
HU Y4 OJWH i3 HUX HE XOuyTh abo 3 AKU-
XOCh TIPUYMH He MOXKYTh (YHACIiZOK
cMepTi, HAIPUKJIAA) IOPUAUYIHO IIiITBEPIAU-
TH CBOE 0aTHKiBCTBO IIOJO AUTUHU, YUM
M030aBIAIOTHLCS He JIUIEe CBOiX IIpaB Ta 000-
B’sI3KiB AK 0aThKoO (MaTip), aje i mOpyIIry-
IOTh IIPABO BJaCHE caMOi JUTWMHU MaTH iH-
¢dopmarriio Ipo cBoixX 6aTHbKiB Ta Ha POLMH-
Hi 3B’s8KM 3i cBoim OGaTbkKoM (MaTip’io).
Cyn y pesyJbTaTi po3rasany Moai0HOTO Poay
CIIpaBY IOBUHEH 0e3IocepeHbO BCTAHOBU-
T HAABHICThP UM BiICYTHICTH KPOBHOTO
CIOpifHEeHHA MisK JIUTUHOIO Ta 0cob0i0
(;kiHKOI0 200 YOJOBiKOM), AKa mpeJ’ siBJISE
Yy 10 AKOI mpej’ sIBJIeHi M030BHI BUMOTH, ¥
TaKUM YMHOM 3a0e3MeunTH «HalKpalri iH-
Tepecu AUTUHW», IMiJATBEPAUBIINA IOPUIAUY-
HO HaSIBHICTH Y AUTUHU 6i0JOTiUYHUX 6aTh-
KiB, AKi MaoTh Iepe] JUTUHOIO BiAMIOBigHI
000B’sA3KM i3 3abesmeuenus ii morpeb, 6es-
MeKu, YTPUMAaHHA, BUXOBAaHHSA TOIIO.

2. CnpaBu 3 IIpeaMeTOM II030BY, SKUH
CTOCYETHCA CIPOCTYBaHHA OiosioriuHOTrO
0aTbKiBcTBa (MaTepMHCTBA) IIOA0 AUTUHU
AK (pisuuHOi 0cobu.

Io cripaB mmoai6HOI KaTeropii MoKHAa Bif-
HECTH CIIPaBU II[OJ0 BU3HAUEHHS IIOXOJ-
JKeHHs AWUTUHU: BUBHAHHA O0aTbKiBCTBa 3a
pimernam cyay (ct. 128 CK VYxkpainm),
cmip npo 6aThbKiBCTBO MisK Y0JIOBiKOM MaTe-
pi guTwmHU Ta o0co0o0l0, sSKa BBakae cebe
6arpkoMm autuHHM (cT. 129 CK VKpaiunm),
BCTAHOBJEeHHSA (haKTy OaTbKiBCcTBa 3a
pimensam cyay (ctr. 130 CK Ykpaiuu), Bu-
3HAHHS MaTepPHUHCTBA 3a DPIIIeHHIM CYAY
(ct. 131 CK Vkpaium), BCTAaHOBJEHHS haK-
Ty MaTepWHCTBA B3a pPIilIEHHAM CYAY
(ct. 132 CK VYkpainu), cmopu, SKi crocy-
IOThCSI BU3HAUYEHHS IMOXOAKEHHS NUTUHU,
HApPOMKEHOI B pe3yJbTaTi B3acTOCYBaHHS
IOTIOMisKHUX PENPONYKTHUBHUX TE€XHOJOTil
(ct. 123 CK VYkpaium).

32

Taki cupaBu Tak caMo CIPSIMOBAHi Ha
000B’SI30K CyAy BCTAHOBUTH HAABHICTH 4UU
BiICYTHICTh KPOBHOTO CHOPiZHEHHA MiXK
OIUTUHOIO Ta 0c00010 (3KiHKOI0 a00 4O0JIOBi-
KOM), AKa Ipejn’ sIBJAE YU N0 AKOI mpen’ AB-
JeHi BigmoBigHi mosoBHi Bumoru. OcKinbKu
BHACJiIOK B3aJ0BOJIEHHS IIOAiOHOTO pOXAY
IIO30BY MUTHHA IOPUAUYHO «II030aBIAETH-
ca» barbka abo marepi, crpaBu i€l xare-
ropii € ogHMMU i3 HaWCKJagHIiNIUX i3 TOU-
KU 30py B3abe3meueHHA CYJOM IIPUHIIUITY
3a0es3meueHHA HalKpalux iHTepeciB quTu-
HU.

IIpore 1 y mux cupaBax TaKW MIPUHITUII
Mae Miclie, aji’Ke B pasi BUPiNIeHHS O CYTi
cIrpaBu IMOAi0HOI KaTeropii Ta BCTaHOBJICH-
HA CYAOM BiJICYTHOCTi KPOBHOTO CIIOPiiTHEH-
HA Mi’K OUTHUHOIO Ta 0C000I0, 3aMMCaHOIO
6aTbKOM (MaTip’i0) IUTUHOIO iHTEpecwu Iu-
TUHU MOJIATAIOTH y peaJjisalii mpasa Ha OT-
puMaHHA iHOpMAaIil 1moa0 cBOiX 6GaTHKIB,
o B MaiilOyTHOMY MOJKe TaKOK 3abesIie-
YUTU IPaBO I[iel AUTUHU HA BCTAHOBJIEHHS
poAMHHUX 3B’A3KIB 3i cBoiMUM KpeBHUMU
baTpkamMu Ta/abo iHmuMu poamuamu. I[o
cIIpaB yKas3aHOI KaTeropii Mo:xkHa BigHecTu
Taki: ocmoproBaHHA 0OaTbKiBCTBa 0c00010,
AKa sammcana O0arbkoMm autuHU (cT. 136
CK Vxkpaiunm), ocmopioBaHHS 6GaTbKiBCTBa
micyid cMepTi ocobu, siKa 3ammcana 0aTbKOM
nutusau (ct. 137 CK Ykpainu), ocrioproBaH-
Ha MaTip’io AUTHUHYU GaThbKiBCTBa CBOTO 4YO-
snosika (ct. 138 CK VYkpainm), cmip npo ma-
TepuHcTBo (ct. 139 CK VKpaiun).

SAxmro mpoaHasidyBaTu 3rajaHi aABi rpy-
¥ ITUBIJIBHUX CIIPaB, Y AKUX peaji3yeThcs
IPUHINN <«HaWKpamli iHTepecu AUTWHU!»,
TO B IIMX CIpaBax peaJisallid 3ragaHoro
NPUHIIUIY Mae OiJIBIIIOI0 Mipol0 HPOoIiecy-
anpHU#E acmeKT. OcoOJMBiICTIO HiATOTOBKU
¥ posrisay mogi6Horo poay cupas GpaKTHUU-
HO € OTPUMAaHHS CYJAOM TaK 3BAaHOT'O TECTY
Ha 6aTHKiBCTBO UM MAaTEPUHCTBO — EKCIIED-
tusu [[HK, MoleKyJIsapHO-TeHeTUYHOI eKc-
IIepTusu, CymoBo-6iosoriunoi (cymIoBO-TreHe-
TUYHOI) eKCIePTU3U.

Hanpurnan, Bepxouuii Cyn (mami —
BC) sacTrocysas nmpasoBy mosuiriro €CILJI y
pimtenni Bixm 7 TpaBHa 2009 p. B cmpasi
«KamauoBa mporu pociiicbkol (emgepairii»,
sdasgBa Ne 3451/05, § 34, sayBaskuBIIH, IO
Ha choronHi [THK-TecT € equHUM HayKOBUM
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METOZOM TOUYHOI'O BCTAHOBJIEHHS OATBKiB-
CTBa CTOCOBHO KOHKPETHOI AUTHUHU; HOTO
IOKa30Ba I[IHHICTh CYTTEBO IIepeBa’Kae
Oynb-AKUIl iHIUIT JOKas3, HaJaHUI CTOPO-
HaMH1, 3 METOI0 HiATBEPAUTHU ab0 CIIPOCTY-
BaTu (aKT OCIHOPIOBAHOTO OaThbKiBCTBa
[12].

Bapro nigkpecauru, mo y CK Ykpainu,
Ha Bigminy Big KnllIC Ykpaiau, 10KOpiHHO
3MiHEHO MiAXiJ MO0 BU3HAUEHHIO OaThKiB-
cra. Tak KnllIC Ykpainu BusHauaB TaKOIO
mificTaBoio 1Mo cyTi haKT BUBHAHHSA 0AaThKiB-
CTBa, OCKiJIbKM BKasyBaB y 4. 3 cT. 53 mpo
Te, 1[0 IPKU BCTAHOBJEHHI 6GaThbKiBCTBA CY
Oepe [0 yBaru CIijJibHe IIPOKMBAHHSA Ta Be-
IeHHsd CIILJIBHOTO TocCIofapcTBa MaTip’io
IUTUHU 1 BigmoBimaueM 10 HapOIKeHHS
OUTUHU, a00 CIiJibHEe BUXOBAHHA YU YTPU-
MaHHA HUMU OUTHUHH, a00 OOKasuW, IO 3
IOCTOBIPHICTIO MiATBEPAKYIOTH BU3HAHHS
BinmmoBimauem GaThKiBCTBA.

Haromictsb, 3a 3amictrom u. 2 ct. 128 CK
Vkpainu migcraBoio O BUSHAHHS 0aTh-
KiBcTBa € Oyab-akKi BimomocTi, 110 3acBif-
YYyIOTh IOXOIKE€HHA IUTHUHU BiJl MIeBHOI
ocobu. OueBUAHO, IO 3aKOHOIABEIb MaB
Ha yBasdi came O0iojioriuHe MTOXOMIKeHHH.
BucHOBOK cymoBo-6iosoriunoi (cymoBo-re-
HETUYHOI) eKCcIepTU3u BXKe AaBHO OyB i 3a-
AUIMAaeTbesa GaKTUYHO €IUHUM HAJEKHUM
IOKA30M Ha MiATBEePIKeHHS YU CIPOCTY-
BaHHA (PAKTY KPOBHOTO CIIOPiTHEHHSA TUTU-
HU 3 0c00010, IKA MOKe OyTH Ii 6aTbKOM YU
marip’io. Binbire Toro, mporecyaabHU ac-
HeKT peasizaiii mpuHIUIY «HaWKpaImi iH-
Tepecu AUTHUHMN» B HOLIOHMX CIIpaBax IIPO-
ABJIAETHCA TAKOXK y ToOMy, IO B pasi
BiZIMOBHU 0CO0M, CTOCOBHO 0aThKiBCTBA AKOI
3aABJEHUU 1T030B, BiJi MPOXOAKEHHA BiIIO-
BimHOI eKcmepTus3uW Cyn BU3HAE el (akT
AK TaKui, 1[0 YCTAHOBJIEHUI, TOOTO Aie Ha
KOPHUCTh IUTUHU, Kepyiouuch ct. 109 IIIIK
Yipaiuu.

VrKasauuii mnpolecyaJbHUN IMmigxXim He
TiTBbKM 3aKPIiIUBCA B HAI[iOHAJbHill paBoO-
3acTocoBHiN mpakTuii. Iei migxix mosBHOIO
Mmiporo Bimmosimae mpaxtuii €CIIJ, axwumit
TaK caMO IIPUTPUMYETHCA ITO3UIiI, IO He-
SABKAa 0co0M Ha MeIWUYHUI OTJIAM IJIS BCTa-
HOBJIeHHA OaTbKiBcTBa a00 MaTepUHCTBA
BBA)KAEThCA MQOKA30M Ha KOPUCTHb MIPOTU-
JeKHOI cTopoHu i He mopymmye KouBeHIriio

CTOCOBHO 0C00U, AKA YXUJIAETHCA BiJ ABKU
nnsa nposenenua tecry [HK, a maBmakwm,
IO3BOJISIE peasidyBaTy MPaBO AUTUHU Y IU-
TAHHI BCTAHOBJIEHHS POAUHHHUX 3B A3KiB
[13, c. 14].

HaBemenuii BHCHOBOK OyJi0o 3pO0JIEHO
IemapraMeHTOM 3 IIUTaHb BUKOHAHHSA
pimress €CIIJI 3a pesyabTaTaMu BUKOHAaH-
Ha pimenna €CIIJI y cmpasi «Mikymnmu
npotu Xopsarii», AKa cTocyBajacs BCTa-
HOBJIEHHA OaTbKiBCTBa 0co0Ou, IO He 3’AB-
nanaca nnsa upoBemeHHs [[HK-tecty Ha
barskiBerBo. Toxmi €CIIJI sayBaskuB, IO
BiZICYTHiCTh IPaBOBUX 3aCO0iB IPUMYCY IO
BigmoBimaua mpoiitu Tect JHK nna 3’sacy-
BaHHS IfOoro 6aThbKiBCTBa CTOCOBHO 3asSBHU-
IIi BigmOBifae MPUHIIUIY HPOHOPIIiliHOCTI
TIIBKKM TOLi, KOJM BOZHOUYAC 3a0€e3IIe4eHO
aJbTepPHATUBHI 3aco0M BCTAHOBJIEHHS He-
yepemxeHuM opranoM ¢akTy 6aTbKiBCTBa
MIPOTATOM PO3YMHOTO CTPOKY. ¥ mHaHi#
cupaBi Taki asbTepHATHUBHiI 3acobu Oyaum
BimcyTHi. BisbIle Toro, BUPIIIyIoun IUTAaH-
HA 1Ipo 0aThKiBCTBO, HAIiIOHAJIBHI CyaHU IO-
BMHHI OyJin KepyBaTucsa HacaMmIiepen IMpio-
pUTEeTHUM MIPUHITUIIOM 3abesneyeHHs
ianrepeciB gutuuu. €CILJI miiinoB BuUCHOB-
Ky, 1o icHyouUi y cucremi nmpaBa Xopsarii
mpolecyajbHi IIpaBuja He 3a0e3IeuYyioTh
cIIpaBeJINBOTO OaJlaHCy MisK IIPABOM 3asB-
HUIII oTpuMAaTH iH@oOpMAaIlilo IOJ0 CBOTO
MMOXOM)KeHHA Y POSYMHU CTPOK Ta IIPaBOM
BigmoBimaua ue npoxonutu tect [JHK [16].

3 orimAxy Ha Take, Ha HAIIy IYMKY,
3a HAIBHOCTI B cIpaBi cymoBo-Oiosoriunoi
(cymoBO-TeHETUYHOI) eKCIIepTU3u OeI0o ap-
xalyHUM Ha CHOTOAHI BUIJIANAE TIPUIHC
. 2 cr. 128 CK Vkpainu, 3rigHO 3 SKOIO
mizicTaBoo0 AJisI BU3HAHHA OaTbhbKiBCTBA €
Oymb-aKi BimoMocTi, 1110 3aCBiAUYIOTH IIOXO-
MKeHHSA OUTUHU Bim meBHOI ocobu, 3i6pani
BigmoBizHO n0 ImBiNBbHOrO IMpoOIlECyaTHLHO-
ro KoJAekcy VYKpaimm. 3a BifCcyTHOCTI K
BMCHOBKY €KCIIePTM3M iHIII mOKasu 0aThb-
KiBcTBa (MaTepmHCTBA) 0COOM II[O0 TUTUHU
0e3yMOBHO NHOBMHHI MaTu Miciie B cmpasi
IIsI 3aCTOCYBaHHSA cymoM mpumnucy ct. 109
IIIIK Ykpainu Ha KOPUCTh TUTUHU.

3. CupaBu, IpeaMeTOM II030BY B AKUX €
po3ipBaHHsS MOBHICTIO YHM YacCTKOBO CO-
miaapHUX Ta/ab0 mepeBaKHOI OijbITOCTi
MIPaBOBUX 3B’ A3KiB 6iosoriunux 6aTbKiB uu

33
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OIHOTO 3 HUX i3 AuTHMHOIO. [0 crrpaB momai6-
HOI KaTreropii MoOKHa BigHecTH Taki: mo-
3b6aBieHHA OaTbKiBcbKuX mpas (ct. 164 CK
Vkpainwm), BigiOpanusa quTuHU Bif 6aTbKiB
0e3 1mos30aBJieHHS iX O0aTbKiBCBKMX IIpaB
(ct. 170 CK Vxpaiun).

Yrkasana KaTeropia cupas yKpail CKJIam-
Ha i OaraTorpanHa 3 TOYKHU 30PY 3aCTOCY-
BaHHA IIPUHIIUITY <«HaAWKpallux iHTepeciB
OUTUHU», aIKe Pes3yJbTaTOM PO3IJIALY CY-
Iy TaKoi cripaBU € OOWH i3 HaMOiJMBII Hera-
TUBHUX i HebaKaHUX AJIA JUTUHU 30KpeMa
Ta i1 cim’i 3arajioMm HaCIiJOK — IOPUAUYHE
no30aBJaeHHA JUTHUHU 0ioJoriuHOro darbka
(MmaTepi), BHACJHIZOK UOro «IpPU KUBUX
baThbKax» JUTHHA 3aJHUINacThbcsa 0e3 Iix
OMmiKM i MiATPUMKU, HEe MOXKe peajisyBaTu
CBOI IpaBa Ha HaJIeKHe CILIKYBaHHS 3
0aTbKaMU, OJeP:KaTH MMOBHOI[iHHE iX BUXO-
BaHHA. A MOKe IOPUAUYHO «M030aBUTHUCH»
OHOUYACHO OaThbKa Ta MaTepi, 3aJUIIUTUCS
6e3 KpoBHOI cim’i, moBHicTIO podipBaTu po-
OUHHI 3B’A3KHU Ta OTPUMATHU CTATyC I1030aB-
JeHoi 0aTbKiBCHKOTO IiKJIyBaHHA IIOBHOIO
Mipoo i moTpebyBaTH IOCHJIEHOI yBaru Ta
IOIOMOru 3 OOKY [IepKaBU.

4. CuopaBu, IpegMeTOM II030BY B AKHUX
HaBIIaKW, € IIOHOBJIEHHA COIiaJIbHUX Ta/
abo mpaBoBUX 3B’dA3KiB OiosioriuHMX 0aTh-
KiB 4M OZHOro 3 HHMX i3 AUTHHOIO, TOOTO
BO33’€JHAHHAM AUTHUHU 3 CiM’€I0, CTBOpE-
HOI0 Ha IIiIcTaBi KPOBHOTO CIIOPifAHEHHA,
a00 MMO30BHI BUMOTHU IIPO «CTBOPEHHS» AJISA
OUTHUHU ciM’1 YHACTiIOK BUKOPUCTAHHSA Ta-
KOr'0 IPaBOBOI'0 MeXaHidMy AK YCUHOBJIEH-
HS YW BUMOTH NP0 3abes3medyeHHS IUTHHI

Ho crpaB moxi6HOI KaTeropii Mo)KHAa Bif-
HEeCTH TaKi: cupaBu IIpo ImobaueHHs 3 TUTU-
HOIO TOr0 3 0aTBHKiB, XTO I1030aBJIeHNI 0ATh-
kiBcbkux mpas (crt. 168 CK Vkpaium),
MMOHOBJIeHHA OaThbKiBCchbKHMX mpaB (cT. 169
CK Vxkpainum), YCUHOBJIEHHS, CKAacyBaHHS
YCUHOBJIEHHS, BUSHAHHA HMOro HeAiliCHUM
(crarti 207, 236, 238 CK Ykpaiuu), B T. 4.
YCUHOBJIEHHS MIUTHUHU — TPOMaASHUHA
Vkpainu, imosemiiem (cr. 283 CK Vkpai-
HU), BCTAHOBJIEHHSA OMiKM, IMiKJyBaHHS HAJ
nutusaoio (ct. 243 CK VYkpainn).

OcobauBicTio peasisaiiii cymaMu TpPUH-
Uy «HaWKpallli iHTepecu IUTUHU» B IIHO-
ro poay cIpaBaxX € HaICKJagHe 3aBIaH-

34

HS — IepeBipuTHM UM 3MiHmMIUCA OoGCTaBU-
HU PO3JIYUYEHHS TUTUHU 3i cBoiMu Giosoriu-
HUMU O0aTbKaMu B Kpamiuit 6iK Takomo Mi-
poIo, I1T0 IOBEPHEHHS [0 iX, 6aThbKiB, 3B’ A3-
Ky 3 IUTUHOIO BigmoBimaTume came ii, gu-
TUHU, a He 0aTbKiB imTepecam.

3BepTamyYuCh [0 CYAy 3 TAKUMHU I1030Ba-
MU, 6aTbKU, K IPaBUJI0, KPUTUUYHO CTaB-
JATBCA O CBOEI NOBEAiHKU B MHUHYJIOMY
CTOCOBHO [iTel, BKasylOTh Ha 3MiHy o0OcTa-
BUH Ta CTaBJIEHHS A0 AiTeil, haKTUUHE TO-
HOBJIEHHA ciM’1 Ta JOCATHEHHSA ITOPO3YMiH-
HS 3 [OiTbMH, 3MiHY MaTepiajbHO-m00y-
TOBUX YMOB KUTTsA. o MaTepianiB cupaBu
MOJIy4aloThCA PillleHHA CcyAay Ipo mo30aB-
JIeHHs 0aThbKiBCHKUX IPaB, aKTU O0CTEKEH-
HA YMOB IIPDOJKWBaHHA 0aTbKiB, Xapaxre-
pucTuku AK 3a Micimem poboTm, Tak i 3a
MicIleM TIPOYKMBAHHSA, BUCHOBOK OpPraHy
ONiKM Ta MiKJyBaHHA IIOJO0 MOKJIMBOCTI
IIOHOBJIEHHS IIO3WMBauUiB y OaTbKiBCHKUX
mpaBax. Posrispmaioun Taki cupaBu, CyAu
YUHATH NIPABUIBHO, EePEeBipAOYN HACKIIL-
KM 3MiHHMJINCS IIOBeAiHKa oco0u Ta obcTa-
BUHMU, 1110 OyJIM IifCTaBOIO JJid 1036aBJIeH-
Ha 11 0aTbKiBCBKMX IIpaB, i BUMAaraimoThb
IocTaTHiX oOr'pyHTYBaHb [14].

Iluranusa yCHUHOBJIEHHS IIe OLJIBII yC-
KJIaJHeHe HeoOXiAHICTIO O CyLy OIiHUTU
CIIPOMOXKHICTE 0i0JIOriuHO HEPiZHUX AUTH-
Hi Jfozeit 3a0e3meunTH ikl AUTUHI peaJisa-
I[il0 OPpUHIUNY 3a0e3lMeUeHHs HaWKpPaIux

5. Ille opHiero TrPymo IUBIIBHUX
cupaB, AKY MOYKHA BUIIJINTH 3 OTJIAAY Ha
peanisaiiro IpUHIUIY «HaWlKpamii iHTepe-
CU OQUTWUHU», € CIPABU IOJ0 HEMaHOBUX
IpaB AUTUHU, SAKi, AK OpPaBUJIO, BUHHUKA-
IOTH Mi’K 6aThbKaMu, [0 HE CIIPOMOXKHI 100-
POBiIBHO AiATHM 3TOAM MIOAO TOTO UM iHIIIO-
ro IUTAHHA, AKE CTOCYETHCA NUTUHU.

Jo Takux crrpaB MOJKHA BifHECTU: CIIOpHU
100 BU3HAUYEHHA IIPi3BUINA Ta iMeHi Au-
Tunu (crarri 145, 146 CK Vkpaium), capa-
BM II[OJO B3MiHM 1IpisBuINia, iMeHi Ta
mo-6aTbKoBi autuum (crarti 148, 149 CK
VYKpainu), crmopu IIOA0 ydacTi OaTbKiB Ta
iHIIUX poAUUYiB Y BUXOBaHHI AUTWHU, YCY-
HEeHHS IIEePeIKOo y CIIiJIKyBaHHI 3 HeIH Ta
1100 BU3HAUEHHS MiCI[A IOCTifHOTO IIPO-
KuBaHHA gutuHu (crarti 157, 159, 161,
257 CK Vkpaiuu), BigibpanHsa fuTuHA Ta il
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noBepHeHHA (crarri 161, 162, 163 CK
Vkpainu), BUcCeJeHHA TUTUHU, 3HATTA IU-
TUHU 3 peecTparii Micua mpoKVBaHHS, BU-
3HAHHA AUTWHU TAKOIO, IO BTPATHWJAa IIpa-
BO KODHUCTYBaHHA JKUTJOBUM IIPUMiIIIEH-
HAM ToIo (IpaBOBi migcTaBu MOAIGHUX TIO-
30BiB MOXKYTh OyTM abGCOJIIOTHO DPiBHUMHU.
IlepeBaskHOIO GisnbIIicTIO Taki mo3oBu, 3a-
ABJIeHI ;O miTeii, € MOXiZHMMHU BiJ IIO30B-
HUX BUMOT 10 0aTbKiB). K cBiguuTh cymo-
Ba IIPaKTHKa Ta CTaTHUCTHUKA, HaNOiJbII
MOIUPEHUMY € CIOPU IIPO BU3HAUYEHHS II0-
PAOKY ydYacTi y BUXOBaHHI AUTWUHU, IIPO
YCYHEHHS IepeIIKo/ ¥ CIiJIKyBaHHi 3 Hero,
CIIOPU IIOAO MiCIlA IPOYKWBAHHA NUTUHU,
PO HAJaHHS AO3BOJIy HA BUI3N AUTHUHU 3a
KopmoH 0e3 3roxu OgHOTO 3 0aTbKiB Ta
CIpaBUW IIPO IIOBEPHEHHA AWUTHUHU 3-3a KODP-
moHy. B ykasanux cnpaBax MU BiKe MAEMO
IeBHY C()OPMOBAHY CYZOBY IIPaBO3aCTOCOB-
HY IIpak- TUKY, SAKa Ja€ IIiJCTaBU JJs BU-
CHOBKY, II[0 MPUHIUII «HANKpaIuX iHTepe-
ciB guTuHu» pnie, € GaraTorpaHHMM i Ha
MPaKTUIli peajisyeTbcsi B pisHuUX (opmax,
AKi cBimuaTh IIpo #OoTO0 AMHAMIYHUHN PO3BU-
TOK IIO CYTi.

6. HaocTaHOK MOKHA BUAIIUTU TaKy Ka-
Teropiio cmpaB, e IPUHIIUI <«HaWKpamli
iHTepecw AUTUHU» XO0U ABHO i HE NIPOSB-
JS€ThCs, ajie IPUCYTHiN i Mmae OyTu 3acTo-
COBYBaHWU. ImeTbcsa mpo cupaBu MIOAO 3a-
XUCTY TUIIOBO MAaWHOBUX IIPaB Ta iHTEpeciB
miTe# y ciMeiHUX HpaBOBiJHOCHHAX: CIIpa-
BM IIPO aJiMEeHTU Ta CTATHEHHS OJAaTKO-
BUX BUTparT Ha autuHy (crarri 180, 181,
185, 193 CK Ykpainu), cuopu 010 yIpas-
ninaa martHaoM nqutusu (ct. 177 CK Vkpai-
HHU).

Bareku i gitu, soxkpema Ti, AKi coigbHO
MIPOYKUBAIOTh, MOKYTH OYyTH cCaMOCTiHHUMU
BiracHukamu MaiiHa (4. 1 cr. 173 CK Ykpa-
iHM).

CK Vxkpainum, Ha BiZMiHY BiJ 3aKOHOIaB-
CTBa, AKe MifJ0 J0 MOTOo IPUNHATTSA, BIEp-
e BUOKPEMWB IHpaBa [JIiTeil Ha MaiiHO.
it HapiBHi 3 iHImMIMMU cy0’eKTaMu MO-
JKYTh BHCTYHATH Cy0 €KTaMU pPEUYOBUX
mpas: IIpaBa BJIACHOCTI, ITOCTiAHOTO KOpHUC-
TYBaHHA ( KUTJIOBUM HpPUMIiIeHHAM abo
CIIafKyBaHHA 3eMeJbHOI JiJIAHKU, CePBiTY-
Ty. Kpim Toro, miTu maroTh mpaBa BUMOTH,
SAKi BUIMBAIOTL i3 3000B’A3aJIbHUX IIPABO-

BiIHOCMH, a TaKOX MOXKYTh OyTH BJIacC-
HUKaMU BUKJIOYHUX mpaB [2, c. 275]. Ak
sdaszHavasa [. B. JKuniukosa, mpaBo 6aThb-
KiB IIOJI0 YIPABIiHHA MallHOM TiTeH ITOJIA-
ra€ y MOJKJIMBOCTI BUMHEHHS KOMILIEKCY
OPUANYHUX 1 PaKTUYHUX Oili, AKi cIIpAMO-
BaHI Ha peaJsizalfiro MaHOBUX IIPaB JUTU-
HU 3 IIUTAHb BOJIOMiHHS, KOPUCTYBAHHA Ta
PO3BHOPAMKEHHA HaAJEeKHUM il MaWHOM,
110 3AiMCHIOITHCA BUKJIOUYHO B iHTepecax
mutuHu [2, c. 275—276, 3, c. 273].

3riguo 3 vacrumamu 1—3 cr. 177 CK
Vrkpainu 6aTbKu yIpaBaSaOTh MaiiHOM, Ha-
JIeXKHUM MaJIOJiTHiN AuTHHi, 0e3 cuemiain-
HOT'O Ha Te IOBHOBAa)KeHHSA. BaTbKu 3000-
B’sA8aHi mbaTu mpo 30epesKeHHsS Ta BUKO-
pucTaHHA MaliHa OUTWUHU B 11 iHTepecax.
SIKII0 MaJIONiTHA AUTHHA MOKE CaMOCTiii-
HO BU3HAUYUTHU CBOI IOTpedu Ta iHTepecwH,
0aThbKU BOIMCHIOIOTH YIPABJIiHHS iI Maii-
HOM, BPaXOBYIOUM TaKi moTpebu Ta iHTepe-
cu. BaTbKu MaJIOJiTHROI AUTMHU HEe MAlOTh
mpaBa 6e3 J03BOJy OpraHy OIiKU Ta IIiKJIy-
BaHHA BUMHATHU TaKi IIpaBOYMHM IIOAO Iii
MaWHOBUX IIpaB: YKJaJaTH MOTOBOPHU, AKi
MigIATaloTh HOTaApiaJbHOMY IIOCBiAUYEHHIO
Ta (abo0) mep:KaBHill peecTparrii, 11040 Maii-
Ha, BJACHUKOM (cmiBBiacHUKOM) Ta/abo
KOpHCTyBaueM SKOTO € AWTHHA; BUAABATU
MMChbMOBI 3000B’A3aHHS Bim iMeHl quTHHMT;
BiMOBIIATHCA BiJ MaHOBUX IpPaB JUTHUHU.
Barbku MaTh IpaBo AATH 3TOAY HA BUU-
HEHHS HeMOBHOJITHBOIO AUTHUHOIO IIPaBO-
YWHIiB, IepegdaueHMX YACTHUHOI IPYTroio
miei crarri, JuIlle 3 MTO3BOJY OPraHy OIIiKM
Ta MiKJyBaHHSI.

ITIpu BumHeHHi ogHUM i3 6aTBLKiB IIpaBO-
YWHIB IOJ0 MAaiHa MAaJOJIiTHBOI IUTUHU
BBa’KaEeThHCS, M0 BiH i€ 3a 3rof0I0 IPYTOro
3 OartpkKiB. [Ipyruii 3 0aTbKiB Mae mIpaBoO
3BEPHYTHUCA OO CYAYy 3 BUMOTOIO IIPO BH-
3HAHHA IIPABOUYMHY HENiNCHUM SK YKJaze-
HOro 6e3 ¥oro 3romu, AKIIO Ieli IPaBOUYUH
BUXOAUTL 3a Me:Ki ApiOHOTO mOOGYTOBOTO
(u. 6 cr. 177 CK Vkpaium). Oxpim Toro,
0aTbKU BUPIIIYIOTH MUTAHHSA PO YIIPABIiH-
HA MafHOM AUTHUHU CIIiJIBHO, SIKIIIO iHIIIe He
nepegbavueHo qoroBopom Mixk Humu. Copu,
AK1I BHUHHKAIOTh MiK OaTbKaMu IIIOI0
YIPaBIiHHA MalHOM IUTUHU, MOKYTH BU-
pimyBaTucs OpraHOM OWiKM Ta HiKJYyBaHHSA
a6o cymom (u. 7 ct. 177 CK Ykpaium).
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fAK BUAHO i3 yKasaHOTro, IPUHITUAI «HAM-
Kpalqux iHTepeciB AUTHHU» MOKE ITPOAB-
aarucAa ¥y MarepiaapHOMY acuekTti. et
NPUHIUI HacaMIlepel MalTh ypaxoBYyBaTu
OpraH® OIIiKM Ta IiKJyBaHHSA, aJ:Ke caMe
BOHHU IIEPIIIOUYEPTOBO POBIJISALAIOTH ITUTAH-
Hf, AKi CTOCYIOThCA YIpPaBJIiHHA OaThbKaMu
MalHOM IUTHWHHU, a TaKOXK i Cyau, pPO3Tis-
Iaouy MoAiOHOTO POAY CIIPABHU.

3acTocyBaHHA IPUHIUINY <«HaWKpaIIux
iHTepeciB IUTHUHM» y cIpaBax IOA0 3aXUC-
Ty MaWHOBUX IIPaB AiTell y BiTUMSHAHIN
IPaBO3aCTOCOBHINI MPAKTHUIII MOKHA IIPO-
imrocTpyBaTH BUCHOBKAMU, BUKJIAJAEHUMU B
noctauoBi BII BC Bix 26 xxoBtHa 2021 p. B
cupaBi Ne 755/12052/19 [11]. I xou ma
cupaBa 0OesmocepeHBO HE CTOCYBaJacs yII-
paBiiHHA 6aTbKaMu MalHOM OWUTUHU, ajie
HIIOCSA SIKpas3 MPO MOMKJIMBE IOPYIIEeHHS
MaHOBUX IpPAaB JUTHUHU HA KOPUCTYBAHHS
SKUJIUM IIPUMIIIEHHAM.

Y mitt copaBi Ne 755/12052/19 cxapix-
HUIA CKap:Kujaacsa Ha Aii gep:KaBHOTO BU-
KOHAaBIIA IIOJ0 Iepemadi Haae Hol 1 :KuT-
JIOBOI HEPYXOMOCTi Ha TOPru y BHUKOHAaB-
YoMy IIPOBAKeHHi 3 mificTas, 30KpeMa, Io-
PYIIEeHHA KUTJIOBUX IIpaB Ii OHYKiB 3a Bij-
CYTHOCTi [O3BOJIy OpraHy OWiKM i HiKJy-
BaHHA Ha peaJjisallilo KUTJIOBOI HEpyXo-
MOCTi, TPaBO HAa KOPHUCTYBAaHHS AKOIO Ma-
oTs ii oryku. BII BC nmpuitaana cupaBy a0
BJIACHOTO IIPOBAJ’KEHHA MIJIA BUPIIIeHHA
BUKJIIOUHOI IIPaBOBOI IpPOOJieMHU IIOJ0 He-
00ximHOCTI OTpMMAaHHA Jep:KaBHUM (IIpU-
BAaTHMM) BHUKOHABIEM [JO03BOJIy OpraHy
OmiKm i MmiKJyBaHHA Ha IIPUMYCOBY pe-
aJrisariiro sKMUTJIOBOI HEPYXOMOCTi, IpaBo Ha
KOPUCTYBAaHHA AKOI0 MalOTh TiTH.

Y mocranosi Big 26 xostua 2021 p. BII
BC mpamo zasmauwmsa (m. 68 mocraHoBm),
1110 TOBHOBAKEHHA JAEPKBUKOHABIIS Ha Ma-
IOTH TOTO XapakKTepy Ta 00cAriB, AKi Mae
Cy[I, B0KpeMa, B Me’KaX IIUBiJILHOTO IIPOIle-
cy. TakoK mep:XBHUKOHABEIb I1030aBJIEHUH
MOJKJIMBOCTi BCTAHOBJIIOBATH YU € y BJIAC-
HOCTi HEIIOBHOJITHIX miTe#, Miciie IIPOKU-
BaHHA SKUX B3apeecTpoBaHe y KBapTupi,
dAKa Imigysarae peaJsisarii B paMKaxX BUKO-
HABYOT'O TPOBAKEHHS, 1HINE KUTJIIOBE
IPUMiITIeHHA, YM MAalOTh BOHHU IIPABO KO-
PUCTYBaHHA IiHOIUM JKHTJOBUM IIPUMi-
meHHAM. [[nsg BupimeHHA TORIOHUX TU-
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TaHb JePKBUKOHABEIh 1 Mae 3BEPTATUCH JIO
OpraHiB OmiKM Ta MiKJIYBaHHS AJIA OTPU-
MaHHA BiJIIOBIiAHOTO M03BOJY, SAKUU Mae
BPaxoBYBATU HaWKpAIUIl 3aXUCT IIPAB He-
moBHOJITHIX mited [11].

Ha mamy nymMKy, OpuHIUI <«HaWKpa-
X iHTepeciB miTeii» MOBUHEH TaKOXK pe-
aJridoByBaTHCS U ITIiJi Yac PO3IJIALY CyZaMu
CcIIpaB IIPO CTATHEHHS aJIiMeHTiB Ha miTeii,
agiKe aJiMeHTHU, OJep:KaHi Ha OUTHHY, €
BJACHICTIO AUTHHHU, a He TOro 3 0OAaTbKiB,
Ak ix omepskye (4. 1 cr. 179 CK VYkpai-
Hu). IIpoTe amanis smicTy cymoBuX piIllleHb
CBiIUUTH mpoOTe, 110 V HaBeHeHil KarTeropii
CIpaB CyAu B3araji He IIOCJIYTOBYIOTHCSA
sragaHuM mpuHNuinoM. IloxkgamgeHHA B OC-
HOBY DpillleHb IIPO CTATHEHHS aJIiMeHTiB BU-
KJIIOUHO MailHOBOI'O aCIIeKTy, iCTOTHO oOMe-
KY€ OIiHKY OOT'PYHTOBAHOCTI PO3Mipy CTs-
ryBaHUX aJiMEHTIB i3 ypaxyBaHHAM IIOTPEO
Ta 0aKaHb KOHKPETHOI QUTUHU.

CopaBni, 3aKOHOZABCTBO MiCTUTH IIPU-
Hc IPO Te, IO TOH i3 6aThbKiB abo iHIIMX
3aKOHHUX TPEINCTAaBHUKIB IUTUHU, HaA imM’a
AKOTO BUILJIAUYIOTHCSA aJTiMEHTH, PO3TOPAL -
JKAeThCA aJiMeHTaMU BUKJIIOUHO 3a IiJIbO-
BMM TIpU3HAUEHHAM B iHTepecax IUTUHU
(u. 2 cr. 179 CK Ykpainum).

Pasom i3 Tum mpo Halikparii iHTepecu
IUTUHU (pakTUUHO He iigeTbca y cT. 182 CK
Vkpainu Ak mpo obcTaBMHY, IO Mae 000-
B’sI3BKOBO BPaxOBYBATHUCS CyJOM IIPU BU3HA-
yeHHi po3Mipy animenTtiB. HaTtomicTs cymo-
Ba MPaAKTUKa IOKAa3ye, 10 GaKTUYHO CyAu
Ipy BUBHAUYEHHI po3Mipy asiiMeHTiB mepe-
BipAIOTH JIHIIE CIPOMOJKHICTH IJIATHUKA
aJIiMeHTiB IX BUIJIaUyBaTU B 3aABJIE€HOMY
mo3uBauem posmipi. IlepeBaskua GiabIIiTH
CYZOBUX pPillleHb CYAiB MepIoi iHcTaHIril
IIPO CTATHEHHA aJliMeHTiB — Ile CTATHEeHHSA
BudHauenoro 4. 2 cr. 182 CK Vikpaimu
MiHiMaJIBHOTO PEKOMEHJO0BAaHOTO PpO3Mipy
aJiMeHTiB Ha OQHY AUTHUHY, IO CTAHOBUTH
pO3Mip HIPOKUTKOBOTO MiHIMyMy &I IU-
TUHU BiAIIOBigHOro BiKy (SAKIIIO ieThed Mpo
CTATHEHHS aJiMeHTIiB y TBepJiil IpoIrnoBiit
cymi). Ha xanp, ane BKkasiBka B u. 2 miei
cTaTTi Ha Te, IO PO3Mip ajximMeHTiB Mae Oy-
TH HEOOXiJHMM Ta JOCTAaTHIM AJis 3abeslie-
YeHHSA FapPMOHITHOTO PO3BUTKY AUTUHU, —
IS TPAKTUYHOTO IIPaBO3aCTOCYBaHHA HOCL
3aJINIIIAETHCI He OiJAbII HidK abCTpakTHUM
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TBEePIKEHHAM, alKe KpuUTepiiB «HeoOXif-
HOCTi», «JIOCTATHOCTi» Ta «TapMOHiHHOCTI
POBBUTKY» OUTHUHHU OO I[LOT'O Yacy He Ha-
mpanboBaHo. Bkasame, Ha HaIly IyMKY,
CBiIUNTH MPO HEJOCTATHICTh 3aCTOCOBYBAaH-
HA IPUHIUNY «HAWKpAaIli iHTepecu OUTHU-
HHU» y CIpaBax PO CTATHEHHA aJIiMeHTiB
HA OUTHUHY.

BucmoBku. Y crarri 3mificHeHa cmpoba
dopMyBaHHA aBTOPCHKOI KJacupikallii xa-
TEeropii cimMmelHHMX cHOpaB, B AKUX peali-
3yeThCcA MMPUHIIUAI «HAWKpaIIli inTepecu au-
TUHW» 3aJIE}KHO BiJ IIpeIMeTy II030BY, IO
Ta€ MOJKJIWBICTL BUOKPEMUTH cIeludiky
MeBHUX ITUBIJIBHUX CIPaB, AKi Xou i 00’ex-
HaHi 000B’A3KOBIiCTI0O 3aCTOCYBAHHSA CYIOM
OIPUHIIUIY «HaWKpalli iHTepecu NUTUHU»,
IpoTe MAaloTh IIEBHI IIpollecyasibHI 0Cco0Iu-
BOCTi Ipu iX HiATOTOBIIL Ta PO3TIALI.

3amnpomnoHoBaHa KJaacudikaiia IuBijiIb-
HUX COpPaB, B AKUX PeaJi30BYETHCS IIPU-
HIUI «HaAWKpAaIli iHTepecu JUTHUHU»:
1) cupaBu, B AKUX IIPeAMeT II030BYy 0e3IIo-
CepeIHbO CTOCYETHCA BCTAHOBJIEHHS 0i0J0-
riuHoro OaTbKiBCcTBa (MaTEepPMHCTBA) IIOIO
IUTUHUA SAK (isuusoi ocobu; 2) cmpaBu 3
IpegMeTOM II030BY, HAKHUHA CTOCYETHCA
CIIPOCTYBaHHsS OiojsoriuHoro O6aTbKiBCcTBa
(MaTepuHCTBA) IOAO0 AUTUHU AK (hisuuHOI
ocobu; 3) cmpaBuW, IPEeIMETOM II030BY B
AKUX € po3ipBaHHA MOBHICTIO UM YaCTKOBO
comiaspHUX Ta/ab0 mepeBakHOI O0iJIBIITIOCTL
MIPaBOBUX 3B’sA3KiB Giosoriunmux 6aTbKiB um
OJHOT'O 3 HUX i3 IUTUHOIO; 4) CIIpaBu, MpeJ-
METOM T030BY B SIKMUX HaBIAKU, € IIOHOB-
JIeHHS COIliaJbHUX Ta/ab0 MPaBOBUX 3B’ A3-
KiB OiosoriuHmx 06aThbKiB UM OZHOI'O 3 HHUX
i3 muTHUHOI0, TOOTO BO33’€IHAHHAM AUTHUHU

3 cimM’€10, CTBOPEHOIO HA IIifiIcTaBi KPOBHOI'O
cHopigHeHHsA, ab0 II030BHI BUMOIM IIPO
«CTBOPEHHSA» AJA JUTHUHU ciM’i yHaACIiZOK
BUKOPUCTAHHA TAKOT'O0 IIPABOBOTO MeXaHiz-
My SAK YCUHOBJIEHHS YU BUMOTHU IIPO 3a06es-
MeYyeHHA AUTHUHI iHIIIOrO pojy 3axucry il
iHTepeciB; 5) cmpaBu mIOJ0 HEMAaWHOBUX
IpaB AUTWHU, SAKi, AK OPaBUJIO, BUHUKA-
IOTH Mi’K 6aThbKaMu, II[0 He CIIPOMOXKHI 100-
POBiNBbHO AifiTH 3rOAM IIOL0 TOTO YU iHIIIO-
ro MUTaHHS, $HAKe CTOCYEThCA JIUTUHU;
6) cupaBu II[OJI0 3aXUCTY TUIIOBO MalHOBUX
IIpaB Ta iHTepeciB niTell y ciMeHHUX IIPaBO-
BiJHOCMHAX: CIIPpaBU PO aJIiMEHTH Ta CTAT-
HEeHHS JOJaTKOBUX BUTpPAT HA JUTUHY
(ct. 180, 181, 185, 193 CK Vkpaiuu), cmoo-
pu [IOAO YHOPaBJIiHHA MaWHOM JIUTHUHU
(ctr. 177 CK Yxkpaiun).

JoBeneHo, IO TPUHIUI «HAWKPAIIUX
iHTepeciB IUTUHU» MOXKE IMIPOABJISATUCA U ¥
MarepianbHOMY acnekTi. Ile#t mpuHIUI Ha-
camMmepen MalOThb YypaXOByBaTH OpraHU
OmiKM Ta IiKJYBaHHA, aIKe caMe BOHU
IIEePIIOYEPTOBO PO3TJIANAIOTh MUTAHHS, AKI
CTOCYIOTHCS YIPaBJIiHHA OaTbKaAMU MatHOM
OIUTUHU, a TAKOXK 1 Cyau, PO3TIASAIOUYU I10-
IiOHOIrO pomy CIpaBU.

OOr'pyHTOBaHO, II[0 HPUHIUI <«HaNKpa-
muX iHTepeciB aiTeli» MOBUHEH TaKOXX pe-
ayisoByBaTHCA SAK IIiJi Yac 3aKOHOAABYOL
IisgaBHOCTI Ta peasidalieo IIOBHOBaYKEHD
opraHaMu BUKOHAaBYOl BJaaM, TaK i Imig yac
POSIJIALY CyJaM{ B TOMY YHCJi CIpaB IIPO
CTATHEHHs aJiMeHTIB Ha [giTei, amxe
aiMeHTH, Oflep/KaHi Ha TUTUHY, € BJacHiC-
TIO JUTHUHHN, a He TOro 3 0aTbKiB, AKUI IX
omep:xkye (4. 1 cr. 179 CK Vkpaiuum).
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Stupak O. V. The classification of civil cases where the principle «the best interests of
the child» is manifested.

The article attempts to classify the categories of family cases in which the principle of «best
interests of the child» is implemented depending on certain criteria, which makes it possible
to distinguish the specifics of certain civil cases, which, although united by the obligation of
the court to apply the principle of «best interests of the child», have certain procedural
features in the preparation and consideration of civil cases.

The classification of civil cases in which the principle of «best interests of the child» is
implemented is proposed: 1) cases in which the subject matter of the claim directly relates to
the establishment of biological paternity (maternity ) in relation to the child as an individual;
2) cases with the subject matter of the claim relating to the refutation of biological paternity
(maternity ) in relation to the child as an individual; 3) cases in which the subject matter of
the claim is the termination in whole or in part of the social and/or the vast majority of legal
ties of biological parents or one of them with the child; 4) cases in which the subject matter of
the claim, on the contrary, is the restoration of social and/or legal ties of biological parents
with the child; 5) cases in which the subject matter of the claim is the restoration of social
and/or legal ties of biological parents with the child.

It is proved that the principle of «best interests of the child» can be manifested in the
material aspect. This principle should be primarily taken into account by the guardianship
and custody authorities, since they are the ones who primarily consider issues related to the
management of the child’s property by the parents, as well as by the courts when considering
such cases. It is substantiated that the principle of «best interests of children» should also be
implemented by the courts when considering cases on the recovery of child support, since child
support received for a child is the property of the child, and not of the parent who receives it
(part 1 of Article 179 of the Family Code of Ukraine ).

Key words: The best interests of the child, civil proceedings, subject matter of the claim,
property disputes, establishment of paternity, contestation of paternity.
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